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or    THE    POWER   AND    AUTHORITY   OF   AN    EXECUTOR    OR    AD- 
MINISTRATOR. 


CHAPTER  THE  FIRST. 

OF    THE    POWER    AND    AUTHORITY   OF   AN    EXECUTOR   OR    AD* 

MINISTRATOR  GENERALLY. 

-lVfTER  the  administration  is  granted,  the  power  of  an 
administrator  is  equal  to,  and  with,  the  power  of  an  execu- 
tor.  (a) 

It  has  already  appeared  in  the  course  of  the  inquiry  into  Power  of  ex- 
the  quaUty  and  quantity  of  the  estate  of  an  executor  or  ad-  minbtrator  to 
ministrator,  that,  as  an  executor  or  administrator   has  the  bring  actions. 
same  property  in  the  personal  effects  as  the  deceased  had 
when  living,  so  he  has  the  same  power  to  bring  actions  to 
recover  them.  (6)     It  is  clear  that  an  executor  de .  son  tort 
cannot  bring  any  action  in  right  of  the  deceased,  (c) 


Within  a  convenient  time  after  the  testator's  death,  or  the 

(a)  Touchs.  474.  (c)  Bro.  Abr.  Admon.  8. 

(6)  Ante,  p.  508.  ct  seq. 
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grant  of  administration,  the  executor  or  administrator  has  a 
right  to  enter  the  house  descended  to  the  heir,  in  order  to 
remove  the  goods  of  the  deceased ;  (c)  provided  he  do  so  with- 
out violence ;  as,  if  the  door  be  open,  or  at  least  the  key  be 
in  the  door ;  and,  although  the  door  of  entrance  into  the  hall 
and  parlour  be  open,  he  cannot  therefore  justify  forcing  the 
door  of  any  chamber,  to  take  the  goods  contained  in  it ;  but 
is  empowered  to  take  those  only  which  are  in  such  rooms  as 
are  unlocked,  or  in  the  door  of  which  he  shall  find  the  key.  {d) 
He  has,  also,  a  right  to  take  deeds  and  other  writings  rela- 
tive to  the  personal  estate  out  of  a  chest  in  the  house,  if  it 
be  unlocked,  or  the  key  be  in  it ;  but  he  has  no  right  to 
break  open  even  a  chest.  If  he  cannot  take  possession  of 
the  effects  without  force,  he  must  desist,  and  resort  to  his 
action,  (e)  On  the  other  hand,  if  the  executor  or  adminis- 
trator, on  his  part,  be  remiss  in  removing  the  goods  within  a 
reasonable  time,  the  heir  may  distrain  them  as  damage  fea- 
sant, (J) 


Power  of  ex- 
ecutor to  dis- 
train. 


Where  a  lessee  for  years  underlets  the  land  and  dies,  his 
personal  representative  may  distrain,  at  Common  Law,  for 
the  arrears  of  rent  which  became  due  in  the  lifetime  of  the 
deceased ;  because  these  arrears  were  never  severed  from 
the  reversion,  but  the  executor  or  administrator  has  the  re- 
version, and  the  rent  annexed  thereto,  in  the  same  plight  as 
the  deceased  himself  had  it :  and  it  is  not  like  a  reversion 
which  descends  to  the  heir,  while  the  arrears  go  to  the  ex- 
ecutor or  administrator,  (g) 

But,  at  Common  Law,  the  executors  or  administrators  of 
a  man  seised  of  a  rent-service,  rent-charge,  rent-seek,  or 
fee-farm,  in  fee-simple,  or  fee-tail,  or  for  his  own  life  or  pur 


(c)  Wentw.  Oflf.  Ex.  202,  14th 
Edit 

(d)  Ibid.  Toller,  255. 

(c)  Wentw.  Off.    Ex.  81,    202, 
14th  Edit. 
(/)  Wentw.  Off.  Ex.  202,  14th 


Edit.    Plowd«  280,  281.    Stodden 
V.  Hanrey,  Cro.  Jac.  204. 

(g)  Wade  V.  Marsh,  1  Roll.  Abr. 
672,  Ut.  Distress,  (O.)  13.  S.  C. 
Latch.  211. 
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under  me,  could  not  distrain  for  the  arrears  incurred  in  the 
lifetime  oi  the  testator  or  intestate.  (A)  To  remedy  this^  the 
statute  32  Hen.  viii.  c.  37,  was  passed,  which,  after  reciting  32  li.  vm.  e. 
that,  **  Forasmuch  as  by  the  order  of  the  Common  Law,  the 
executors  or  administrators  of  tenants  in  fee-simple,  tenants 
in  fee-tail,  and  tenants  for  term  of  Uves  of  rents  servicesi 
rent  charges,  rents  seeks,  and  fee-farms,  have  no  remedy  to 
recover  such  arrearages  of  the  said  rents  or  fee-farms  as 
were  due  unto  their  testators  in  their  Uves,  nor  yet  the  heirs 
of  such  testator,  nor  any  person  having  the  reversion  of  his 
estate  after  his  decease  may  distrain,  or  have  any  lawful  ac- 
tion to  levy  any  such  arrearages  of  rents  or  fee-»farms  due 
unto  him,  in  his  Ufe  as  is  aforesaid ;  by  reason  whereof  the 
tenants  of  the  demean  of  such  lands,  tenements  or  heredi- 
taments, out  of  the  which  such  rents  were  due  and  payable, 
who  of  right  ought  to  pay  their  rents  and  farms  at  such 
days  and  terms  as  they  were  due,  do  many  times  keep, 
hold,  and  retain  such  arrearages  in  their  own  hands,  so 
that  the  executors  and  administrators  of  the  persons  to 
whom  such  rents  or  fee-farms  were  due,  cannot  have  or 
come  by  the  said  arrearages  of  the  same  towards  the 
payment  of  the  debts  and  performance  of  the  will  of  the 
said  testators;"  proceeds  to  enact,  "That  the  executors  Executors 
and  administrators  of  every  such  person  or  persons  unto  ^:  ™^y  ^^^ 
whom  any  such  rent  or  fee-farm  is  or  shall  be  due,  and  distrain  for 

not  paid  at  the  time  of  his  death,  shall  and  may  have  an  ac-  If^}  ^"®,  ^ 

'^  ^  their  testator 

tion  of  debt  for  all  such  arrearages,  against  the  tenant  or  inhislifetimet 
tenants,  that  ought  to  have  paid  the  said  rent  or  fee-farms 
so  being  behind  in  the  hfetime  of  their  testator,  or  against 
the  executors  and  administrators  of  the  said  tenants;  and  also, 
furthermore,  it  shall  be  lawful  to  every  such  executor  and  ad- 
ministrator of  any  such  person  or  persons  unto  whom  such 
rent  or  fee-farm  is  or  shall  be  due,  and  not  paid  at  the  time 
of  his  death  as  is  aforesaid,  io  distrain  for  the  arrearages  of 
all  such  rents  and  fee-&rms,  upon  the  lands,  tenements,  and 
other  hereditaments  which  were  charged  with  the  payment 
of  such  rents  or  fee-farms,  and  chargeable  to  the  distress  of 

(A)  Co.  Lit.  162,  a. 
2  fL2 
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distress  for  a 
rent,  the  es- 
tate iTvhereof 
dependeth 
upon  ano- 
ther's life  be- 
ing dead. 


the  said  testator,  so  long  as  the  said  lands,  tenements  or 
hereditaments,  continue,  remain,  and  be  in  the  seisin  or  pos- 
session of  the  said  tenant  in  demesn,  who  ought  imme- 
diately to  have  paid  the  said  rent  or  fee-farm  so  being  be-* 
hind,  to  the  said  testator  in  his  life,  or  in  the  seisin  or  pos- 
session of  any  other  person  or  persons  claiming  the  said 
lands,  tenements,  and  hereditaments,  only  by  and  from  the 
same  tenant  by  purchase,  gift,  or  descent,  in  like  manner  and 
form  as  their  said  testator  might  or  ought  to  have  done  in 
his  lifetime,  and  the  said  executors  and  administrators  shall, 
for  the  same  distress,  lawfully  make  avowry  upon  their 
matter  aforesaid." 

And  by  section  4  of  the  statute,  it  is  enacted,  that  "if  any 
person  or  persons  which  now  have,  or  hereafter  shall  have, 
any  rents  or  fee-farms  for  term  of  life  or  lives  of  any  other 
person  or  persons,  and  the  said  rent  or  fee-farm  now  be,  or 
hereafter  shall  be  due,  behind  and  unpaid  in  tlie  life  of  such 
person  or  persons  for  whose  life  or  lives  the  estate  of  the 
said  rent  or  fee-farm  did  depend  or  continue,  and  after  the 
said  person  or  persons  do  die,  then  he  unto  whom  the  said 
rent  or  fee-farm  was  due  in  form  aforesaid,  his  executors  or 
administrators  shall  and  may  have  an  action  of  debt  against 
the  tenant  in  demesn,  that  ought  to  have  paid  the  same 
when  it  was  first  due,  his  executors  and  administrators,  and 
also  distrain  for  the  same  arrearages  upon  such  lands  and 
tenements,  out  of  the  which  the  said  rents  or  fee-farms  were 
issuing  and  payable,  in  such  like  manner  and  form  as  he 
ought  or  might  have  done,  if  such  person  or  persons  by 
whose  death  the  aforesaid  estate  in  the  said  rents  and  fee- 
farms  was  determined  and  expired,  had  been  in  full  Ufe  and 
not  dead ;  and  the  avowry  for  the  taking  of  the  same  distress 
to  be  made  in  manner  and  form  aforesaid." 

In  an  early  case  (t )  upon  the  construction  of  this  statute, 
it  was  considered,  that  it  did  not  extend  the  remedy  by  dis- 
tress to  those  persons  who  had  remedy  by  action  of  debt  at 
common  law  ;  and  therefore  it  was  said,  that  the  executors  of 
tenant  for  life  could  not  distrain,  {j)     However,  in  Hil.  Term, 

(» )  Turner  v.  Lee,  Cro.  Car.  471.        tors  of  tenant  for  life  of  a  rent  could 
(J)  See  ante,  p.  534,  that  execu-       bring  debt  at  common  law. 
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8  &  9  W.  III.,  the  Court  of  C.  B.  denied  the  resolution  in 
the  above  case  to  be  law ;  and  laid  down  that  the  statute  is 
remedial,  and  shall  extend  to  all  tenants  for-  life  ;  And  that 
the  law  had  always  been  taken  to  be  so  since  the  statute,  and 
had  never  been  questioned.  (Jc) 

If  a  man  make  a  lease  for  life  or  lives,  or  a  gift  in  tail, 
reserving  a  rent,  this  is  a  rent-service  within  the  statute.  (»i) 
But  whether,  if  a  person  seised  in  fee  of  land,  demises  it  for 
years,  reserving  rent,  his  executors  or  administrators  can  dis- 
train after  his  death  for  arrears  of  rent  incurred  in  his  lifetime, 
is  a  point  which  has  been  much  discussed  and  is  still  unsettled. 
Such  a  case  certainly  does  not  come  within  the  words  of  the 
statute ;  for  a  person  cannot  strictly  be  said  to  be  tenant  in 
fee  of  a  rent  which  is  reserved  for  years  only.  And,  accord- 
ingly, in  Renvin  v.  Watkin,  B.R.,  5  Geo.  ii.  (n)  A.  seised  in 
fee  let  to  the  plaintiff  for  twenty-one  years,  and  afterwards 
died,  seised  of  the  reversion;  the  defendant  administered, 
and  distrained  for  half  a  year*s  rent  due  to  the  intestate,  for 
which  he  avowed :  On  demurrer  to  the  avowry,  it  was  ob- 
jected, that  there  was  not  any  privity  of  estate  between  the 
administrator  and  the  lessor,  and  therefore  the  avowry,  which 
is  in  the  realty,  could  not  be  maintained  by  him  :  And  it  was 
observed,  that  this  was  a  case  out  of  the  stat.  of  H.  vin.  c. 
37,  for  that  only  gives  a  remedy  by  way  of  distress  for  rents 
of  freehold :  and  of  this  opinion  the  Court  seemed :  1  Inst. 
162,  a.  4  Rep.  50.  Cro.  Car.  471.  Latch.  211.  Wade  v. 
Marshy  were  cited.  Again,  in  Buller's  N.  P.  (o)  there  is  the 
following  passage ;  *'  Lord  Coke  says,  if  a  man  makes  a 
lease  for  life  or  a  gift  in  tail,  reserving  a  rent,  this  is  a  rent- 
service  within  the  statute  ;  from  whence  it  may  be  inferred, 
that  he  thought  that  a  rent  reserved  upon  a  lease  for  years 
was  not  within  it,  and  I  apprehend  that  it  is  not,  for  the 
landlord  is  not  tenant  in  fee,  fee-tail,  or  for  life,  of  such  a 
rent ;  and  it  is  the  executors  of  such  tenants  only  who  are 

{k)  Hool  V.  Bell,  1  Lord  Raym.  (m)  Co.  Lit.  162,  6. 

172.    See  Co.  Lit.  162,  a.  162,  b,  (n)  M.  S.  Selw.  N.  P.  tit  Distress. 

and  Mr.  Hargrave's  notes,  298,  299.  (o)  P.  57. 
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mentioned  in  the  act.''  On  the  other  hand^  in  Crockerell  r. 
Owerett,  K.  B.  Mich.  5  At\ne,{p)  it  appeared  on  a  special 
verdict,  that  A.  seised  in  fee^  made  a  lease  to  the  plaintiff  for 
years ;  the  rent  was  in  arrear  at  Michaelmas,  and  A.  died  in 
January  following,  having  made  the  defendant,  hb  wife,  his  ex- 
ecutrix :  She  distrained  on  the  17th  of  April,  the  lease  having 
determined  at  Lady  Day  previous;  and  though,  on  that 
ground,  it  was  held  that  the  distress  was  illegal,  yet  the 
Court  seemed  to  agree  that  the  executrix  might  have  dis- 
trained for  it  before  the  25th  March,  {q)  And  in  Powell  v. 
kiilickf  Middlesex  Sittings,  M.  25  G.  ii.  {qq)  where,  in  tres- 
pass for  entering  plaintiff's  house,  and  carrying  away  his 
goods,  upon  not  guilty,  defendant  gave  in  evidence  that  he 
was  executor  of  A.,  who  was  plaintiff's  landlord  of  the 
house,  and  that  he  distrained  for  rent  due  to  his  testator 
at  the  time  of  his  death  upon  a  lease  for  years ;  it  was  ob- 
jected, for  the  plaintiff,  that  the  executor  was  empowered  to 
distrdn  only  by  virtue  of  the  stat.  32  H.  viii.,  c.  37,  and  that 
the  statute  extended  to  the  executors  and  administrators  of 
those  jpersons  only,  to  whom  rent-services,  rent-charges,  rent- 
seek,  or  fee-farms  were  due,  and  that  the  present  case  did 
hot  fall  within  either  of  these  descriptions  :  But  Lee,  C.  J., 
overruled  the  objection,  and  said,  this  was  a  rent-service,  the 
testator  being  in  his  lifetime  seised  in  fee,  and  the  plaintiff 
holding  under  a  tenure  which  implied  fealty.  The  question 
has  also  been  raised  in  three  modem  cases  of  replevin  in 
tbe  Common  Pleas ;  (r)  in  all  of  wUch,  without  deciding  the 
point,  the  Court  gave  judgment  for  the  executors,  the  avow- 
ants,  on  the  ground  that  it  did  not  distinctly  appear  on  the 
record,  that  the  rent  distrained  for  was  reserved  for  years 
only.    However,  in  the  first  of  these  cases,  (s)  Mr.  Justice 

(p)  Holt.  417.  trew.    BuU.N.P.  57. 

(jq)  ltmttst,howeT&,be«bserved,  (r)  MeritoQ  v,  Gilbee,  8  Taunt, 

that  no  objection  was  taken  to  the  159.  S.  C.2  Moore,  48.    Martin  v. 

distress,  on  the  ground  of  the  execu-  Burton,  1  Brod.  &  Bingh.  279.  S.  C. 

trix  not  being  within  the  statute ;  nor  3  Moore,  608.    Stanifoid  <?.  Siodair, 

was  the  attention  of  die  Court  in  any  2  Bingh.  1^.  -S.  C  9  Moore,  376. 

way  directed  to  the  point.  {$)  8  l^Dt.  16S. 

{qq)  M.  S.  Selw.  N.  P.tit.Dis- 
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Bunrough  said,  he  thought  PoweU  v.  Killick  well  decided ; 
and  in  the  last,  (/)  L.  C.  J.  Best  appears  also  to  approve  of 
that  decision,  ohserving,  that  where  a  statute  is  remedial, 
the  Court  is  bound  to  put  upon  it  the  largest  and  most 
beneficial  construction  they  can,  and  to  bring  within  the 
scope  of  the  act  all  the  cases  which  are  within  the  mischief 
to  be  provided  against. 

The  statute  applies  only  to  cases  in  which  the  owner  of 
the  rent,  if  he  had  lived,  might  have  distrained ;  and^  there- 
fore, if  tlie  rent  be  in  arrear,  and  the  owner  grants  away  his 
interest  and  dies,  his  executors  or  administrators  shall  have 
no  remedy  for  these  arrearages,  (tt) 

The  statute  gives  the  power  of  distress  upon  the  lands 
out  of  which  the  rent  is  reserved,  so  long  as  they  continue 
in  the  hands  of  him  from  whom  the  rent  is  due,  or  of  any 
person  representing  or  claiming  title  through  or  under  him, 
by  purchase,  gift,  or  descent,  ad  infinitum :  {v)  But  they 
cannot  be  distrained  upon  for  such  rent,  if  they  be  in  the 
hands  of  one  claiming  paramount  to  him ;  and,  therefore,  if 
the  lord  enter  upon  the  grantor  for  an  escheat,  the  land 
shall  not  be  distraiped  upon  for  arrears  of  rent,  {w)  So 
where  a  man  makes  a  lease  for  life,  rendering  rent,  remain- 
der for  life,  remainder  in  fee,  and  after  the  accruing  of  rent 
from  the  first  tenant  for  life,  the  lord  dies  and  then  the 
tenant  for  life  dies,  the  executors  cannot  distrain  upon  the 
remainder-man,  because  he  claims  not  by  or  from  the  tenant 
for  life.  {^)  And  if  tenant  in  tail  grant  a  rent  for  life,  and 
die,  the  executor  of  the  grantee  caimot  jdistrain  upon  the 
issue  in  tail,  who  comes  in  under  the  original  gift  in  tail, 
and  not  under  the  grantor  of  the  rent,  (y)  But  if  a  man 
grant  a  rent-charge  to  A.  for  the  life  of  B.,  and  lets  the 
land  to  C.  for  life,  the  remainder  to  D.  in  fee,  the  rent  is  in 
arrear  for  many  years,  B.  dies,  and  afterwards  C.  dies ;  A. 

(0  2  Bii^h.  197.  (jr)  Co.  Lit.  162,  b,  OgneU's  case, 

(m)  Co.  lit.  162,  b.  OgfidV$  case,  4  Co.  6 1 . 

4  Co.  50,  b.  (y)  Lambert  v.  Austin,  Cro.  £liz. 

(o)  Co.  Lit  162, 6.0gneir8  case,  333.    Lord  Fairfax  v.  Lord  Derby, 

4  Co.  50,  b,  2  Vem.  612. 

(tp)  Co.  Lit.  162,  b. 
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may  distrain  D.  in  remainder  for  all  the  arrears^  by  the 
latter  branch  of  the  statute,  {z) 

All  manner  of  arrears  of  rent  issuing  out  of  a  freehold  or 
inheritance^  whether  they  be  in  money,  or  in  corn,  cattle, 
fowls,  pepper,  spurs,  gloves,  or  any  other  profit  to  be  de- 
livered, are  within  the  statute,  and  that  whether  they  be 
annual,  or  every  two,  three,  or  four  years ;  but  work-days, 
or  any  corporal  service  or  the  like,  are  not  within  it.  (a) 
Neither  are  arrears  of  a  nomine  poence.  {b) 

It  has  been  holden,  that  rents  issuing  out  of  freehold  lands 
are  alone  within  the  statute ;  consequently  that  it  does  not 
extend  to  enable  executors  or  administrators  to  distrain  for* 
the  arrears  of  rents  issuing  out  of  copyhold,  (c) 


(«)  Co.    Lit.   162,  h,     Edrich's 
case,  5  Co.  118. 

(a)  Co.  Lit.  162,  //. 

(6)  Ibid, 

(c)  Appleton  v.  Doily,  Yelv.135. 
Bull.  N.  P.  57.  But  in  Gilb.  Ten. 
186, 187, 188,  there  is  the  followiDg 
passage.  "  In  the  supplement  to  my 
Lord  Coke*s  Treatise  of  Copyholds, 
(s.  21.  Tracts.  216,)  it  is  said  that 
the  32  H.  VIII.  c.  8,  concerning  re- 
medies for  arrears  of  rent,  extends 
not  to  copyholds.  To  prove  which, 
a  case  is  cited  in  2  Leon.  109,  which 
is  this :  A  lord  of  a  manor,  whereof 
were  divers  copyholders,  granted  a 
rent-charge  for  life,  and  afterwards 
made  a  feoffment  of  the  manor  to 
J.  S.  in  fee  who  granted  a  copyhold 
for  life  to  B :  J.  S.  died,  and  the 
grantee  of  the  rent  died,  and  his  exe- 
cutors distrained  for  the  arrears  in 
B.'s  copyhold  lands ;  and  it  is  there 
said,  it  was  held  by  the  Court,  that 
the  distress  was  not  well  taken ;  and 
the  reason  is,  because  the  words  of 
the  statute  are,  claiming  only  by 
and  from  hitn  ;  and  die  copyholder 
doth  not  only  claim  by  his  grantor, 


but  by  custom.  This  opinion,  as  it 
seems,  was  upon  the  first  hearing  of 
the  cause,  for  the  very  case  is  report- 
ed quite  contrary  by  the  same  re- 
porter, 2  Leon.  152.  3  Leon.  59. 
Moor.  812;  and  it  is  said  to  be  re- 
solved by  all  the  Judges  but  Fenner, 
that  the  copyhold  should  be  charged 
with  the  rent-charge,  for  the  custom 
is  no  part  of  his  title,  but  only  ap- 
points how  he  shall  hold ;  and  since 
it  was  charged  in  the  lord's  hands,  it 
is  plainly  within  the  intent  and  mean- 
ing of  the  act,  as  well  as  the  words, 
to  bii  charged  in  the  copyholder's 
hands ;  and  to  this  purpose  there  is 
a  case  in  Dyer,  270,  b.  adjudged. 
But  if  the  case  were  adjudged,  that 
the  lands  should  not  be  charged 
in  the  copyholder's  hands  on  that 
reason,  that  he  doth  not  claim  only 
by  and  from,  &c.,  but  by  custom; 
yet  that  would  never  warrant  so  ge- 
neral a  conclusion,  that  the  statute 
in  no  other  part  should  extend  to 
copyholds,  and  that  if  a  rent  were 
granted^out  of  a  copyhold  in  fee,  and 
the  grantee  died,  that  his  executon 
should  not  have  debt  or  distrain. 
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If  an  executor  or  administrator  makes  an  underlease  of  a 
term  of  years  of  the  deceased,  reserving  rent  to  himself,  his 
executors,  &c.,  it  has  been  held  that  his  executors,  and  not 
the  administrator  de  bonis  non,  shall  have  the  rent;  but  it 
should  seem  that  they  cannot  distrain  for  it.  {(I) 


It  is  a  general  rule  of  law  and  equity,  that  an  executor  or  ad- 
ministrator has  an  absolute  power  of  disposal  over  the  whole 
personal  effects  of  his  testator  or  intestate ;  and  that  they 
cannot  be  followed  by  creditors,  much  less  by  legatees,  either 
general  or  specific,  into  the  hands  of  the  alienee,  {e)  The 
principle  is,  that  the  executor  or  administrator,  in  many  in- 
stances, must  sell  in  order  to  perform  his  duty  in  paying 
debts,  &c. ;  and  no  one  would  deal  with  an  executor  or  ad- 
ministrator if  Uable  afterwards  to  be  called  to  account.  {/) 

The  power  of  the  executors  to  dispose  of  a  chattel  specifi- 
cally bequeathed  appears  to  have  been  formerly  questioned ;  {g) 


The  executor 
has  an  abso- 
lute power 
over  the  whole 
personal 
estate : 


even  specific 
legacies : 


But  turn  the  tables,  and  if  the  act  of 
parliament  doth  in  point  extend  to 
copyholds,  as  lands  that  are  claimed 
by,  Sec  ,  and  that  which  in  thb  case 
only  doth  make  a  doubt,  is  over- 
ruled, then  this  is  a  strong  argument, 
that  in  other  cases,  where  that  b  not 
which  occasioned  the  doubt,  the 
statute  shall  extend  to  copyholds, 
especially  since  the  act  was  made  to 
remedy  an  apparent  wrong,  and  doth 
no  harm  either  to  lord  or  tenant." 

(d)  Drue  v,  Baylye,  Freem.  392, 
403,  S.  C.  2  Lev.  100.  1  Ventr.  275. 
3  Keb.  298,  427,  463,  495,  549. 
See  Ante,  p.  596. 

(e)  Whale  r.  Booth,  4  T.  R.  625, 
note  to  Fan*  v.  Newman.  Nugent  v. 
Gifiard,  1  Atk.  463. 

(/)  By  Lord  Mansfield  in  Whale 
9.  Booth.  So  if  a  temporary  execu- 
tor or  administrator  has  sold  the 
goods,  there  is  no  remedy  against  the 


vendees:  Chandler  v.  Thompson, 
Hob.  266:  unless  the  transaction  be 
fraudulent,  as  where  an  administra- 
tor minore  atate  sold  East  India 
stock,  and  the  buyer  had  full  notice 
that  it  was  the  stock  of  the  infant : 
Munn  V,  Dunkin,  Finch.  R.  298. 
See  infra,  p.  611. 

(g)  Humble  v.  Bill,  2  Vein.  444. 
This  case  was  decided  in  favour  of 
the  power  of  the  executor  in  the 
Court  of  Chancery,  but  tlie  decree 
was  reversed  in  the  House  of  Lords. 
That  reversal,  however,  has  been  dis- 
sented from  by  Sir  J.  Jekyll  in  Ewer 
V.  Corbet,  2  P.  Wms.  149,  and  by 
Lord  Alvanley  in  Andrew  v.  Wrig- 
ley,  4  Bro.  C.  C.  137,  where  his 
Lordship  observed,  that  when  the 
decree  was  set  aside,  there  viras  no 
lawyer  in  the  House  of  Lords,except 
perhaps,  Lord  Somers. 
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he  may  mort- 
gage the  as- 
sets: 


a  purchaser 
from  an  exe- 
cutor is  not 
bound  to  see 
to  the  applica- 
tion of  the 
purchase 
money: 


but  succeeding  cases  have  established  it  beyond  dis- 
pute. (A) 

As  an  executor  may  absolutely  dispose  of  the  testator's 
assets  for  the  general  purposes  of  the  will^  there  seems  no 
good  reason  why,  in  the  exercise  of  a  sound  discretion,  and 
presuming  the  language  of  the  will  does  not  peremptorily 
require  an  absolute  sale,  the  executor  may  not  raise  the 
money  required  by  a  partial  sale  or  mortgage  of  the 
assets,  (i)  And,  accordingly,  the  power  of  an  executor  or 
administrator  to  mortgage  the  assets  has  been  recognised 
by  high  authorities  on  several  occasions.  (J)  The  mortgage 
Biay  be  either  of  legal  or  equitable  assets,  {k)  or  of  mere 
choses  in  action,  (/)  and  may  be  by  actual  assignment,  or  by 
deposit,  {m) 

Again,  it  is  not  incumbent  on  the  purchaser  or  mortgagee 
of  the  assets  to  see  the  money  properly  applied,  although 
he  knew  he  was  dealing  with  an  executor,  (w)    "It  is  of 


(A)  Ewer  v.  Corbet,  2  P.  Wms. 

149.  Burting  v.  Stonard,  2  P.  Wms. 

150.  Langley  v.  Lord  Oxford,  Ambl. 
17.  Sir  £.  Sugden  in  his  Treatise 
on  Vendors  &  Purchasers,  (p.  540, 
7th  Edit.)  has  raised  a  doubt  whe- 
^ler  it  is  safe  to  take  an  assignment 
of  a  specific  legacy  from  the  executor 
without  the  concurrence  of  the  spe- 
cific legatee,  lest  the  executor  should 
have  assented  to  the  bequest;  and 
he  cites  Thomlipson  v.  Smith,  pinch. 
378.  But  Mr.  Coote  (Mortg.  178, 
n.  e.)  observes  that  that  was  a  case 
of  gross  fraud;  and  concludes  from 
all  the  cases,  that  if  a  purchaser  or 
mortgsfgee  s)iall  hon&  fiie  deal  with 
an  executor,  within  a  reasonable  time 
after  the  testator's  deaths  and  obtain 
possession  of  the  muniments  of  title, 
aspecific  legatee  would  never  be  per- 
mitted, at  law  or  in  equity,  to  set  up 
the  executor's  assent  against  the  sale 


or  mortgage ;  for,  by  sale  and  deli- 
very, the  title  of  the  purchaser  or 
mortgagee  is  complete. 

(»)  Coote  on  Mortg.  179. 

( j)  By  Lord  Ilardwicke  in  Mead 
V. Orrery,  3  Atk.  239,  by  Lord  Thur- 
low  in  Scott  v.  Tyler,  2  Dick.  725. 
and  by  Lord  Eldon  in  M'Leod  v. 
Drummond,  17  Ves.  154;  but  see 
the  remark  of  Lord  Loughborough 
in  Andrew  v,  Wrigley,  4  Bro.  C.  C. 
138. 

(A)  Nugent  v.  Giffard,  1  Atk. 
463.  Coote  on  Morg.  180. 

(0  Scott  V.  Tyler,  2  Dick.  724. 

(m)  Ihid,  Coote  on  Morg.  180. 

(n)  Macleod  v.  Drummond,  17 
Ves.  154.  It  is  clear,  therefore,  that 
in  the  purchase  ormortgage.deed,  a 
recital  of  the  purpose  for  which  the 
money  was  raised  is  unnecessary; 
Bonney  v.  fiidgard,  cited  in  4  Bro. 
C.  C.  130,  S.  C.  1  Cox.  148. 
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great  consequence/'  said  Lord  Thurlow  in  iS'co^^  ▼•  T^ 
levj  (o)  *'  that  no  roles  should  be  laid  down  here  which  may 
impede  executors  in  dieir  administration,  or  render  their 
disposition  of  the  testator's  efiects  imsafe  or  uncertain  to  a 
purchaser :  His  title  is  complete  by  sale  and  delivery ;  what 
becomes  of  the  price  is  of  no  concern  to  him.  This  obser- 
vation applies  equally  to  mortgages  or  pledges,  and  even  to 
the  present  instances  where  assignable  bonds  were  merely 
pledged  without  assignment."  {p) 

Exceptions  to  the  general  power  of  the  executor  or  admi«  exception 

nistrator  to  dispose  of  the  estate  of  the  testator  or  intestate.  ^'jfJ^.  Nereis 

collusion  be- 

wiU  be  found  m  those  cases  only  where  coUusion  exists  be-  tweenthepur- 
tween  the  purchaser,  or  mortgagee,  and  the  personal  repre-  ^^'tor 
sentative.     That  an  executor  may  waste  the  money  is  not 
alone  sufficient  to  invalidate  the  sale  or  mortgage ;  it  must 
further  appear  that  the  purchaser  or  mortgagee  participated 
in  the  devastavit ,  or  breach  of  duty  in  the  executor,  {q) 

Fraud  and  covin  will  vitiate  any  transaction,  and  turn  it 
to  a  mere  colour ;  if,  therefore,  a  man  concerts  with  an  exe- 
cutor, by  obtaining  the  testator's  effects  at  a  nominal  price, 
or  at  a  fraudulent  undervalue,  or  by  applying  the  real  value 
to  the  purchase  of  other  subjects  for  his  own  behoof,  or  in 
any  other  manner ^  contrary  to  the  duty  of  the  office  of  ex- 
ecutor, such  concert  will  involve  the  seeming  purchaser  or 
pawnee,  and  make  him  liable  to  the  full  value,  (r) 

Whether  in  the  instance  of  the  executor  or  administrator  whether  a 
aliening  the  property  of  the  deceased  to  pay  his  own  debt  faction  ^f  «t- 
to  the  alienee,  that  circumstance  in  itself  shall  be  considered  ecutor's  pri- 
conclusive  as  to  the  collusion,  is  a  point  upon  which  the  de-  valid : 
cisions  of  law  and  equity  must,  perhaps,  be  considered  at 


(o)  2  Dick.  725. 

(p)  It  was  indeed  said  by  the 
M.  R.,  in  Elliot  v,  Merriman,  Bar- 
nard. Ch.  Rep.  81,  that  ''  personal 
estate  may  be  clothed  with  such  a 
particular  trust,  that  it  is  possible  the 
Court  of  Chancery,  in  some  cases, 
may  require  a  purchaser  to  see  the 
money  tightly  applied;"  and  Lord 
Kenyon,  in  Bonney  tr.  Ridgard,  4 


Bro.C.  C.  101,  iCoz.  147,  seems  to 
have  approved  this  dictum.  But  see 
the  observation  of  Lord  Hardwicke  in 
Mead  v.  Orrery,  3  Atk.  235,  ^39, 
and  1  Rop.  Leg.  379,  3rd  Edit. 

(g)  Whale  v.  Booth,  4  T.  R.  625, 
note. 

(r)  By  Lord  Thurlow  in  Scott  •. 
Tyler,  2  Dick.  725. 
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▼ariance.  At  law,  (although  it  is  allowed,  that  if  there  be 
any  contrivance  between  an  executor  or  administrator  and 
his  own  creditor,  to  enable  the  former  to  conmiit  a  devc^- 
tavit,  that  fact  excepts  the  case  out  of  the  general  power  of 
the  executor  or  administrator  to  dispose  of  the  estate,)  (i) 
it  has  been  laid  down,  that  the  executor  may  make  a  vaUd 
sale  of  the  effects  in  satisfaction  of  his  own  private  debt, 
although  the  purchaser  knew  the  goods  sold  were  the 
goods  of  the  testator  or  intestate,  {t)  But  in  equity  it 
seems  to  be  now  established,  (in  contradiction,  as  it 
should  appear,  to  some  former  cases,)  (u)  that  the  exe- 
cutor or  administrator  can  make  no  vaUd  sale  or  pledge 
of  the  assets  as  a  security  for,  or  in  payment  of  his  own 
debt :  on  the  principle  that  the  transaction  itself  gives  the 
purchaser  or  mortgagee  notice  of  the  misappHcation,  and 
necessarily  involves  his  participation  in  the  breach  of 
duty.(r) 

If  the  executor  be  also  specific  legatee,  a  sale  or  mortgage 

from  him  of  the  specific  legacy  for  satisfaction  of  his  private 

debt  will  be  safe,  unless  it  can  be  shown  that  the  purchaser 

or  mortgagee  knew  there  were  debts  unpaid,  (w) 

where  there  is       Where  there  exists  such  collusion  as  to  render  the  deal- 

gatees  as  well   i^g  invalid,  not  only  a  creditor,  but  a  legatee,  whether  ge- 

as  creditors      neral  or  specific,  is  entitled  to  follow  the  assets,  {x)    But 
may  follow 

the  assets. 

(i)  See  the  observations  of  Lord  724.    S.   C.     2    Bro.  C.  C.  433. 

Mansfield,  in  Whale  v.  Booth.  Hill  v.  Simpson,  7  Ves.  152.    An- 

(0  Whale  V.  Booth.  4  T.  R.  625,  drew  v.  Wrigley,  4  Bro.  C.  C.  136, 
in  notes.  Farr  v.  Newmann,  4  T.  R.  in  Lord  Alvanley's  judgment, 
642,645.  But  Lord  Mansfield  in-  M'Leodv.  Drummond,  17  Ves.  154. 
timated,  in  Whale  v.  Booth,  that  if  170,  in  Lord  Eldon's  judgment, 
the  purchaser  knew  the  debts  were  Keane  v.  Robarts,  4  Madd.  357.  in 
unptud,  it  would  be  a  fraud  and  viti-  Sir  John  Leach's  judgment.  Wat- 
ate  the  sale,  kins  V.  Cheek,     2    Sim.    &    Stu. 

(tt)  Nugent  v.Gifford,l  Atk.  463.  205.    Cubbidge  v.   Boatwright,   1 

4  Bro.  C.  C.  136.    Mead  v.  Lord  Russ.  Chanc.  Cas.  549. 

Onery,  3  Atk.  235.  Ithell  v.  Beane,  (to)  Taylor    t;.  Hawkins,  8  Ves. 

1  Ves.  Sen.  215.  209.  Coote  on  Morg.  185. 

(v)  Bonney  «.  Ridgard,  1    Cox.  (*)  Hill  v.  Simpson,  7  Ves.  152. 

145, 148,    Scott  V.  Tyler,  2  Dick.  M*Leod  v.  Drummond,  17  Ves.  169. 
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they  must  enforce  their  right  within  a  reasonable  time,  or  it 
will  be  barred  by  their  acquiescence,  (y) 

An  executor  cannot  be  allowed,  either  immediately  or  by  ^  ex^c'itor 

'  ,  cannot  pur- 

means  of  a  trustee,  to  be  the  purchaser  from  himself  of  any  chase  the  as- 

j)art  of  the  assets,  but  shall  be  considered  a  trustee  for  the  ^{?     ™ 

persons  interested  in  the  estate,  and  shall  account  for  the 

utmost  extent  of  advantage  made  by  him  of  the  subject  so 

purchased.  («) 

It  is  a  general  rule,  deducible  from  the  principles  which  Power  of  ex- 
have  been  above  investigated,  that  executors  and  adminis-  gien  leases; " 
trators  may,  by  virtue  of  their  office,  dispose  absolutely  of 
terns  for  years,  which  are  vested  in  them  in  right  of  their 
testators  or  intestates  ;  (a)  and  may  make  a  good  title,  even 
against  a  specific  legatee,  unless  the  disposition  be  fraudu* 
lent :  So  an  executor  or  administrator  may  make  an  under-  and  make  un- 
lease  of  such  term  by  leasing  it  for  any  fewer  number  of  ^c^^eases: 
years,  and  the  rent  reserved  shall  be  assets  in  his  hands, 
and  go  in  a  course  of  administration  :  (b)    And  if  the  execu- 
tor or  administrator  dies  without  having  administered  the 
whole  estate,  it  is  not  in  the  power  of  the  executor  of  such  exe- 
cutor, or  the  administrator  d!^  bonis  non,  to  avoid  any  such  dis- 
position made  by  the  executor  or  administrator  during  his  life. 

In  a  case  in  the  court  of  Chancery  in  Ireland  {bb)  where 
the  children  and  widow  of  an  intestate  had  agreed  to  divide 
his  personal  estate,  including  a  lease  of  a  farm  for  years, 
according  to  the  Statute  of  Distributions,  and  afterwards 
the  widow,  not  being  disposed  to  abide  by  the  arrangement, 
took  out  administration,  and  leased  the  farm  at  an  under- 
value to  a  person  who  had  express  notice  of  the  agreement 
between  the  widow  and  children,  and  that  she  was  by  them 
called  on  to  sell  the  intestate's  interest  in  the  farm ;  Lord 

(y)  Elliott  V.  Merriman,  2  Atk.  but  see  Mackintosh  v.  Barber,    1 

41.  S.  C.  Barnard.  Chanc.  Rep.  82.  Bingh.  50.  S.C.  7Moore,  315.  Post, 

Andrew  v.  Rigley,  4  Bro.  C.  C.  125.  p.],625. 

M'Leod  V.  Drummond,  before  Sir  (a)  Bac.  Abr.  Leases  (I.)  7. 

W.  Grant,  14  Ves.  353,  359,  363.  (6)  Ibid.      But    see  Magrane  v. 

S.  C.   before  Lord  Eldon,  17  Ves.  Archbold,  1  Dow.  107. 

152.  (bb)  Drohan  v.  Drohan,  1  Ball& 

(«)  Hall  V.  Hallett,  1  Cox.  134.  Beat.  185. 
Watson  V.  Toone,    6  Madd.  153. 
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when  re- 
strained by  a 
condition 
not  to  assign, 
&c. 


Manners,  C,  set  aside  the  lease  on  the  application  of  the 
children,  and  expressed  his  opinion  that  even  if  the  lease 
were  at  full  value,  yet,  being  taken  by  a  person  having  no- 
tice that  a  sale  was  called  for,  it  could  not  be  sustained. 

It  remains  to  consider  how  far  this  power  of  the  ex- 
ecutor or  administrator  to  assign  or  underlet  may  be  re- 
0trained  by  the  provisions  contained  in  the  lease  itself.  If 
a  lease  be  made  for  a  term  of  years,  upon  condition^  that  if 
the  lessee  shall  assign  his  term  without  the  assent  of  the 
lessor,  it  shall  be  lawful  for  the  lessor  to  re-enter,  the  term 
shall  nevertheless  vest  in  the  executor  or  administrator  of 
the  lessee,  without  any  breach  of  such  condition  ^(r)  But 
a  question  arises,  whether,  when  a  lease  for  years,  with  a 
condition  or  covenant  restraining  alienation  or  underletting, 
comes  into  the  hands  of  the  executor  or  administrator,  he  is 
warranted  in  assigning  or  making  an  underlease  of  it.  Where 
the  executor  or  administrator  is  named  in  the  condition  or 
covenant,  he  is  bound  thereby :  Therefore,  if  a  lease  con-» 
tain  a  proviso,  that  the  lessee,  his  executors  and  adminis- 
trators shall  not  set,  let,  or  assign  over  the  whole  or  part  of 
the  premises,  without  leave  in  writing,  on  p&in  of  forfeiting 
the  lease,  the  executor  or  administrator  of  the  lessee  cannot 
assign  or  underlet,  unless  by  leave  in  writing,  without  incur- 
ring a  forfeiture,  {d)  So  if  the  lessee  covenant  that  he,  his 
executors  or  administrators,  shall  not  assign,  without  licence, 
except  by  his  or  their  last  will  and  testament,  and  the  lessee 
makes  his  will  and  dies,  the  executors  will  be  bound  by  the 
covenant,  and  cannot  sell  the  term  for  payment  of  debts  with* 
out  the  licence  of  the  lessor,  {e)  But  if  the  executors  or  ad- 
ministrators  are  not  named  m  the  proviso  or  covenant,  it  may 


(c)  Parry  V.  Harbert,  Dyer,  45.  h. 
S.  C.  4  Leon.  5.  Windsor  v.  Burry, 
Dyer,  4/1 5.  in  margine  S.  C.  cited 
in  Pannel  v.  Fen,  Moor.  351.  It 
has  been  questioned,  whether  a  be- 
quest of  a  term  by  will  to  a  specific 
legatee  is  not  a  breach  of  a  condi- 
tion not  to  alien:  ibid.  Knight 
V,  Mory,  Cro.  Eliz.  60.    Bany  v. 


Stanton,  Cro.  Eliz.  330.  Berry  v. 
Taunton,  ibid  331. :  but  see  Fox  v. 
Swann,  Style.  483.  Crusoe  v.  Bug- 
by,  3  Wils.  237.  Doe  u.  Bevan,  3 
M.  &S.  361. 

(d)  Roe  V.  Harrison,  2T.  R.  425. 
See  also  Doe  v.  Bevan,  3  M.  &  S. 
357. 

(e)  Lloyd  v.  Crispe,  5  Taunt.  249. 
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be  doubted  whether  the  restriction  wiU  extend  to  them.  (/) 
Thns,  in  an  anonymous  case  in  Dyer,  (g)  a  question  was  asked 
upon  these  words  in  a  lease,  **  And  it  shall  not  be  lawful  for 
die  lessee  to  give,  sell,  or  grant  his  estate  and  term  to  any  per- 
son widiout  the  leave  of  the  lessor,  upon  pain  of  forfeiture 
of  his  said  term ;"  the  lessor  and  lessee  die,  and  the  execu- 
tors sell  the  term  without  the  leave  of  the  heir ;  And  it  was 
holden,  that  this  is  out  of  the  case  of  forfeiture,  because  the 
restraint  was  only  during  the  Ures  of  the  lessor  and  lessee : 
And  yet  it  was  agreed  in  the  Bench,  that  the  words  above 
make  a  condition.  (A)  So  in  Seers  v.  Hind,  (•)  a  point  arose, 
whether  executors  were  warranted  in  disposing  of  a  lease  as 
assets  of  the  testator,  where  there  was  a  proviso  against 
alienation  by  the  lessee ;  And  Lord  Thurlow  said  ^'  if  A. 
lets  a  farm  to  B.  with  covenant  not  to  alien,  and  B.  dies, 
may  not  his  executors  dispose  of  it.  I  think  it  has  been  de- 
termined, that  they  may;  and  I  have  always  taken  it  as 
clear  law.  It  is  an  alienation  by  the  act  of  God.  I  remem- 
ber. Lord  Camden  entered  into  the  question  much  in  the 
same  way.  He  took  it  to  be  clear  law,  that  an  alienation 
by  death  could  not  be  a  forfeiture.  In  case  of  a  lease  for 
years  to  A.  it  goes  to  his  executor,  not  by  way  of  limitation, 
as  in  the  case  of  a  remainder  over,  &c.  but  as  coming  in  the 
place  of  the  lessee.  I  understood  it  to  be  well  settled,  as  I 
have  stated."  But  where  a  lease  was  made  for  years  upon 
condition  that  the  lessee,  his  executors  or  assignsy  should 
not  alien  without  the  assent  of  the  lessor,  an  assignment  by 
the  administrator  of  the  lessee,  was  held  a  breach  of  the 
condition ;  on  the  ground  of  the  administrator  being  an  as- 
signee within  the  condition,  (j) 

It  was  laid  down  by  Lord  Chancellor  Northington,  in 
Norikeote  v.  Duke,  {k)  that,  in  order  to  operate  a  forfeiture 
for  a  breach  of  the  condition  not  to  assign,  the  executor 

(/)  2  T.  R.  429,  by  Ashhurst,  J.  Eliz.  26.  S.  C.  And.  123.  S.  P.  by 

(g)  P.  66,  a.  pi.  8.  Walmsley,  J.,  in  TTiornhil  v.  Adams, 

(4)  See  also  Touch.  133.  Cro.  Eliz.  757.     See  also  Anon, 

(i)  1  Ves.  Jun.  294.  »  Moor.  44.  pi.  136. 

(J)  Su  Wm.  More's  case,  Cro.  (Ar)  2£den.319.S.C.  Ambl.511. 
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must  have  notice  of  the  condition :  In  that  case  the  lease 
was  for  99  years,  determinable  upon  three  lives,  and  it  con- 
tained a  proviso,  that  if  the  lessee,  his  executors,  adminis- 
trators or  assigns  should  lease  for  more  than  seven  years^ 
without  a  license,  the  lessor  might  re-enter :  The  lease 
itself  was  in  the  hands  of  a  third  person,  and  the  exe- 
cutor, in  ignorance  of  the  proviso,  granted  a  lease  for 
fourteen  years:  His  lordship  said,  that  the  party  taking 
the  estate  as  executor,  was  like  the  case  of  an  heir 
taking  a  freehold,  and  ought  to  have  notice  of  the  con- 
dition, in  order  to  effect  his  interest  by  way  of  forfeiture 
for  breach  of  the  condition.  But  the  authority  of  this 
case  has  been  doubted.  (/) 

As  to  the  question,  whether  in  case  a  term  for  years 
be  forfeited  by  reason  of  the  executor  or  administrator 
assigning  or  underletting  without  license,  reUef  can  be 
obtained  in  equity;  the  general  rule  is,  that  a  Court  of 
Equity  will  not  afford  any  relief  against  a  forfeiture  occa^- 
sioned  by  assigning  without  license,  (m)  However,  where 
a  lease  contained  a  covenant,  that  if  the  lessees  should 
let  the  premises  for  any  longer  than  three  years,  ex- 
cept to  the  wife  or  children  of  the  lessee,  without 
license  of  the  lessor  and  his  assigns  first  had,  then  the 
said  lease  should  be  void,  and  the  executor  of  the  lessee 
sold  the  lease  for  the  payment  of  the  debts  of  his  tes- 
tator, the  plaintiff,  the  purchaser,  was  relieved  against  the 
forfeiture,  (n) 


Executor  may      A  promissory  note  or  bill  of  exchange  made  payable  to 

of  exchanffe      *^®  deceased  or  his  order,  may  be  indorsed  by  his  executor 

or  administrator,  (o)     And,  generally  speaking,  there  is  no 

(/)  See  the  Touchstone  by  Ather-  (n)  Cox  v.  Brown,  1  Chanc.  Rep. 

ley,  p.  284.  IF  note.  170.  but  qiuere,  whether  there  was 

(m)  Lovat  v.  Lord  Ranelagh,   3  any  forfefture  in  this  case :  see  ante 

Vet.  &  Beam.  24.  White  v,  Warner,  p.  614, 615. 
2  Meriv.  459.     Reynolds  v.  Pitt,  (o)  Rawlinsou  v.  Stone,  3  Wils. 

19  Ves.  14.  1.  S.  C.  2  Stra.  1200. 
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difference  between  an  indorsement  of  a  note  by  the  deceased 
and  one  by  his  personal  representative,  (p) 


An  executor  may  sign  a  bankrupt  certificate :  but  a  per-  Executor  iray 
son  who  has  a  debt  in  his  own  right,  and  another  debt  as  nipt  certifi- 
executor,  cannot  sign  the  certificate  twice  in  two  distinct  ^^' 
rights ;  for  both  are  to  be  considered  as  his  own  particular 
debt,  (y) 

Again,  a  bankrupt  who  is  the  executor  of  his  creditor,can-  Bankrupt  ex- 

ecutor  cflnnot 

not,  without  an  order  of  the  Court,  prove  under  his  own  gign  his  own 
commission,  or  sign  his  own  certificate,  {qq)  In  a  case  where  certificate, 
a  bankrupt  executor  had  proved  under  his  own  commission, 
without  an  order,  and  upon  that  proof  signed  and  carried 
his  certificate.  Lord  Chancellor  Eldon  ordered  the  proof  to 
be  expimged,  and  sent  the  certificate  back  to  the  Commis* 
sioners.  (r) 

The    executor  of  a  bankrupt,    imless    the    commission  ^ 
against    his   testator    has    been  superseded,    cannot   take  bankrupt  can. 
out  a  commission  of  bankrupt  for  a  debt  due  to  his  tes-  !?^™-.*^"^ 

^  a  commission 

tator;  for  such  debt  vested  in  the  assignees,  and  conse-  for  debt  due 

to  tfist&tor 

quently  the  executor  is  not  entitled  at  law  to  be  the  peti- 
tioning creditor,  {s) 


Wherever  a  power  is  given,  if  a  personal  tmst  &nd  confi-  Executors 
dence  be  thereby  reposed  in  the  donee,  to  exercise  his  own  «mnot  exer- 
judgment  and  discretion^  he  cannot  refer  the  power  to  the  of  saiebTat- 
execution  of  another ;   for  delegatus  nan  potest  delegare :  Forney. 
Therefore,  where  a  power  of  sale  is  given  to  executors,  they 
cannor  sell  by  attorney,  {t) 


(  p)  Watkins  v.  Maule,  2  Jac.  &  {r)  Ex  parte  Marshal,  1  Glyn.  & 

Walk.  243.  Jam.  163,  note  (a)  but  see  Toller, 

{q)  Es  parte  De  Sausmarez,   1  452. 

Atkk  86.  Hjrpor^e  Stracey,  1  Rose.  (s)  Ek  parte  Goodwin,  1  Atk. 

66.  100. 

{qq)  Ex  parte  Shaw,  1  Gljrn.  &  (0  Combe's  case,  9  Co.  75,  6. 

Jam.  127.  Sugd.  Powers,  177,  4th  Edit. 

S  S 
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Power  of  eze  By  the  statute  19  Geo.  ii.  c.  27.  s.  4,  re-insurance  on 
surer  to  re-  ships  is  declared  generally  unlawful ;  but  in  case  the  assurer 
*^"'®-  shall  die,  his  executors  or  administrators  may  make  re-as- 

surance to  the  amount  of  the  sum  before  by  hiik  assured, 
provided  it  shall  be  expressed  in  the  poUcy  to  be  a  re-assur- 
ance. The  intention  of  the  le^lature,  in  making  this  ex- 
ception in  favour  of  executors  and  administrators,  seems  to 
have  been  to  provide  a  fund  to  satisfy  the  assured  in  case 
of  a  loss,  without  it's  falling  on  the  estate  of  the  de- 
ceased, (tf) 
Power  of  exe-  In  the  case  of  a  person  insured  against  fire,  the  policy  of 
edtoprocore  insurance  and  interest  therein  shall  continue  to  his  heir, 
iodorsement     executor,  or  administrator  respectively,  to  whom  the  pro- 


of policy. 


perty  insured  shall  belong,  provided,  before  any  new  pay- 
ment be  made,  such  heir,  executor,  or  admmistrator,  shan 
procure  his  right  to  be  indorsed  on  the  policy  at  the  office, 
or  the  premium  be  paid  in  the  name  of  the  heir,  executor, 
or  administrator,  (r) 


Powerofdec^       An  executor  may  in  some  cases  claim  by  election,   as 
cutor.  where  the  testator,  at  the  time  of  his  death,  was  entitled  out 

of  several  chattels  to  take  his  choice  of  one  or  more  to  his 
own  use.  (tr)  If  the  thing,  of  which  the  election  is  given, 
is  to  be  done  unicd  vice,  the  election  ought  to  be  at  the 
time :  (j?)  So  if  nothing  passed  or  vested  in  the  grantee, 
ftc,  before  his  election,  it  ought  to  be  made  in  the  life  of 
the  parties :  (y)  As  if  a  man  gives  to  A.  such  of  his  horses, 
as  A.  and  B.  shall  choose,  die  election  ought  to  be  in  the 
life  of  A.  (z)  But  where  an  interest  vests  immediately  by 
the  grant,  &c.,  election  may  be  made  by  the  heir  or  execu- 
tor, as  well  as  by  the  party  himself,  (a)  As  if  a  fine  be  of 
one  hundred  acres,  and  the  conusee  renders  fifty  to  the 

(«)  See  Park  on  Insurance,  421,  Lit.  145,  a. 

7th  Edition.  (  y)  Ibid. 

(v)  Park  on  Insurance,  6G2,  7th  (jt)  Morris  v.  Levesay,  1  Roll. 

Edition.  Abr.  726,  tit.  Election  (C.)  pi.  6. 

(to)  Toller,  174.  Com.  Dig.  Election  (B.) 

(x)  Com.  Dig,  Election  (B.)  Co.  (a)  Com.  Dig.  Election  (B.) 
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conusor  for  years,  his  executor  may  choose  which  fifty  he 
will  have,  (b)  K  a  man  gives  one  of  his  horses  to  A.  and  B., 
after  the  death  of  A,,  B.  may  choose  which  he  will  take, 
for  an  interest  vested  in  them  immediately  by  the  gift,  (c) 
So  if  the  election  determines  only  the  manner  or  degree  in 
which  the  grantee  shall  have  the  thing,  his  heir  or  executor, 
as  well  as  the  party  himself,  may  make  it ;  for  in  such 
case  the  interest  vests  immediately,  (d)  As  if  a  lease 
be  granted  to  A.  for  ten  or  twenty  years,  as  he  shall  elect, 
the  executor  is  entitled  to  the  election,  (e)  So  if  A. 
makes  a  lease  for  years  to  B.  of  forty  acres,  parcel  of 
sixty,  the  election  may  be  made  by  B.'s  executor.  (/) 
So  if  the  thing,  of  which  election  is  given,  is  annual, 
and  tfi  have  continuance,  the  heir  or  executor  may  make 
the  election,  {g) 

(b)  1  Roll.  Abr.r25,  tit.  Election  (e)  Toller,  174. 

(C.)  pi.  4.  Com.  Dig.  ubi  nipra.  (f)  Jones  v,  Cheraey,  Freeman. 

(c)  1  Roll.  Abr.  725,  tit.  Election        530. 

(C.)  pi.  5.  Com.  Dig.  uhi  supra,  (g)  Com.  Dig.  ubi  supra,    Co. 

(d)  Com.  Dig.   ubi  supra,   Co.        Lit.  145,  a. 
Lit.  145,  a. 
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CHAPTER  THE  SECOND. 


Co-executon* 


OF  THE  POWER  AND  AUTHORITY  OF  ONE  OF  SEVERAL  BXECUa 

TORS  OR  ADMINISTRATORS. 

VyO-EXECUTORS,  however  numerous,  are  regarded  in 
law  as  an  individual  person,  and,  by  consequence,  the  acts 
oJT  any  one  of  them,  in  respect  of  the  administration  of  the 
effects,  are  deemed  to  be  the  acts  of  all;  (a)  for  they  have  all 
a  joint  and  entire  authority  over  the  whole  property.  (6) 
Hence  a  release  of  a  debt  by  one  of  several  executors  is 
valid,  and  shall  bind  the  rest,  (e)  So  a  grant  or  a  surrender 
of  a  term  by  one  executor  shall  be  equally  available,  {d)  So 
the  attornment  of  one  shall  be  the  attornment  of  the  oth^.  {e) 


(a)  Touchst.  484.  3  Bac.  Abr. 
30.  Exors.  (C.)  I.  Wentw*  Off. 
£k.  206.,  l4th  Edition.  Ex 
parte  Bigby,  19  Ves.  462.  "  As 
between  executors/'  says  Lord  Hard- 
wicke,  '*  there  can  be  no  division  of 
their  interest  or  authority,  for  though 
a  man  may  appoint  executors  in 
such  a  manner,  that  their  authority 
may  commence  or  determine  at  dif- 
ferent times,  yet  he  cannot  nominate 
persons  executors,  and  confine  one 
of  them  to  one  branch  of  his  estate, 
and  another  to  another,  for  they  have 
a  joint  authority,  which  extends  to 
the  testator's  whole  estate,  and  can- 
not be  divided  into  distinct  and  se- 
parate powers :  Owen  v.  Owen,  1 
Atk.  495;  but  see  antCy  p.  131. 

(6)  3  Bac.  Abr.  30.  tit.  Executors 
(D.)  1.  Wentw-  Off.  Ex.  213. 14th 
Edn.  1  Roll.  Abr.  924.  Exors.  (O.) 
Com.  Dig.  Administration  (B.  12). 
Owen  V.  Owen,  1  Atk.  495.  Adiffei^ 
ent  principle  prevails  with  respect  to 
joint-tenants;  for,  with  respect  to 
them,  the  rule  of  law  is,  that  every 


act  done  by  one  joint-tenant  for  the 
benefit  of  h'mself  and  his  compa- 
nion shall  bind  the  other,  but  not 
those  acts  which  prejudice  the 
other :  Rud  v.  Tucker,  Cro.  Eiiz. 
803.  Therefore  a  notice  to  quit 
freehold  premises,  signed  by  two 
out  of  three  trustees  and  executors, 
has  been  holden  insufficient,  al- 
though it  was  expressed  to  be  given 
on  behalf  of  them  all,  and  the  third 
subsequently  assented ;  for,  non  con-^ 
Stat,  that  it  was  for  his  benefit : 
Right  V.  Cuthell,  5  East.  491 . 

(c)  Anon.  Dyer.  23,  b,  in  mar" 
gine,  Jacomb  v,  Harwood,  2  Ves. 
Sen.  267. 

{d)  Dyer.  23,  h,  in  margine,  Simp- 
son V.  Gutteridge,  1  Madd.  616. 

(e)  Ibid,  So  if  one  executor  gets 
possession  of  the  goods,  and  pays 
debts  with  his  own  money  as  far  as 
the  amount  of  them,  this  is  a  con- 
version of  the  goods  of  the  testator 
to  his  own  use,  and  justifiable  by 
this  executor  against  his  co-execu- 
tor. Dyer.  23,  b.  in  margine. 


Ch.  II.] 


(y  Cthexecutars. 
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And  the  sale  or  gift  of  one  of  several  executors,  of  the 
goods  and  chattels  of  the  deceased,  is  the  sale  and  gift 
of  them  all.  (/)    Again,  it  is  said,  in  the  marginal  notes 
of  Lord  Chief  Justice  Treby  to  Dyer,  {g)  that  if  one  of 
several  executors   confess  the  action,  judgment  shall  be 
given  against  all:  (A)    But  in  a  case  decided,  Mich.  T«  3 
Geo.  I.,  (hh)  there  were  three  executors,  one  of  whom  gave 
a  warrant  of  attorney  to  confess  a  judgment  against  himself 
and  his  co-executors,  pursuant  to  which  a  judgment  was 
entered  against  all  the  executors  de  bonis  testaioris  for  the 
debt,  and  against  the  executor  who  gave  the  warrant,  de 
bonis  propriis  for  the  costs  ;    Upon  motion  to  set  this  aside, 
it  was  held  to  be  ill :  for  executors  may  plead   different 
pleas,  (t)  and  that  which  is  most  for  the  testator's  ad- 
vantage shall  be  received.  (/)    Further,  it  has  been  held 
that  if  one  of  two  executors  appointed  by  the  obligee  de- 
livers a  bond  to  a  stranger  in  satisfaction  of  a  debt  due 
from  himself  and  dies,  although  the  debt,   as  a  chose  in 
action,   could  not  pass  by  the    assignment,  yet    by  this 
deUvery  the   party  has  such  an  interest  in  the    instru- 
ment, that   he  may  justify   the  detention  of  it  as  against 
the  surviving  executor.  (£) 

In  a  modem  case(£it)  where  one  of  several  executors 
assigned  to  a  creditor  of  the  testator  a  debt  due  to  the 
testator's  estate,  it  was  holden  by  Sir  W.  Grrant,  that  such 
an  assignment  was  not  available  against  the  dissent  of  the 
other  executors :  His  Honour  observed,  that  if  the  single 
executor  had  parted  with  any  portion  of  the  property  to  the 


(/)  Toachst.  484.  KeUock  v. 
NicboUoD,  Cro.  Eliz.  478,496.  Dyer. 
23,  b.  m  morgine,  Murrell  v.  Cox, 
2  Vem.  570. 

ig)  P.  23,  b. 

(h)  See  also  the  judgment  of  Sir 
John  Leach,  V.  C,  in  Simpson  v 
Gutteridge,  1  Madd.616:  and  Lepard 
V.  Vmion,  2  v.  fc  B.  54. 

(M)  Elwell  V.  Quash,  Stnu  20. 

(t)  See  infra, 

(j)  See  Baldwin  v.  Church,  10 
Mod.  323. 


{k)  Kelsock  v,  Nicholson,  Cro. 
Eliz.  478,  496.  S.  C.  Moor.  422. 
Dyer.  23,  b.  m  margine.  If  there  be 
any  fraud  between  the  executor  and 
the  creditor,  and  there  be  not  assets 
besides  to  pay  all  the  debts  and  leg^j 
cies,  there,  perhaps,  the  other  execu- 
tor may  have  remedy  in  equity 
against  his  co-executor  and  the  cre- 
ditor: Touch.  484.  Seean/f,p.611, 
612. 

(kk)  Lepard  v.  Vemon,  2  V.  &  B. 
51. 
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Co-adminift- 
trators. 


particular  creditor,  who  by  such  an  assignment  had  obtained 
a  legal  advantage/ it  could  not,  perhaps,  be  taken  froni  him ; 
but  in  the  present  case  there  Was  merely  an  assignment  oi^  & 
chose  in  action,  of  which  no  use  could  be  made  without  the 
assistance  of  a  court  of  equity ;  and  that  a  court  of  equity 
would  not  interfere  to  give  a  particular  creditor  an  advan- 
tage against  the  other  executors  and  the  general  creditors. 

An  assent  te  » legacy  by  one -of  several  executors  is  suffi- 
cient,  {t)  So,  also,  if  one  of  several  executors  be  a  legatee, 
his  single  assent  to  his  own  legacy  will  vest  the  complete 
title  in  himself,  (m)  Again,  if  the  subject  be  entire,  and  be 
given  to  all  the  executors,  the  assent  of  one  of  them  to  his 
own  proportion  will  be  sufficient,  in) 

If  one  executor  sign  the  certificate  of  a  bankrupt,  his  co» 
executor  will  be  bound,  (o) 

-  A  distinction  was  taken  by  Lord  Hardwicke  in  Hudson  v. 
Hudson^  (jp)  between  the  power  of  one  of  several  adminis- 
trators, and  of  one  of  several  executors,  with  reference  to 
the  latter  arising  wholly  from  the  testator,  and  the  former 
wholly  firom  the  Ordinary:  And  his  Lordship  laid  down,  on 
the  authority  of  Lord  Bacon,  {q)  that  as  an  administration 
was  in  the  nature  of  an  office,  so  if  granted  to  several,  they 
mtist  join  in  executing  the  acts  of  their  office ;  and,  there- 
fo]fe,  the  release  of  one  would  not  bind  the  others,  as  in  the 
case  of  co-executors.  But  in  the  subsequent  case  of  Wil- 
land  V.  Fenn^  (r)  it  was  held,  in  the  King's  Bench,  after  three 
arguments,  that  one  of  several  administrators  stands  on  the 
same  ground  and  foundation  with  one  of  several  executors. 
And  this  decision  was  recognised  by  Sir  John  Strange, 
M*  R.,  in  Jacomb  v.  Harwood,  {s). 


{t)  Godolph.  Pt.  2,  c.  30,  s.  8, 
p.  245.  Wentw.  Off.  Ex.  413,  14th 
Edition.  Com.  Dig.  Administration. 
(C.8) 

(m)  1  Roll.  Abr.  618,  tit.  Devise 
(B.)  pi.  2. 

(n)  Pannel  v.  Fen,  1  Roll.  Abr. 
618,  Devise  (B.)  pi.  3.  1  Rop.  Leg. 
734,  3rd  Edition. 

(o)  Powell ».  Evans,  5  Ves.  844. 
Eden.  B.  L.  397,  2ud  Edition. 


(p)  1  AUc.  460. 

(q)  Elements,  vol.  iv.  p.  83. 

(r)  Cited  by  Sir  John  Strange, 
M.  R.,  in  2  Ves.  Sen.  267.  See  a 
MS.  report  of  the  case  in  Selw. 
N.  P.  767,  note  8,  6th  Edition. 

(s)  2  Ves.  Sen.  267,  268.  Set 
also  Touchst.  485,  486.  However 
Sir  John  NichoU  seems,  on  more 
than  one  occasion,  to  have  adverted 
to  the  distinction  as  still  existing : 
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The  power  of  an  executor  b  not  determined  by  the  death  Sunrivor  of 
of  his  Co-executor,  but  survives  to  him.  (t)    And  so,  Kke-  JJis  or  ^T^ 
wise,  if  administration  has  been  granted  to  two,  and  one  ministntors. 
dies,  the  other  will  be  sole  administrator,  and  all  the  power 
of  the  office  will  survive  to  him.  (») 


The  ordinary  functions  incident  to  the  office  of  executor  Exercise  of 
may  be  exercised  by  one  of  several  appointed  executors^  al-  ^  leveS^S- 
though  the  others  renounce :  Yet,  at  Common  Law,  where  a  ecuton  to  sell 
pow^r  was  given  by  will  to  executors  to  sell  land,  and  one 
of  them  refused  the  trust,  it  was  clear  that  the  others  cpuld 
not  selL  (r)  But  the  statute  21  Hep.  viii.  c.  4,  provides,  when  one  of 
that  where  lands  are  willed  to  be  sold  by  executors,  and  q<^^: 
part  of  them  refuse  to  be  executors,  and.  to  accept  thfs  ad-* 
ministration  of  the  will,  all  sales  by  the  executors  shall  be 
as  vahd  as  if  all  the  executors  had  joined.  The  terms  of 
the  statute  are,  that  where  part  of  tbe  es^ecutors  named  in  a 
will,  declaring  lands,  tenements,  or  hereditaments  to  be  sold 
by  executors  *'  do  refuse  to  take  upon  him  or  them  the  ad* 
ministration  and  charge  of  the  same  testament  and  last  will 
wherein  they  be  so  named  to  be  executors,  and  the  residue 
of  the  same  executors  do  accept  and  take  upon  them  the 
cure  and  charge  of  the  same  testament  and  last  will,  that 
then  aU  bargains  and  sales  of  such  lands,  tenements  or  other 
hereditaments  so  willed,  to  be  sold  by  the  executors  of  any 
such  testator,  as  well  heretofore  made,  as  hereafter  to  be 
made  by  him  or  them  only,  of  the  said  executors,  that  so 
doth  accept,  or  that  heretofore  hath  accepted  and  taken 
upon  him  or  them  any  such  cure  or  charge  of  administration 
of  any  such  will  or  testament,  shall  be  as  good  and  as  effec- 
tual in  the  law  as  if  all  the  residue  of  the  same  executors 
named  in  the  said  testament,  so  refusing  the  administration 
of  the  same  testament,  had  joined  with  him  or  them  in  the 
making  of  the  bargain  and  sale  of  such  lands,  tenements 
or  other  hereditaments  so  willed  by  the  executors  of  any 

See  Warwick  v.  Greville,  1  Phillim.  S.  C.  1  Ves.  Sen.  9. 

136.    Stanley  V.  Bemes,    1  Hagg.  (u)  Hudson  v.HudsooyCas.  Temp. 

333.  Talb.  137.  Ante,  p.  293. 

(0  Flanden  v.  Claike,  3  Atk.  509.  (v)  Co.  Lit.  1 13,  a. 
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such  testator  which  heretofore  hath  made  or  declared,  or 
that  hereafter  shall  make  or  declare  of  any  such  will  of 
any  such  lands,  tenements  or  other  hereditaments,  after  his 
decease,  to  be  sold  by  his  executors."  Upon  this  statute, 
Lord  Coke  observes,  {w)  that  although  the  letter  of  it  ex- 
tend only  to  cases  where  executors  have  a  power  to  sell, 
yet  being  a  beneficial  law,  it  is  by  construction  extended 
to  cases  where  lands  are  devised  to  executors  to  be 
sold,  {x) 

In  the  case  of  Denne  v.  Judge,  (y)  a  testator  devised  land 
to  five  trustees  to  sell,  and  apply  the  money  to  certain  uses, 
and  afterwards  made  the  same  persons  executors ;  the  ques- 
tion was,  whether  the  land  passed  under  deeds  of  lease  and 
release,  purporting  to  have  been  executed  by  all  the  five 
trustees,  but  in  fact  executed  by  three  of  them  only ;  and 
it  was  urged,  that  the  case  was  within  the  above  statute  of 
SI  Hen.  VIII.  c.  4 :  But  Lord  Ellenborough  said,  that  the  sta- 
tute was  passed  to  remedy  the  inconvenience  where  some 
of  the  executors  refuse  to  act ;  but  in  the  present  case  there 
was  no  such  refiisal :  Besides,  the  estate  was  not  devised  to 
them  as  executors,  to  be  sold,  but  as  devisees,  though  they 
were  also  appointed  executors ;  They  had  nothing  to  do 
with  the  lands  as  executors.  («) 

If,  however,  the  ftmd,  when  raised,  had  been  distri- 
butable by  them  in  that  character,  it  would  have  been 
otherwise,  as  far  as  respects  the  latter  objection  to  the 
application  of  the  statute.  Thus  in  Bonifaut  v.  Green- 
field, (a)  where  the  testator  devised  land  to  four  persons 
and  their  heirs  to  sell,  and  apply  the  money  to  the  perform- 
ance of  the  will,  and  in  the  conclusion  of  the  will,  he  ap- 
pointed the  four  his  executors,  it  was  held,  that,  on  the 
reftisal  of  one  of  them  to  act,  a  sale  by  the  other  three  was 
good. 

It  is  said  by  Lord  Coke,  (6)  that  although  one  executor 

(f»)  Co.  Lit.  113,  a.  joint-tenancy,  and  conveyed  three 

(jr)  See  ante,  p.  41 3.  fifUis  of  the  estate,  to  be  held  in  com. 

(y)  1 1  East.  288.  mon  with  the  two  remaining  parts. 

(z)  But  taking  the  conveyance  to  be  (a)  Cro.  Eliz.  80. 

by  the  three  trustees  only,  it  severed  the  (6)  Co.  lit.  1 13,  a. 
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reAises^  the  others  cannot  sell  to  him,  because  he  is  party 
and  privy  to  the  will,  and  remains  executor  still.  But  that  po- 
sition must  now  be  considered  as  overruled  by  the  late  deci- 
sion of  the  Court  of  Common  Pleas,  in  Mackintosh  v.  Bar^ 
ber :  (e)  In  which  case  it  was  further  decided,  that  execu- 
tors to  whom  a  power  is  given  to  dell,  may,  at  law,  sell  to 
a  trustee  for  themselves,  or  may  sell  to  one  of  themselves  ; 
and  an  appointment  accordingly  cannot  be  impeached  at 
law.  Whether  such  an  appointment  can  be  supported  in 
equity,  must  depend  upon  the  circumstances  under  which 
the  sale  was  made,  (d) 
Again,  it  has  appeared  that  if  one  of  two  executors  dies,  exercise  of 

the  office  survives  to  his  co-executor,  (c)     But  it  is  neces-  Pp^e^^y**^* 

^  '  viTing  cxectt* 

sary  further  to  inquire,  whether,  if  a  power  is  given  to  se-  ton : 
veral  executors,  and  one  of  them  dies,  the  power  can  be  ex- 
ercised by  the  survivors  or  survivor.  It  is  regularly  true  at 
Common  Law,  that  a  naked  authority  given  to  several  can- 
not survive.  (/)  Therefore,  if  a  man  devise  his  lands  to  A. 
for  Ufe,  and  that  after  his  decease  the  estate  shall  be  sold 
by  the  executors,  naming  them,  as  by  B.  and  C.  his  execu- 
tors, or  by  B.  and  C.  who  are  not  named  executors,  in  that 
case,  if  one  of  them  die  during  the  life  of  A.  the  other 
cannot  sell,  because  the  words  of  the  testator  would  not 
be  satisfied,  (g)  But  where  this  can  be  effected,  a  Court 
of  Law  will  relax  the  rule.  Therefore  if  three  or  more  ex- 
ecutors are  appointed,  and  the  devise  is,  that  the  estate 
shall  be  sold  by  the  executors  generally,  there  the  survi- 
vors may  sell,  because  the  plural  number  of  executors  re- 
mains. (A) 

Aficain,  although  the  authorities  are  conflicting,  ( t)  there  ^y  ^  **"K^ 
are  not  wantmg  cases  to  support  the  validity  of  the  exer- 
cise of  a  power  given  to  executors  by  a  single  survivor,  (j) 

(c)  1  Bingh.  50.  S.  C.  7  Moore,  (A)  Co.   Lit.   113,  a.     Sugden. 

315.  Pow.  166,  4th  Edit. 

((£)  Siigd.  Powers.  165,  4tk  Edit  (t)  See  a  case  in  Dyer,  219,  pi.   , 

(e)  Anie,  p.  622.  in  margine.  Lock  v.  Loggio,  1  And. 

(/)  Sugden  Pow.  165, 4th  Edit.  145. 

(g)  Co.  Lit.  11 3,  a.  Sugden.  Pow.  (j)  Houel  v.  Barnes,  Cro.  Car. 

165.  4th  Edn.  382.  S.  C.  nom.    Barnes*  case,  W. 
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equitable  re- 
Uefl 


Mr.  Hargrave  in  a  note  to  Co.  Lit.  {k)  strongly  contends 
that  where  a  power  is  given  to  executors^  or  to  persons  no- 
minated in  that  character^  the  survivor  may  sell,  as  the 
power  is  given  to  them  ratione  officii ;  and  as  the  office  sur- 
viveSy  by  parity  of  reason  the  authority  should  also  survive. 
And  the  author  of  the  ''  Treatise  on  Powers"  (/)  observes, 
that  the  liberality  of  modem  times  will  probably  induce  the 
Courts  to  hold)  that  in  every  case  where  the  power  is  given 
to  executors,  as  the  office  survives,  so  may  the  power.  The 
same  distinguished  writer  proceeds  to  state  as  the  result 
of  the  cases,  that  where  the  authority  is  given  to  "  exe- 
cutors", and  the  will  does  not  expressly  point  to  a  joint  ex- 
ercise of  it,  even  a  single  surviving  executor  may  execute  it : 
But  where  the  authority  is  given  to  them  nominatim,  though 
in  the  character  of  executors,  yet  it  is  at  least  doubtful 
whether  it  will  survive.  (U) 

However,  m  cases  where  the  power  is  extinguished,  it  is 
well  established  that  equity  will  interpose  to  prevent  the 
consequences,  (m)  ''  This,"  says  Mr.  Hargrave,  **  has  long 
been  the  practice  of  our  Courts  of  Equity;  these  rightly 
deeming  the  purposes  for  which  the  testator  directs  the 
money  arising  from  the  sale  to  be  applied,  to  be  the  sub- 
stantial part  of  the  devise,  and  the  persons  named  to  exe- 
cute the  power  of  selling  to  be  mere  trustees ;  which  brings 
the '  case  within  the  general  rule  of  equity,  that  a  trust 
shall  never  fail  of  execution  for  want  of  a  trustee,  and  that 
if  one  is  wanting,  the  Court  shall  execute  the  office.     The 


Jones,  352.  pi.  3.  Anon,  2  Leon.  220. 
pi.  276.  Milward  v.  Moore,  Sav.  72  : 
&  see  Anon.  Dyer,  371,  b,  pi.  3. 
Sugd.  Pow.  167,  4th  Edit. 

{k)  113,  a. 

(0  Sugd.  Pow.  167,  4th  Edit. 

.{U)  In  the  case  of  Townsend  v. 
Wilson,  1  B.  8&  Aid.  608.  where  a 
power  of  sale  was  reserved  by  a  set- 
tlement to  three  trustees,  and  their 
hdrs,  and  there  was  a  power  to 
appoint  new  trustees,  it  was  held 
by  the  Court  of  Ring's  Bench  that 


two  surviying  tnistees  could  noi 
execute  the  power,  although  the 
money  was  directed  to  be  paid  to 
the  trustees,  or  the  survivor  or  sur- 
vivors of  them,  or  the  executors 
administrators  or  assigns  of  such 
survivor.  This  decision  was  disap- 
proved by  Lord  Eldon  in  Hall  v. 
Dewes,  Jacob.  189:  but  acted  upon 
"by  the  Vice-Chancellor  in  Bradford 
Belfield,  2  Sim.  271. 

(iff)  Sugd.   Pow.  168,   396,  4th 
Edit. 
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relief  is  administered  by  considering  the  land,  in  whatever 
person  vested,  as  bound  by  the  trust,  and  compelling  the 
heir,  or  other  person  having  the  legal  estate,  to  perform  it.'* 


If  there  are  several  executors  appointed  by  the  will,  they 
must  all  join  in  bringing  actions;  (n)  even  though  some  be  Executora 
infants,  (o)  or  have  not  proved  the  will,  ( jo)  or  have  refused  be-  j^  bringing" 
fore  the  ordinary,  (q)  But  if  one  of  several  executors  should  actions. 
sue  alone,  the  defendant  can  only  take  advantage  of  it  by 
pleading  in  abatement,  after  oyer  of  the  probate,  that  the 
other  executor  mentioned  therein  is  alive  not  named,  (r)    If 
the  defendant  pleads   the  general  issue,  he  is  too  late; 
he  cannot  then  come  at  the  fact  of  there  being  another  exe- 

4 

cutor.  (s) 

Generally  spealcing,  it  is  clear  that  one  executor  cannot 
sue  or  be  sued  by  his  co-executor :  (t)  neither,  after  the  When  one 
death  of  one  of  several  executors,  can  his  executor  be  sued  "l^^o^^ 
by  the  surviving  co-executors  for  a  debt  due  to  their  testa- 
tor, (u)  Nevertheless,  if  a  debtor  makes  his  creditor  and 
another  his  executors,  and  the  creditor  neither  proves  the 
will,  nor  acts  as  executor,  he  may  bring  an  action  against 
the  other  executor :  (r)  nor  is  it  necessary,  to  enable  him  so 
to  do,  that  he  should  renounce  before  the  ordinary,  (to) 

In  Ex  parte  Shakeshaft,  (x)  where  a  bankrupt  and  an- 
other were  executors  of  a  creditor  of  the  bankrupt.  Lord  ^°  wecutor 

*^  '  .    may  prove 

Tburlow  permitted  the   solvent  executor  to   prove  under  under  co-ex- 
the  commission,  pending  a  suit  in  the  Ecclesiastical  Court  ^p^^ 
as  to  the  executorship,  the  dividends  to  be  paid  into  the 
bank. 

(«)  Bro.  Exors.  88.  (r)  1  Saund.  291  i.  note  to  Cabell 

(o)  Smith  p.  Smith,  Yelv.  130.  v.  Vaugban. 

(p)  Brookes  v.  Stroud,  1  Salk.  3.  (s)  Wd. 

(y)  Ueosloe's  case,  9  Co.  37a.  The  (0  Wentw.  Off.  Ex.  75. 1 4th  Edn. 
rale  is  difierent  in  equity:  See  Da-    AntCf  p.  592. 

Yies  V.  Williams,   1  Sim.  8.  where  (tt)Wentw.Off.  £i.75.14th  Edn. 

Sir  J.  Leach,  V.  C,  is   reported  to  •  (r)   Dorchester    v.    Webb,    W. 

hare  said,  that  if  one  executor  has  Jones,  345. 

alone  prored,  he  may  vat  in  eqcuty,  (w)  Rawlinson  v.  Shaw,  3  T.  U. 

Of  well  at  Imo,  without  naming  the  557. 

others  as  parties.  (r)  3  Bro.  C.  C.  198. 
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CHAPTER  THE  THIRD. 


Executor  of 
executor : 


when  he  can 
execute  a 
power. 


OF  THE  POWER  AND  AUTHORITY  OP  AN  EXECUTOR  OF  AN 

executor: — OF  an  administrator  de  bonis  non:  and 
OF  A  limited  administrator. 

As  to  the  power  and  authority  of  the  executor  of  an  ex- 
ecutor :  In  all  cases^  except  of  special  trust  and  authority 
without  the  office  of  executorship,  the  executor  of  an  exe- 
cutor,  how  far  soever  in  degree  remote,  stands,  as  to  the 
points  both  of  being,  having,  and  doing,  in  the  same  state 
and  plight  as  the  first  and  immediate  executor,  (a) 

**  But  where,  by  a  will,"  says  the  author  of  the  Office  of 
an  Executor,  (i)  **  a  special  trust  is  recommended  to  an  ex- 
ecutor, as  to  sell  land,  this  not  performed  in  his  lifetime  shall 
not  be  performable  by  his  executor :  contrariwise  of  an  inte- 
rest, as  to  take  the  profits  of  lands  for  certain  years  towards 
payment  of  debts  and  legacies.'*  (c)  In  the  case  of  Cole  v. 
Wade  J  {d)  the  testator  bequeathed  the  residue  of  his  real 
and  personal  estate  unto  such  of  the  relations  and  kindred 
of  the  testator,  in  such  maimer,  &c.  as  his  executors  should 
think  proper,  leaving  it  to  the  discretion  of  them,  and  the 
heirs,  executors  and  administrators  of  the  survivor  of  them ; 
the  trustees  died,  the  survivor  having  devised  all  the  trust- 
estates  to  A.  and  B.,  and  made  them  executors,  as  to  the 
personal  part  of  the  property;  and  it  was  contended,  that  they 
might  execute  the  power :  The  Master  of  the  Rolls  decided 
the  contrary :  he  said,  that  wherever  a  power  is  of  a  kind 
that  indicates  a  personal  confidence,  it  must  prima  facie  be 


(fl)  Wentw.  Off.  Ex.  c.  20,  p.  462, 
14th  Edit. 
(6)  C.  20,  p.  462.  14th  Edn. 
(c)  See  also  as  to  this  distinction 


between  an  interest  and  an  authority 
only,  Stile  v.Tomson,  Dyer,  210,  a. 
(lO  16  Ves.  27. 
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understood  to  be  confined  to  the  individual  to  whom  it  is 
givenj  and  will  not,  except  by  express  words,  pass  to  others^ 
to  whom,  by  legal  transmissidn,  the  same  character  may 
happen  to  belong:  The  power  was  not  appendant  to  the 
estate  ;  by  itself  it  was  incapable  of  alienation ;  and  it  was 
only  *quaH  persona  designate  that  it  could  go  to  the  heir : 
The  devisees  did  not  answer  that  description :  The  power^ 
therefore,  was  not  vested  in  them,  (e) 

With  respect,  however,  to  a  power  to  sell  land,  Mr.  Har* 
grave,  in  a  note  to  Coke  upon  Littleton,  (f)  cites  some  au- 
thorities {g)  to  show  that  such  a  power  given  to  executors 
shall  pass  to  their  executors  or  administrators.  Again,  it 
it  has  appeared  in  a  former  part  of  this  treatise,  that  a  power 
in  a  will  to  sell  or  mortgage,  without  naming  a  donee,  will, 
unless  a  contrary  intention  appear,  vest  in  the  executor,  if 
the  fiind  is  to  be  distributable  by  him :  (A)  And  it  seems,  that 
in  such  case,  the  executor  of  the  executor  may  sell,  the  in- 
tent being,  that  the  power  shall  be  executed  by  him  to 
whose  hands  the  money  is  to  come,  (t ) 

Where  a  power  is  annexed  to  an  interest  in  the  donee,  and 
is  originaDy  authorized  to  be  executed  by  the  donee  of  the 
power  and  his  assigns^  the  power  will  pass  with  the  interest 
to  any  person  who  comes  to  the  estate  under  him,  although 
there  be  twenty  mesne  assignments ;  and  whether  the  claim- 
ant is  an  assignee  in  fact,  or  an  assignee  in  law,  as  an  heir  or 
executor,  {j)  In  a  case  where,  upon  a  fine,  the  use  of  lands 
was  limited  to  A.  for  eighty  years,  with  a  power  to  A.  and 
his  assigns  to  make  leases  for  lives  ;  and  A.  assigned  over  to 
B.,  who  died,  and^made  C.  his  executor,  and  then  the  exe- 
cutor assigned  over  to  D. ;  it  was  holden,  that  D.  might  well 
exercise  the  power.  (Jc)  , 


(e)  Sugd.  Pow.  179,  4th  Edit.  1  Pow.  Dev.  243,  Jannan's  Edit. 

(/)  113,  fl.  (j)  Sugd.  Pow.  178,  4th  Edit. 

(g)  Kelw.  44,  2  Brownl.  194.  (k)  Howe  t;.  Whitebank,  Free- 

(A)  Jnie,ip.  413.   See  also  Tylden  man,  476.    S.C.I  Ventr.338,  339. 

V.  Hyde,  2  Sim.  and  Stu.238.  T.  Jones,  110.    2  Show.  57. 
(t)  Sugd.  Pow.   171,  4th  Edit. 


630 


OJ  the  Power  of  an  Executor.  [Pt  iii.  Bk.  i. 


Power  of  ad- 
minutrator(2e 


With  regard  to  the  power  and  authority  of  an  adminis- 
trator de  bonis  non :  By  the  grant  of  that  species  of  admi- 
nistration,  the  administrator  becomes  the  t>nly  personal 
representative  of  the  original  deceased :  and,  with  respect 
to  the  estate  left  unadministered  by  the  former  executor 
or  administrator,  he  has  the  same  power  and  authority  as 
the  original  representative :  for  he  succeeds  to  all  the  legal 
rights  which  belonged  to  the  former  executor  or  administra- 
tor in  his  representative,  character,  (/) 


Power  of  li- 
mited and 
special  admi- 
mstiator. 


With  regard  to  the  power  and  authority  of  limited  and 
special  administrators^  it  is  difficult  to  lay  down  any  general 
proposition :  and  little  more  can  be  done  than  to  refer  to  the 
authorities  upon  the  subject  which  have  already  been  ad- 
duced, in  treating  of  the  constitution  of  these  several  kinds 
of  administration,  with  respect  to  the  power  of  an  adminis- 
trator durante  ndnore  tetatei  (m)  of  an  administrator  pendente 
lite,  (n)  and  of  an  administrator  limited  to  substantiate 
proceedings  in  equity*  (o) 

It  is  enacted  by  statute  38  Greo.  iii.  c.  87,  s.  7,  that  the 
person  to  whom  administration  durante  absentid  (p)  shall  be 
granted  under  the  the.  provisions  of  the  act,  shall  have  the 
same  powers  vested  in  him  as  an  administrator  hath  by 
virtue  of  an  administration  granted  to  him  durante  minore 
miate  of  the  next  of  kin. 


Power  of 
committee  of 
lunatic  ezecu- 
tor  to  transfer 
stock. 


it  is  enacted  by  statute  1  Wm.  iv.  c.  60,  s.  4,  ^'  That 
where  any  stock  shall  be  standing  in  the  name  of  any  person 
who  shall  be  lunatic,  as  a  trustee  or  executor,  alone  or 
jointly  with  any  other  person,  or  shall  continue  to  be  stand- 
ing in  the  name  of  a  deceased  person  whose  executor  shall 
be  lunatic,  or  shall  be  otherwise  vested  in  or  tran^&rrable  by 


(/)*Catherwood  v.  Chaboud,  1 
B; &C  154,  by  Bajrley,  J.  See  Ante, 
p.  594,  595,  596. 

(m)  Anitf  p.  305. 


(n)  Antty  p.  312. 
(o)  Ante^  p.  328. 
(p)  See  antey  p.  315« 
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any  person  who  shall  be  lunatic^  for  the  benefit  of  some  other 
person,  it  shall  be  lawfiil  for  the  Lord  Chancellor,  entrusted  as 
aforesaid,  to  direct  the  committee  of  the  estate  of  any  such 
lunatic  to  transfer  or  join  in  transferring  such  stock  to  or  into 
the  name  of  such  person  and  in  such  manner  as  the  said  Lord 
Chancellor  shall  think  proper ;  and  also  to  order  such  person 
appointed  as  aforesaid  to  receive  and  pay  over,  or  join  in  re- 
ceiving and  paying  over  the  dividends  of  such  stock  in  such 
manner  as  the  said  Lord  Chancellor  shall  direct,  and  every 
such  transfer,  receipt,  and  payment  shall  be  as  effectual  as  if 
the  person  being  lunatic  had  been  of  sane  mind,  memory 
and  understanding,  and  had  transferred,  received  and  paid, 
or  joined  in  trdnsferring,  receiving  and  paying  such  stock  or 
dividends/' 
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CHAPTER  THE  THIRD. 

OF  THE  POWER  OF  A  FEME   COVERT   EXECUTRIX  OR 

ADMINISTRATRIX. 


T) 


HIS  subject  may  be  considered  in  two  divisions :  Ist,  As 

to  the  power  of  a  wife^  who  is  appointed  executrix  or  admi-> 

nistratrix:    ^dly.  As  to  the  power  of  a  husband  when  his 

wife  b  invested  with  that  character. 

1.  Power  of  a       1.  As  to  the  power  of  ^feme  covert  executrix  or  adnunis- 

executrix.        tratrix.    It  has  appeared^  in  a  former  part  of  this  treatise, 

that  a  wife  cannot,  by  our  law,  take  upon  her  the  office  of 
executrix  or  administratrix  without  the  consent  of  her  hus- 
band :  (a)  And  it  is  now  further  established,  in  contradiction 
to  some  earlier  authorities,  (6)  that  since  the  husband  is  an- 
swerable for  the  wife's  acts,  she  is  not  capable,  when  she 
has,  by  his  permission,  assumed  the  office  of  executrix  or 
administratrix,  of  doing  any  act  of  administration  to  the  de- 
ceased, which  may  be  to  the  prejudice  of  her  husband,  with*' 
out  his  concurrence,  (c)  Thus,  in  Russel's  case,  {d^  it  was 
resolved,  that  a  release  by  a  feme  covert  executrix  is  not 
good.  So  in  Cookes  v.  Bellamy^  (e)  the  court  held,  that 
though  anciently  it  had  been  a  point  whether  a  feme  covert 
might  not  assent  to  a  legacy,  yet  since  RusseFs  case,  they 
thought  it  settled  that  she  cannot  assent,  ^nd  they  were  of 
the  same  opinion.  (/)  So  the  gifts  and  grants  of  a  feme 
covert  executrix  or  administratrix  are  void ;  (g)  for  she  can- 

(a)  Jn/e.  p.  117,  267.  Edit.    Wankford    v.  Wankford,  1 

(6)  Bro.  Exon.  pi.    178,   ciUog  Salk.  306,  by  Holt,  C.  J. 

16  H.  VII.   5,  6.     Ibid,    pi.  150.  (d)  5  Co.  27,  b. 

Ibid.  pi.  113.     Ibid.  pi.  101.     Bro.  (c)  1  Sid.  188. 

Coverture,  pi.  52,  citing  18  E.  iv.  (/)  See  also  Fenner  v.  Dives,  1 

10.  Relw.  122,  pi.  24.  AnoD.  1  And.  Sid.  31 . 

117,  pi.  164.  (g)  Wentw.  Off.  Ex.  381,  14th 

(c)  Wentw.  Off.   Ex.  380,  14th  Edit.   Jenkins  t7.  Plume,  6  Mod.  93. 
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not,  without  her  husband,  dispose  of  any  of  the  goods  of  the 
deceased,  (h) 

In  the  Spiritual  Court,  the  husband  need  not  be  joined 
with  the  wife  as  a  party  to  a  suit :  and  it  was  formerly  con- 
tended, that,  even  in  the  courts  of  common  law,  a  feme  co- 
vert executrix  might  sue  without  her  husband ;  (t)  but  the 
rule  is  now  clearly  established  there,  that  a  feme  covert 
cannot  in  any  case  sue  alone,  with  certain  known  specific 
exceptions,  which  do  not  include  the  case  of  a  feme  covert 
executrix  or  administratrix,  {j) 

In  a  late  case  in  the  Prerogative  Court,  {k)  a  married  wo- 
°^^^'  P'f^  ^  A  testamentary  cause,  was  permitted  to  appoint 
a  proctor,  in  the  absence  of  her  husband,  on  ^ving  security 
for  costs  to  the  other  party :  The  application  was  founded  on 
an  affidavit,  that  the  husband  had  left  this  country  for  the 
Cape  of  Good  Hope  eleven  years  before,  since  which  time 
the  wife  had  received  no  ftmds  from  him  ;  that  he  was  be- 
lieved to  have  taken  up  his  permanent  residence  at  the 
Cape ;  and  that  he  had  refused  to  execute  the  necessary  do- 
cuments for  enabling  her  to  proceed  in  the  cause. 
J^.  As  to  power  of  the  husband  of  an  executrix  or  admi-  ^'  ^^®F  "C 

.  ...      the  Baron  of 

mstratrix:   Since   the  husband  is  entitled  to  administer  in  Femeexecu- 

his  wife's  right  for  his  own  safety,  it  follows,  that,  incident  to  ^*' 
this  marital  privilege,  he  has  the  power  of  disposition  over 
the  personal  estate  vested  in  his  wife  as  executrix  or  admi- 
nistratrix. (2)  Thus,  in  Arnold  v.  Bidgwoodf{m)  the  hus- 
band being  possessed  of  a  lease  of  tithes,  in  right  of  his 
wife  as  executrix,  granted  all  his  right,  title^  and  interest  in 
them,  and  it  was  determined  that  they  passed  to  the  grantee. 
So  in  Thrustoui  v.  Coppin,  (n)  the  residue  of  a  term  of  years 
being  vested  in  the  wife  as  administratrix,  her  husband  re- 
leased  it  to  the  plaintiff,  and  the  release  was  held  to  be 
good.     Upon  the  same  principle  the  husband  may  release 


(A)  Com.  Dig.  Admon.  (D).  {k)  Suter  v.  Christie,  2  Add.  150. 

(t)  Wentw.  Off.   Ex.   381,14th  (/)  Jenk.  Cent.  2,  case  79. 

Edit.  (m)  Cro.  Jac.  318. 

(J)  Mawhall  v.  Rutton,  8  T.  R.  (n)  2  W.  Bl.  801.    S.  G.  3  WiU. 

M5.    BoggeCt  V.  Frier,  1 1  East.  303.  277. 
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debts  owing  to  the  estate  of  the  testator  or  intestate,  (o)  or 
may  make  valid  grants  or  gifts  of  any  part  of  the  personal 
property  of  the  deceased,  {p)  So  if  a  feme  executrix  takes 
baron,  and  the  baron  puts  himself  in  arbitrement  for  a  debt 
of  the  testator,  and  an  award  is  made,  and  the  baron  dies,  the 
feme  shall  be  barred,  {q)  So  where  a  stranger  laid  claim  to  a 
term  the  wife  had  as  executrix  to  her  husband,  and  her  second 
husband,  by  writing,  submitted  the  title  and  interest  of  his 
wife  to  an  award,  and  the  arbitrator  awarded  one  moiety  to  the 
claimant,  and  the  other  moiety  to  the  husband  and  wife,  and 
the  second  husband  died ;  it  was  held,  that  the  wife  was  bound 
by  the  award ;  for  if  the  husband  had  granted  over  the  term, 
such  grant  would  have  bound  the  wife,  and  consequently  the 
submission  in  this  case,  being  for  the  title  and  interest  of  the 
term,  was  the  same  in  effect  as  if  the  husband  had  granted 
the  term  over,  (r) 

It  must  be  observed,  however,  that  the  husband  cannot 
sue  in  right  of  the  testator  or  intestate,  without  joining  his 
wife  as  a  party  to  the  suit.  (*)  This  rule,  however,  admits 
of  exceptions ;  for,  if  the  husband  alter  the  nature  of  the 
debt  owing  to  his  wife  in  the  character  of  executrix  or  ad- 
ministratrix, he  alone  may  bring  the  action  for  recovering  it. 
Thus,  if  he  should  indulge  the  debtor  with  further  time,  in 
consideration  of  an  express  promise  to  pay  to  the  husband, 
&c.  the  money,  by  the  promise,  becomes  in  law  his  own,  and 
he  alone  may  compel  payment  of  it  by  action;  although  the 
recovery  will  be  a  devastavit^  if  the  money  be  not  properly  ad- 
ministered ;  so  that  joining  the  wife  in  the  action  would  be  er- 
ror. (/)    He  may  also  sue  alone,  if  the  note  or  security  be  given 


(o)  Bro.  Releases,  pi.  29.     Bro.  («)  Wentw.   Off.  Ex.  382,   14th 

Baron  and  Feme,  pi.  80.     Russel's  Edit.    Anon.  1  Salk.  282.    Com. 

case,  5  Co.  27,  h,    Wentw.  Off.  Ex.  Dig.  Admon.  (D). 

381, 14th  Edit.    1  Rop.  Hush.  &  (fy  Yard  r.  EUard,  1  Salk.  117. 

Wife,  188,  2nd  Edit.  S.  C.  Carth.  463.  1  Sid.  299. 1  Lord 

{p)  Wentw.  Off.  Ex.  381,  14th  Raym.  368.  1  Rop.  Husb.  &  Wife, 

Edit.  190.  2nd  Edit. 

{q)  Bro.  Releases,  pi.  79. 

(r)    Dyer,  183,  pi.  57,  in  margine. 


Cb.  m.]       Of  a  Feme  Covert  Executrix.  635 

to  them  jointlyj  as  to  him  and  to  his  wife  as  executrix  ot 
administratrix.  (») 

If  the  husband  and  wife  recover  judgment  for  a  debt  owing 
to  the  wife  as  executrix  or  administratrix,  and  she  die,  the 
succeeding  executor  or  adnunistrator,  and  not  the  husband, 
win  be  entitled  to  a  scire  facias  upon  such  judgment;  be- 
cause the  wife  was  entitled  to  the  demand  in  autre  droits 
and  the  debt  belongs  to  the  new  executor  or  administrator 
of  the  testator  or  intestate,  (f ) 


(h)  Ankenteiii  v.  Claike,  4  T.  E.  (v)  Beanumd  v.  Long,  Gro.  Car. 

616.  398. 
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BOOK  THE  SECOND. 


OF  THE  DUTIES  OF  AN  EXECUTOR  OR  ADMINISTRA- 
TOR, WITH  RESPECT  TO  THE  FUNERAL:  THE  PROV- 
ING THE  WILL  AND  THE  TAKING  OUT  ADMINIS- 
TRATION :  THE  INVENTORY :  AND  THE  PAYMENT 
OF  DEBTS. 

CHAPTER  THE  FIRST. 

OF  THE  FUNERAL :.  OF  PROVING  THE  WILL,  AND   TAKING  OUT 
ADMINISTRATION  :   AND  OF  THE  INVENTORY. 

SECTION  THE  FIRST. 
Of  the  Funeral. 


JLT  is  now  proposed  to  consider  the  Duties  of  an  executor 

or  administrator.     And  first :  He  must  bury  the  deceased 

in  a  manner  suitable  to  the  estate  he  leaves  behind  him.  (a) 

^^Ij3^gj^        Funeral  expencesi  says  Lord  Coke,  (4)  according  to  the 

pences  are       degree  and  quality  of  the  deceased,  are  to  be  allowed  of 

as  against  ere-  *^®  goods  of  the  deceased  before  any  debt  or  duty  what- 

^tow-  soever.    But  the  executor  or  administrator  is  not  justified 

in  incurring  such  as  are  extravagant,  even  as  it  respects 

legatees  or  next  of  kin  entitled  in  distribution :  (c)  Nor,  as 

against  creditors,  shall  he  be  warranted  in  more  than  are 

absolutely  necessary.    In  strictness,  said  Lord  Holt,  no 

funeral  expences  are  allowed  in  the  case  of  an  insolvent 

estate,  except  for  the  cofiin,  ringing  the  bell,  and  the  fees 

of  the  parson,  clerk,  and  bearers ;  but  not  for  the  pall  or  oma- 

(«)  2  Black  Comm.  508.  (c)  See  Stackpoole  v.  Stackpoole, 

(6)  3  Inst.  202.  4  Dow.  P.  C.  227. 
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ments :  {d)  And  in  the  year  1695,  it  was  stated^  that  Baron 
Powell,  on  his  circuit,  would  allow  but  l\s.  6d.  under  a  plea 
of  plene  adtninistrcmt  f  which  he  said  was  all  the  necessary 
charge,  (e)  However,  it  appears  that  Lord  Holt,  where 
under  that  plea,  ISM.  was  charged  for  the  Testator's  funeral, 
said,  that  at  least  1402.  ought  to  be  deducted:  for  10/.  b 
enough  to  be  allowed  for  the  funeral  of  one  in  debt..(/) 

Lord  Hardwicke.  in  Stag  v.  Punter^  (g)  upon  exceptions 
to  a  Master's  report  for  not  allowing  60/.  for  the  testator's 
funeral,  said,  **  At  law,  where  a  person  dies  insolvent,  the 
rule  is,  that  no  more  shall  be  allowed  for  a  fiineral  than  is 
necessary ;  at  first  only  40^.,  then  5/.,  and  at  last  10/.  (A)  I 
have  often  thought  it  a  hard  rule,  even  at  law,  as  an  executor 
is  obliged  to  bury  his  testator  before  he  can  possibly  know 
whether  his  assets  are  sufficient  to  pay  his  debts  :  But  this 
court  b  not  bound  down  by  such  strict  rules,  especially 
when  a  testator  leaves  great  sums  in  legacies,  which  is  a 
reasonable  ground  for  an  executor  to  believe  the  estate  is 
solvent :  As  this  is  the  case  here,  I  am  of  opinion  that  sixty 
pounds  b  not  too  much  for  the  fiuieral  expence,  especially  as 
the  testator  had  directed  his  corpse  should  be  buried  at  a 
church  thirty  miles  from  the  place  of  his  death." 

In  a  case  recently  decided,  (t)  issue  was  taken,  in  an  action 
by  a  creditor  agunst  an  executor,  on  a  plea  of  plene  adminis^ 
iravitf  and  it  was  proved  that  assets  to  the  amount  of  129L  had 
come  to  the  hands  of  the  defendant,  and  that  he  had  paid  55/. 
for  probate  duty,  and  791.  for  funeral  expences :  The  deceased 
had  been  a  captain  in  the  army,  and  the  question  was,  whether 
the  defendant  could,  as  against  a  creditor,  apply  so  large  a 
sum  as  79L  to  such  a  purpose :  The  Court  of  King's  Bench 
was  of  opinion  that  the  sum  was  too  great  to  be  allowed :  But 

(ft)  Shelly *s  case,!  Salk.296.  Per-  is  said,  that  the  usual  method  is  to 

haps,  observes  Dr.Buni,  the  expences  allow  five  pounds;  and  in  Selwyn's 

of  the  shroud  and  digging  the  grave  N.  P.  776.  n.  18,  6th  Edit.,  a  M.  S. 

ought  to  have  been  added :  4  Bum.  case  of  Smith  v.  Davies,  Middlesex 

E.  L.  348.  6th  Edit  Sittings  after  M.  T.  10  G.  ii.,  is  men* 

(e)  Anooymous,  Comberb.  342.  tioned,  where  this  latter  sum  was  al- 

(/)  Ibid,  lowed  by  Lord  Hardwicke  himself. 

(g)  3  Atk.  119.  (0  Hancock  v.  Podmore,  1  Barn. 

(A)  But  in  Buller's  N.  P.  143,  it  8&  Adolph.  260. 
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Mr.  Justice  Bayley»  in  delivering  the  judgment  of  the  Court, 
observed,  that  although  the  rule  is,  that,  as  against  a  cre- 
ditor, no  more  shall  be  allowed  for  a  funeral  than  is  necessary, 
yet  in  considering  what  is  necessary,  regard  must  undoubtedly 
be  had  to  the  degree  and  condition  in  life  of  the  party :  and 
his  Lordship  observed  that  the  sum  of  10/.,  mentioned  by 
Lord  Hardwicke  as  the  established  allowance  in  his  time, 
might  perhaps,  at  die  present  day,  be  less  than  what  shoidd 
be  reasonably  allowed  for  a  person  of  condition :  The  learned 
Judge  proceeded  to  intimate,  that  the  Court  thought  207. 
would  now  be  the  proper  sum. 
as  against  With  respect  to  allowances  for  funeral  expences,  where 

kgatees&c.  there  are  assets  su£Scient,  as  against  other  persons  than 
creditors ;  In  Offiey  v.  Qffley,  (J)  there  had  been  600/.  laid 
out  in  Mr.  Offley's  funeral,  and  the  Court  decreed  that  sum  to 
be  a  debt  to  affect  the  trust  estate,  Mr.  Offley  being  a  man 
of  great  estate  and  reputation  in  his  county,  and  being  buried 
there :  but  if  he  had  been  buried  elsewhere,  it  seemed  his 
funeral  might  have  been  more  private,  and  the  Court  would 
not  have  allowed  so  much. 

In  Paice  v.  the  Archbishop  of  Canterbury ^  (k)  a  payment 
of  93/.  I2s.  6df.  for  mourning  rings  distributed  among  the 
relations  and  friends  of  the  deceased,  was  allowed  by  Lord 
Eldon  to  the  executors:  The  Will  had  not  given  any 
directions  on  the  subject,  but  conunitted  "anything  not 
specified*  to  the  discretion  of  the  executors.  (/) 

In  a  case,  (before  the  statute  11  Geo.  i.  c.  18,  enabling 
freemen  of  London  to  bequeath  their  whole  personal  estate) 
where  a  citizen  of  Londohby  will  had  devised  700/.  for  mourn- 
ing, the  question  was,  whether  this  700/.  should  come  out  of 
the  whole  estate  or  only  out  of  the  legatory  part ;  for  it  was 
insisted,  if  there  had  been  no  direction  by  the  will,  or  if  the 

(J)  Free.  Chanc.  261.  be  claimed  against  the  estate  by  the 
(k)  14  Ves.  364.  executor,  if  he  gires  the  order  for  it; 
(J)  In  Johnson  v.  Baker,  2  Carr.  &  and,  consequently,  that  a  legatee  who 
Payne.  207,  Best,  J.  C,  held  that  a  had  not  received  his  legacy,  is  a  corn- 
demand  for  mourning,  furnished  to  petent  witness  on  behalf  of  the  ex- 
the  widow  and  family  of  the  testator,  ecutor  in  an  action  brought  against 
is  not  a  funeral  expence,  such  as  can  him  for  the  recovery  of.such  demand. 
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win  had  only  directed  that  the  expences  of  the  funeral 
should  not  exceed  such  a  sum,  there  the  deduction  must 
have  been  out  of  the  whole  estate :  Per  Cun  Moiuming 
devised  by  the  will  must  come  out  of  the  legatory  part,  and 
not  lessen  the  orphanage  and  customary  share,  {m)  Since 
the  above  statute,  the  point  cannot  arise,  except  perhaps  in  a 
case  where  the  freeman  has  agreed  before  marriage  that  his 
personal  estate  shall,  at  his  death,  go  according  to  the  cus- 
tom* In  case  a  freeman  of  London  dies  intestate,  his 
funeral  expences  are  to  be  paid  out  of  the  general  personal 
estate  and  not  the  dead  man's  part  merely,  (n) 

Section  II* 

a4  

Of  proptng  the  Will  and  taking  out  Administration. 

By  Stat.  55  Geo.  in.  c.  184,  s.  37,  it  is  enacted,  **  that  if 
any  person  shall  take  possession  of,  and  in  any  manner  . 
administer,  any  part  of  the  personal  estate  and  effects  of  any 
person  deceased,  without  obtaining  probate  of  the  will  or 
letters  of  administration  of  the  estate  and  effects  of  the 
deceased,  within  six  calendar  months  after  his  or  her  decease, 
or  within  two  calendar  months  after  the  termination  of  any 
suit  or  dispute  respecting  the  will,  or  the  right  to  letters  of 
administration,  if  there  shall  be  any  such,  which  shall  not  be 
ended  within  four  calendar  months  afler  the  death  of  the 
deceased ;  every  person  so  offending  shall  forfeit  the  sum  of 
one  hundred  pounds,  and  also  a  further  sum,  at  and  after  the 
rate  of  ten  poimds  per  centum  on  the  amount  of  the  stamp 
duty  payable  on  the  probate  of  the  will  or  letters  of  adminis- 
tration of  the  estate  and  effects  of  the  deceased." 

Disputed  wills  ought  to  be  lodged  in  the  registry  of  the 
Court  of  Probate  for  custody.  On  a  late  occasion  Sir  John 
NichoU  observed,  (o)  "  Practitioners  have  no  right  to  keep 
wills  in  their  possession :  I  have,  in  several  instances,  stated, 
that  the  expence  necessary  to  get  a  will  out  of  the  hands  of 
a  party  must  fall  upon  those  who  witnold  it.    The  proper 

(m)  Deakins  v.  Buckley,  2  Vem.  Infra, 

340.  S.C.lEq.  Ca.Abr.  159.pl.  1.  (o)  Cunningham  v,  Sejrmour,  2 

(»)  Swinb.  Pt.  3,  c.  16,  pL  3.        Pbillim.  250. 
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way  is  for  the  will  to  be  brought  into  the  registry  for  safe 
custody.  Wherever  a  compulsory  process  is  necessary  for 
this  purpose,  the  expence  shall  fall  on  the  party  occasioning 
it." 

The  lien  of  an  attorney  or  solicitor,  does  not  extend  to  the 
original  will  executed  by  his  client ;  and  he  cannot  refuse  the 
production  of  it.  {p) 

Section  UI. 

Of  the  making  of  an  Inventory  by  the  Executor  or  Adnd- 

ministrator. 

By  Stat.  21  H.  viii.  c.  5,  s.  4.  "  The  executor  and  executors 
named  by  the  testator  or  person  so  deceased,  or  such  other 
person  or  persons  to  whom  such  administralion  shall  be 
committed  where  any  person  dieth  intestate  or  by  way  of  in- 
testatCi  calling  or  taking  to  him  or  them  such  person  or 
persons,  two  at  the  least,  to  whom  the  said  person  so  dying 
was  indebted,  or  made  any  legacy,  and  upon  their  refusal  or 
absence,  two  other  honest  persons,  being  next  of  kin  to  the 
person  so  djong,  and  in  their  default  and  absence  two  other 
honest  persons,  and  in  their  presence  and  by  their  discretion 
shall  make  or  cause  to  be  made  a  true  and  perfect  inventory 
of  all  the  goods,  chattels,  wares,  merchandize,  as  well  move- 
able as  not  moveable,  whatsoever,  that  were  of  the  said  per- 
son so  deceased,  and  the  same  shall  cause  to  be  indented, 
whereof  the  one  part~  shall  be  by  the  said  executor  or  exe- 
cutors, administrator  or  administrators,  upon  his  or  their 
oath  or  oaths,  to  be  taken  before  the  said  bishops  or  ordina- 
ries, their  officials  or  commissaries,  or  other  persons  having 
power  to  take  probate  of  testaments,  upon  the  Holy  Evan- 
gelists, to  be  good  and  true,  and  the  same  one  part  indented 
shall  present  and  deUver  into  the  keeping  of  the  said  bishop, 
ordinary  or  ordinaries,  or  other  person  having  power  to  take 
probate  of  testaments,  and  the  other  part  thereof  to  renuun 
with  the  said  executor  or  executors,  administrator  or  admi- 
nistrators, and  that  no  bishop,  ordinary,  or  other  whatsoever 
person  having  authority  to  take  probate  of  testament  or  tes- 

(p)  Georges  v.  Georges,  18  Ves.  294.  Balch  v.  Symes,  1  Tunier,  87. 
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tamentSj  as  is  above  said,  upon  the  pain  in  this  statute  here- 
after contained,  refiise'  to  take  any  such  inventory  or  inven- 
tories to  him  or  them  presented  or  tendered  to  be  delivered 
as  is  aforesaid.** 

Likewise,  as  it  has  already  appeared  {q\  by  the  statute  2S 
and  23  Car.  ii.  c.  10,  s.  1,  an  administrator  must  enter  into  a 
bond,  conditioned,  among  other  things,  for  his  exhibiting 
into  the  registry  of  the  court,  at  or  before  a  day  specified,  a 
true  and  perfect  inventory  of  the  goods,  chattels,  and  credits 
of  the  deceased  come  to  his  possession. 

The  ancient  Ecclesiastical  Law  was  very  strict  with  respect 
to  the  making  of  inventories ;  (r)  and  it  will  be  observed, 
that  the  statute  requires  executors  or  administrators  to  ex- 
hilnt  inventories,  as  part  of  their  duty,  without  any  proceed- 
ing to  call  upon  them  to  do  so.  Moreover,  it  has  already 
appeared,  {rr)  that  if  an  administrator  neglect  to  exhibit  his 
mventory  by  the  time  specified  in  his  bond,  he  will  thereby 
incur  a  breach  of  the  condition,  without  any  citation.  The 
old  practice  of  the  Prerogative  Court  of  Canterbury  was  to 
require  an  inventory  to  be  exhibited  before  probate  was 
granted :  and  this  is  still  prevalent  in  some  country  juris- 
dictions, {s) 


{q)  Ante,  p.  332. 

(r)  See  Swinb.  Pt.  6, 8.  6,  s.  8,  8. 
9 :  and  the  consequence  of  neglect- 
ing to  make  one»  seems  to  have  been 
to  prevent  the  executor  from  relying 
on  want  of  assets.  See  ibid,  Pt.  3, 
s.  17,  pi.  8.  Even  the  temporal 
Courts  formerly  considered  the  ne- 
glect of  this  duty  in  a  light  un&vour- 
able  to  the  party,  especially  where 
there  was  a  deficiency  of  assets ;  and 
although  not  conclusive  on  him,  yet 
expodng  him  to  imputation :  Orr  v. 
Kainesy  2  Ves.  Sen.  193. 

{rr)  ilji/ep.335.  See  also  Ritchie 
V.  Bees,  1  Add.  152. 

(«)  Phillips  V.  Bign^,  1  Phillim. 
240,  by  Sir  John  NichoU.  And  the 
Piciogative  Court  will  also,  in  spe- 


cial cases,  at  the  instance  of  a  party 
interested,  decree  an  inventory  to  be 
exhibited  by  the  executor  or  admi- 
nistrator, before  the  issuing  of  the 
probate,  or  letters  of  administration, 
under  seal,  and  such  inventory  must 
also  be  substantiated  by  a  special 
oath  :  1  Ought,  tit.  233,  sect.  2,  note 
d.  3.  Also,  under  particular  cir- 
cumstances, before  the  granting  of 
the  probate,  or  letters  of  administra- 
tion, the  court  will,  on  the  petition  of 
a  party  interested,  instead  of  re- 
quiring such  inventory,  issue  a  com- 
mission for  the  appraisement  and 
valuation  of  the  goods,  rights  aud 
credits,  and  inspection  of  the  bonds, 
leases  and  other  writings,  relative  to 
the  personal  estate  of  the  deceased. 


642  Of  the  Duties  of  an  Executor.     [Pt  iii.  Bk.  il 

In  what  cases  According  to  the  modem  practice,  however,  neither  the 
the  ^biting  executor  or  administrator,  in  general  cases,  exhibits  any  in- 
"*  "*^ir  hP     ventory  whatsoever,  unless  he  be  cited  for  that  purpose  in 

the  Spiritual  Court,  at  the  instance  of  a  party  interested,  (f) 
But,  although  inventories  are  not  now  required  in  practice 
to  be  exhibited  without  being  so  called  for,  yet,  still,  an  ex- 
ecutor or  administrator  is  compellable  to  exhibit  one  at  the 
prayer  of  any  person  having  an  interest,  or  even  the  appear^ 
-  ance  of  an  interest.  («)  Thus,  it  has  been  laid  down  in  a 
variety  of  cases,  that  a  probable  or  contingent  interest  will 
justify  a  party  in  calling  for  an  inventory  and  account.  (0) 
So  the  Court  will  compel  an  executor  to  bring  in  an  inven* 
J  tory,  &c.  at  the  suit  of  a  creditor  by  bond  of  the  testator, 
notwithstanding  it*s  alleged  invalidity;  and  though  a  suit 
b  actually  commenced  on  the  bond  and  then  depending, 
at  common  law.  (to)  And  the  Court  will  not  notice  the  effect  of 
any  release  which  a  legatee  may  have  given,  {x)  Nor  will  a 
Court  of  Equity  restrain  the  next  of  kin  from  compelling  an 
administrator  to  exhibit  an  inventory,  on  the  groimd  that  he 
has  an  equitable  demand  against  the  personal  estate  of  his 
intestate,  (y)  And  where  an  executrix,  in  custody  under  a 
writ  de  excommunicato  capiendo^  for  not  appearing  to  a  ci- 
tation by  a  creditor  to  exhibit  an  inventory,  moved,  in  the 
Court  of  Chancery,  for  a  supersedeas,  disputing  the  debt  on 
equitable  grounds ;  the  motion  was  refused,  as  tending  totally 
to  destroy  the  jurisdiction  of  the  Ecclesiastical  Court.  (») 

at  his  house  or  elsewhere,  on  the  day  (k)  Phillips  t;.  Bignell,  1  Phillim 

specified,  with  such  continuation  of  241.    Gale  v.  Luttreil,  2  Add.  236. 

time  and  place  as  may  be  necessary.  (v)  Salter  v.Sladen,  Prerog.  M.T. 

Ibid.  n.  d.  4.  1792.    Snoww.  Stnitt,  Prerog.  H.  T. 

(0  1  Phillim.  240.    Toller.  250 :  1793.    cited  1  Phillim.  241,  per  cu- 

However,  the  Court  may,  in  some  riam,  Middleton  v.  Rushout,  1  Fhill. 

instances,  require,  ex-officio,  that  an  244.    Reeves  v.  Freeling,  2  Phillim. 

inventory  shall  be  exhibited:  1  Phill.  57. 

240.     In  the  goods  of  Williams,  3  (w)  Gale  v.  Luttrell,  2  Add.  234. 

Hagg.217.  And  in  order  to  exonerate  See  also  Oughton,  tit.  240,  s.  9, 10. 

himself  from  all  liability,  it  is  always  (*)  Kenny  v.  Jackson,  1   Hagg. 

most  prudent  for  the  executor  or  ad-  105. 

ministrator  to  exhibit  it  before  a  (y)  Backhouse  v.  Hunter,  1  Cox, 

final  settlement :  Kenny  v.  Jackson,  342. 

1  Hagg.  106.  («)  R.  V.  Blatch,  5  Ves.  113; 
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likewise  an  ezeeutoT,  who  is  also  residuary  legatee,  may  call 
on  his  oo-ezecutor  for  an  inventory :  (a)  and  so  he  may,  per- 
haps, without  any  such  special  interest.  (6) 

But  in  Boon's  case  (c)  where  a  legacy  was  to  be  paid  at 
three  several  payments,  and  the  executor  having  made  two, 
and  tendered  the  third,  was  cited  by  the  legatee  to  bring  in 
an  inventory,  it  was  holden  by  the  delegates,  and  also  on  a 
commission  of  review,  that  there  was  no  need  of  an  inven- 
tory at  his  instance. 

Although  no  statute,  or  rule  of  posftive  law,  has  fixed  any  After  what 
time  certain,  within  which  an  inventory  or  account  must  be  ^P?®  ®^*"^« 

''an  inventory 

soed,  still  reason  and  justice  prescribe  some  limitation*  mavbecom- 
Thus,  in  a  late  case,  (rf)  it  was  held,  that  the  lapse  of  forty-  ^^' 
five  years,  in  conjunction  with  circumstances,  afforded  a  rea- 
Kwable  presumption  of  the  estate's  having  been  fully  admi- 
mstered ;  and  that  therefore  the  inventory  and  account  might 
be  dispensed  with.  So,  where  twenty-four  years  after  the 
death  of  the  intestate,  eleven  years  after  the  yoimgest  child 
attained  twenty-one,  and  seven  years  after  his  insolvency, 
his  provisional  assignee  sued  the  administratrix  for  an  inven- 
tory and  account;  and  it  appeared,  that  shortly  after  the  in- 
testate's death,  a  valuation  and  inventory  had  been  made,  and 
fiicts  were  shown  from  which  it  might  be  fairly  presumed, 
that  the  insolvent  had  received  more  than  his  share ;  the 
Court  refiised  the  application*  {e) 

The  parties,  who  may  be  cited  to  exhibit  an  inventory  and  What  persons 
account,  are  not  confined  to  the  executor  or  administrator  ^j|  ^  e^bit 
himself,  or  even  to  those  who,  upon  the  death  of  the  execu-  ^  inventory. 
tor  or  administrator,  succeed  to  the  representation  of  the 
mginal  testator  or  intestate..    Thus,  in  Ritchie  v.  Reesy  {/) 
Sir  John  NichoU  held,  that  the  representatives  of  a  deceased 

(a)  Paul    V,  Nettlefold,  2  Add.  for  the  discovery  of  assets^  the  party 

S37.  shall  not  proceed  in  both  Courts : 

(&)  Hoggins  v.  Alexander,  Prerog.  Myddleton  t;.  Rushout,  1  Phill.  S47* 

1796.   2  Add.  238,  note  (a).  There  (c)  Sir  T.  Raym.  470. 

»  only  one  case  in  which  the  appli-  (d)  Ritchie  v,  Rees,  1  Add.  144. 

cation  of  a  party  haring  any  kind  of  (e)  Pitt  t;.  Woodham,    1  Hagg. 

interest  is  refused :  viz.,  if  a  credi-  247. 

tor  has  brought  a  suit  in  Chancery  (/)  1  Add.  15S. 
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admmistrator  cum  iesiamenio  annexo,  although  not  at  the 
.  same  tune  those  of  the  first  testator,  were  liable  to  be  called 
on  for  an  inventory  and  account,  upon  a  reasonable  pre- 
sumption being  raised,  that  any  part  of  the  effects  of  the 
first  testator  had  travelled  into  their  hands:  the  learned 
judge  was  further  of  opinion,  that  a  party,  having  an  interest 
in  the  effects,  was  entitled  to  caU  upon  such  representatives 
for  the  inventory,  without  first  taking  a  de  bonis  turn  grant  of 
the  effects  of  the  first  testator.  So  the  executors  of  a  de- 
ceased executor,  though  not  the  personal  representatives  of 
the  original  testator,  (there  being  an  executor  of  the  original 
testator  still  surviving,)  are  compellable  to  bring  in  an  inven- 
tory of  the  effects  of  the  original  testator,  {g) 

The  Ecclesiastical  Court  discourages  all  hanging  back 
with  respect  to  the  production  of  an  inventory  when  called 
for ;  and  generally  condemns  the  parties  who  are  guilty  of 
it  in  costs.  (A)  Where  probate  of  a  will  had  passed  in  August, 
1815,  and  the  inventory  had  been  assigned  since  the  first 
session  of  Hilary  Term,  1816,  the  Court  in  Elaster  Term 
of  that  year  pronoimced  the  executrixes  contumacious,  (t) 

The  inventory  exhibited  by  an  executor  or  administrator 
ought  to  contain  a  full,  true,  and  perfect  description  and  esti- 
mate of  all  the  chattels,  real  and  personal,  in  possession  and 
in  action,  to  which  the  executor  or  administrator  is  entitled 
in  that  character,  as  distinguished  firom  the  heir,  the  widow, 
and  the  donee  mortis  causd  of  the  testator  or  intestate,  (f) 
It  must  also  distinguish  such  debts  as  are  sperate  firom 
those  which  are  doubtful  or  desperate,  (k)  But  it  is  not 
necessary,  according  to  the  modem  practice,  that  the  ap- 
praisement and  inventory  should  be  made  pursuant  to  the 
letter  of  the  statute ;  and  it  is  sufficient  if  the  goods  of  the 
deceased  shall  be  appraised  by  any  honest  persons  in  the 
neighbourhood,  and  reduced  into  an  inventory,  (/)  which, 


(g)  Gale  V.  Luttrdl,  2  Add.  234. 

(A)  PhiUips  v.BigneU,  1  PhUiim. 
241.  243. 

(t )  Griffiths  V.  Bennet,  2  PhUlim. 
364. 


(J)  Toller,  248. 
(A)  Ibid. 

(/)  1  Oi]^ton,  tit  233.  s.  1.  2. 
4  Bom.  £.  L.  310.  8th  Edit. 
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fiiien  exhiUted  at  the  inatance  of  a  party  interested,  must 

be  Terified  by  special  oath,  either  personaDy  or  by  virtue  of 

aeominission;  for  the  former  general  oath  of  the  executor 

or  administrator  will  not  be  suflicient(M)    The  Spiritual 

Court  can  only  require,  that  all  the  deceased  died  possessed 

<^  should  be  included  in  the  inventory :  It  cannot  call  for  an 

account  of  the  subsequent  profits  in  his  business,  (n)    In 

some  instances,  particularly  in  complicated  cases,  the  Court 

wiQ  exercise  a  discretion  as  to  the  sort  of  inventory  it  will 

accept,  (o) 

The  Court  of  King's  Bench  has,  on  more  than  one  occa-  Whethertbe 

aion,  decided,  that,  after  an  inventory  is  exhibited,  the  Ec-  (j^^  ^^^i  „ 

desiastical  Court  can  entertain  no  objections  to  it.    Thus,  in  ^f^^  objee- 

tioDS  to  an  in- 
HmUm  V.  Parker^  (p)  the  widow  of  the  testator  exhibited  ventory. 

an  inventory  in  the  Prerogative  Court ;  to  which  olqection 
waa  made  by  a  legatee,  that  several  goods  of  the  testator 
were  omitted,  and  an  account  was  demanded ;  whereupon  the 
defendant  moved  in  K.  B.  for  a  prohibition,  on  a  suggestion 
that  the  Prerogative  Court  were  proceeding  to  falsify  an  in- 
ventory, which  they  had  not  power  to  do,  because  by  the 
exhibiting  thereof  their  jurisdiction  was  determined :  And 
the  Court  of  King's  Bench  was  of  opinion,  that  the  Spiritual 
Court  could  not  falsify  an  inventory  at  the  suit  of  a  creditor ; 
but  at  the  suit  of  a  legatee  they  might.  In  Catchside  v. 
Ovimgton,  (g)  the  administratrix  was  dted  into  an  inferior 
Ecclesiastical  Court,  at  the  promotion  of  a  creditor,  to  ex- 
hiUt  an  inventory :  She  brought  one  in,  and  the  creditor 
objected  to  it :  There  was  a  decree  for  the  creditor :  Upon 
which  the  administratrix  appealed  to  the  superior  Ecclesi- 
astical Court,  who  affirmed  the  decree :  whereupon  a  prohi- 
bition was  prayed  in  B.  R. :  And  Lord  Mansfield  said,  that  it 
appeared  upon  the  face  of  the  proceedings,  that  the  Spiritual 
Court  had  no  jurisdiction :  and  a  prohibition  was  granted,  (r) 

(m)  1  Oughton,  ubi  supra,  n.  (d.)  (  p)  8  Mod.  168. 

2.  Toiler,  350.  (q)  3  Burr.  1922. 

(m)  Pitt  V.  Woodham,  1  Hagg.  (r)  In  a  note  to  this  report,  a  case 

250.  of  Bewick  v.  Ord  is  mentioned,  as 

(o)  Beeves  v.  Freeling,  2  PhiUni.  having  been  decided  accordingly  in 

56.  B.  R.  in  the  year  1742. 
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This  decision  has  been  followed  by  Henderson  v.  French,  (s) 
mrhere  an  executrix  had  exhibited,  at  the  instance  of  a  ere* 
ditor,  an  inventory  in  the  Consistory  Court  of  Carlislci  and 
a  prohibition  was  granted  on  the  suggestion  that  the  Eccle- 
siastical Court  was  proceeding  to  hear  exceptions  to  the  in- 
ventory, and  to  compel  her  to  exhibit  a  fresh  one :  The  Court 
of  K.  B.  was  of  opinion,  that  as  the  statute  directs  the  exe* 
cutor,  for  the  security  of  creditors  and  legatees,  to  make  an 
inventory,  to  be  delivered  to  the  bishop  or  ordinary,  and 
that  no  bishop  or  ordinary  shall,  under  pain  of  10/.,  refiise 
to  take  such  inventory,  his  office  is  merely  ministerial  to  re* 
ceive  it  when  tendered;  and  that  if  the  statute  had  intended 
more,  it  would  have  so  said.  It  will  be  observed,  that  the 
principle  upon  which  this  last  decision  was  determined, 
namely,  that  the  Ecclesiastical  Court  is  merely  ministerial  m 
the  matter  of  inventories,  goes  to  deprive  that  Court  of  the 
power  of  entertaining  objections  to  an  inventory  altogeAer, 
whether  at  the  suit  of  a  creditor  or  that  of  a  legatee :  and 
consequently  overrules  the  distinction  taken  in  Hinian  v. 
Parker. 

Notwithstanding  these  decisions  of  the  Court  of  King's 
Bench,  it  has  always  been,  and  still  continues,  the  practice 
of  the  Prerogative  Court  of  Canterbury  to  entertain  objec- 
tions to  inventories,  {i)  Thus,  the  case  of  Shackleion  v. 
Barrymore,  (ti)  was  a  suit  in  that  Court,  in  Hilary  Term, 
1798,  by  Shackleton,  a  creditor,  against  Lord  Barrymore, 
as  administrator  of  his  brother  the  late  Lord,  for  an  inven- 
tory :  Lord  B.  exhibited  an  inventory :  The  creditor  then 
gave  in  an  allegation  pleading  omissa :  The  counsel  for  Lord 
B.  cited  the  case  of  Caichside  v.  Ovington,  in  objection : 
But  Sir  Wm.  Wynne,  upon  mature  deliberation,  ordered  a 
fuller  inventory,  as  with  reference  to  assets,  the  omission  of 
which  was  deducible  from  Lord  B/s  answers  to  the  allega- 
tions.   Again,  in  the  case  of  Telford  v.  Morison,  (v)  which 

(j)  5  M.  &  S.  406.  den  v.  Brown,  2  Add.  836. 

(0  Butler  v.BuUer, 2  Phillim.  37.  (u)  Cited  per  curiam,  in  Telford 

Barclay  v.  Mankdl,  2  Phillim.  188.  v.  Morison,  2  Add.  329. 

Telfiicd  V.  Morison,   2  Add.  329.  (v)  2  Add.  319. 
Hunter  v.  Bym,  2  Add.  31 1.  Biog« 
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was  decided  after  the  case  of  Henderson  v.  French^  Sir  John 
Nicholl  laid  down,  that  a  creditor,  or  legatee  may  object  to 
an  inventory  given  in  by  an  executor  or  administrator ;  and 
may  file  an  allegation  pleading  onUssag  in  order  to  take  the 
answers  of  the  executor  or  administrator.    The  learned 
Judge,  in  the  very  powerful  judgment  which  he  delivered 
on  the  occasion,  observed,  that  the  Court  of  Kang*s  Bench 
seems  to  have  considered  the  subject  as  if  both  the  obliga- 
tion of  exhibiting  inventories,  and  the  jurisdiction  of  the 
Spiritual  Courts  over  them,  rested  solely  upon  the  statute  of 
Henry  vni.:  whereas,  in  truth,  neither  inventories  them- 
selves, nor  the  jurisdiction  of  those  Courts  over  them,  is 
aft  all  to  be  traced  up  or  ascribed  to  that  statute :  Lynde- 
wood,  who  wrote  long  before  the  statute,  shews  them  to 
have  been,  in  his  time,  under  the  cognizance  of  the  Spiritual 
Courts:  The  learned  Judge  then  proceeds  to  shew,  that 
the  statute  was  in  no  way  intended  to  abridge  the  juris- 
diction of  the  Ecclesiastical  Courts;  it*s  principal,  if  not 
sole  object,  being  the  restriction  of  fees :  that  the  mention  in 
the  statute  of  the  penalty  on  the  ordinary,  for  refusing  to 
receive  the   inventory,   has  reference  to  his    exaction  of 
additional  fees :   that  the  penalty  of  10^,  referred  to  by 
the  Court  of  K«  B.,  in   Henderson  v.  French,  is  not   a 
special  penalty  imposed  on  the  ordinary  in  the  matter  of 
inventories,  but  a  general  penalty  imposed  by  a  subsequent 
general    section,    enacting    that  every  bishop,    &c.    that 
shall  do  or  attempt,  &c.  against  the  act  in  any  thing,  shall 
forfeit,  &c.  to  the  party  grieved   "  so  much  money  as  he 
shall  take  contrary  to  the  present  Act,'  and  10/.  over  and 
above :  and  that  the  conclusion  of  the  statute,  **  Provided 
always,  that  this  present  act  be  not  prejudicial  to  any  ordi- 
nary or  any  other  person  which  now  have  or  hereafter  shall 
have  authority  for  probate  of  testaments,  but  that  every  of 
them  shall  and  may  convent  before  them,  all  and  every  per* 
son  or  persons  made  and  named  executor  or  executors  of 
any  testament  to  the  intent  to  prove  or  refuse  the  testament 
or  testaments  of  their  testator  or  testators,  and  to  bring  in 
inventories,  and  to  do  every  other  thing  concerning  the 
same  as  they  might  do  before  the  making  of  this  act,**  puts 
it  beyond  all  doubt  that  the  statute  reserved  to  the  Spiritual 


•48 
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EffBctof  in- 
▼enUny  in 
other  Couits. 


Qovatt  all  the  powen  in  the  nuilter  ef  iiiTgiifdritn/iilihiiii 
had  before  the  act ;  of  which  powers  that  of  r  esanWagi 
ledged  ombsions  indigputably  waa  ene.     j  - 


•r»    .Mt  V 


t*< 


But  althoivh  the  JEccleiiaitioalCotirt  wittaBewtaa^i^iia^ 
gation  io  be  given  ia  objectiao  to  Bg^  iafeBtoijr«  ta^^ 
to-be  taken  upon  that  aU^gation;  yet  it  wU. 
wUnesMes  to  be  examined  upon -that  aUegalioBf  >iavoi4eq 
to.ialgify  the  inventory,  (y)  The  foundatikm  lor  •4hia4iia1 
tincticm  is,  that  if  the  answers  €aii£esa,inortt^.asaeta:'duM|> 
were  inserted  in  the  inventmry^ij^he  Coufft>nayi  oidev?-tlia* 
inventory  to  be  amended  by  the  insertion  Df  theae^- jvuti IT 
further  assets  nught  be  estaUished  by  witntsaea  M  oppoaii^ 
tion  to  the  answers,  the  Court  could  not  order  them 'to-;  be 
inserted  in  the  inventory,  which    is  required  by  the  sta- 
tute to  be  upon  oath :  nor  eould  it  CDn^)^!  the  «ettci4t>r 
or  administrator  to  swear  to  assetSi  the  poasesaionof  irhiete/ 
ha  baa  twice  already  upon  oath  denied* (a)  .    <   .        *.:t 

An  inventory  which  has  been  exhibited  by  (he  de£»«daot>'. 
in  the  Spiritual  Court  is  evidence  against  him  as  prooiT  of.r 
a^ets :  (a)  and  it  will  be  competent  to  the  plaintjiff  .to  prove  ; 
that  the- goods  oomprised  in  the  inventory  have  b^en  undejip^, 
valued.  (6)    If  the  inventcury  produced  does  not  distinguish, 
in  the  article  concerning  debts,  between  the^  desperate  and . 
such  as  are  sperate,  it  has  been  considered  sufficient   to 
charge  the  executor  with  the  whole  as  prima  facie  assets, 
and  that  he  should  then  be  called  upon  to    prove  them 


(y)  Telford  t;.Mori8on,  2  Add.331. 

{%)  Ibid,  It  is  suggested  ia  a 
note  to  Drogdea  v*  Brown,  2  Add. 
340,  by  the  reporter,  that  where  the 
executor  i$  also  the  party  before  the 
Court  phfpounding  the  wiU,  the 
Court  miglit  perhaps  permit  deposi- 
tions to  be  taken  on  the  allegation, 
if  the  answers  should  prove  unsatis- 
factory. 

(a)  It  is  said  that  the  inventory 
must  be  signed  by  the  defendant ; 
and  that  it  is  not  sufficient  that  it 
has  been  signed  by  the  appraisers : 


Bull.  N.  P.  140 :  but  it  should  seem 
that  on  proof  of  any  recognition,  by 
the  defendant,  of  the  instrument  as 
an  inventory,  it  would  be  evidence 
against  hixn.  In  an  action  against 
sevend  eiecutors,  whohadall  proved 
the  will,  and  on  a  plea  otpiene  mdmi- 
nUtravit  by  all,  it  was  held,  that  two 
only  having  signed  the  inventoxy, 
it  was  no  evidence  against  the  third : 
Parsons  v.  Hancock,  1  Mood.  &  M. 
330. 

(6)  Bull.  N.  P.   140.     Giles  v. 
Dyson,  1  Stark.  N.  P.  c.  32. 
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impmimim ;  wmA  the  opimon  of  Lo|d  Hardwicke  is  oited  as  an 
mtAotttj  for  this  rule,  (r)  In  a  later  case,  however,  re- 
kftm  to  Htm  pdnt.  Lord  Ellenboroagh  stated  it  to  be  the 
pmetioe  to  leqaire  further  evidence  than  is  afforded  by  the 
mttmiarj,  of  the  payment  of  debts,  though  not  stated  to  be 
despci'nCe ;  bat  that  the  presumption  of  payment  might  de- 
pend OD  the  time,  and  a  number  of  other  circumstances,  (s) 
In  the  case  of  Ymmg  ▼•  Cardery^  (t)  which  occurred  subse- 
qaendy  to  the  case  before  Lord  Eilenborough,  but  in  the 
disensaioia  of  which  that  authority  was  not  cited,  the  Court 
of  Ckmimon  IHeas  seem  to  have  recognised  the  rule  as  laid 
down  by  Lcnrd  Hardwicke;  but  the  express  point  was  not 
decided. 

Bj  the  custom  of  London,  if  any  man  or  woman,  free  of  Custom  of 
die  eity,  die,  leaving  an  orphan  within  age,  and  not  married,  ^'^™^°' 
die  mayor  and  aldermen  may  compel  the  executor  or  ad- 
ministrator to  appear  at  a  court  of  orphanage,  and  exhibit  an 
inventory ;  and  in  case  any  debt  appear  to  be  outstanding, 
to  give  security  to  the  chamberlain  to  render  upon  oath  a 
trne  account  of  the  same  when  received ;  and  on  his  refusal, 
may  commit  him  till  compliance.  Nor  shall  his  having  given 
security  to  the  Spiritual  Court,  as  above  mentioned,  release 
from  the  obligation  of  the  custom,  (u) 


Sbction  IV. 
Of  Collecting  the  Effects. 

Thb  next  duty  of  the  executor  or  administrator  is  to  collect 
all  the  goods  and  chattels  so  inventoried.  For  that  purpose 
the  law  invests  him  with  large  powers,  (as  it  has  already  ap- 

(r)  Bull.  N.  P.   140.     Smith  v.  Q)  3  B.  Moore,  69.     2  Phill.  Ev. 

DtTis,  MJS.  Selw.  N.  P.  712.  367.  7th  edit. 

(f)  Giles  V.  Dyson,  1  Stark.  N.  P.  (u)  Com.  Dig.  Guardian,  (G.  1.) 
C.  32.  1  Roll.  Abr.  550.  Luck's  Case,  Hob. 

247.    Toller,  254. 

U   U 
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peared,  in  considering  the  quantity  of  Us  estate,  as  well  in  action 
as  possession:)  And  it  is  incumbent  on  him  to  sTail  himself 
of  his  authority  with  reasonable  diligence  in  the  collection 
of  the  effects  of  the  deceased.  Therefore,  if  by  unduly  de- 
laying to  bring  an  action,  the  executor  or  administrator  has 
enabled  a  creditor  of  the  deceased  to  avail  himself  of  the 
Statute  of  Ldmitations,  the  executor  or  administrator  will  be 
personally  liable,  (a)  So  the  executor  or  administrator  must, 
within  a  convenient  time,  remove  all  the  personal  property 
of  the  deceased,  which  he  may  have  left  on  any  land  which 
goes  to  the  heir,  or  to  a  reversioner  or  remainder-man : 
otherwise  such  property  may  be  distrained  damage  feasant.  (&) 
In  the  case  of  Stodden  v.  Harvey ^  (c)  a  lessee  for  life  of  a 
house  and  pasture  land  died  ;  his  executors  suffered  his  cattle 
to  go  there  for  six  days  after  his  death,  and  then  removed 
them ;  and  in  trespass  justified  for  that  time,  averring  that 
in  that  space  of  six  days  they  could  not  procure  any  other 
land  or  place  whereon  to  put  the  cattle  :  The 'plaintiff  de- 
murred ;  and  whether  that  were  a  convenient  time  to  move 
them,  was  the  question :  The  Court  inclined  to  be  of  opi- 
nion that  six  days  was  but  a  convenient  time  for  removing, 
especially  it  being  averred,  that  they  had  not  any  other  place 
to  remove  them  to  :  but  for  a  fault  in  the  plea,  wheiein  the 
defendants  pleaded  a  lease  of  the  house,  but  not  of  the  land 
in  the  declaration  mentioned,  it  was  adjudged  for  the  plaintiff. 

(a)  Ilayward  v.  Kinsey,   12  Mod.         (6)  See  ante,  p.  602. 
573.  (c)  Cro.  Jac.  204. 
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CHAPTER  THE  SECOND. 

OF  THB  PAYMENT  OF  DEBTS  BY  THE  EXBCCJTOR  OR 
ADMINISTRATOR,  ACCORDING  TO  THEIR  PRIORITY 
OF   DEGREE. 


Section  I. 

1.  Of  the  Payment  of  the  Expences  of  the  Funeral,  a$ul 
of  the  Probate  or  Administration.  2.  Of  Debts  due  to  the 
Crown*  3.  Of  Debts  to  which  particular  Statutes  give 
Priority  (f  Payment. 

Having  considered  in  a  previous  part  of  this  treatise  the 
quantity  of  the  estate  of  an  executor  or  administrator,  it  is 
now  necessary  to  treat  of  his  duty  in  the  application  of  that 
estate,  according  to  the  order  prescribed  by  the  law. 

1.  Before  any  debt  or  duty  whatsoever,  funeral  expences,  i.  Funeral 
with  the  proper  limitation  as  to  the  amount,  are,  as  it  has  ^^P^'^^^* 
already  appeared,  (a)  to  be  allowed  out  of  the  estate  of  the 
deceased.    These  expences  are  to  be  preferred,  even  to  a 
debt  due  to  the  crown,  (b) 

The  next  thing  to  justify  and  occasion  expense  is  the  Expences  of 
proving  of  the  will  or  taking  out  administration ;  (c)  but  a  P'^"**®*  ^• 
greater  disbursement,  says  the  author  of  '*  the  Office  of  an 

(a)  Ante,  p.  636. 

{b)  R.  t;.  Wade,  5  Price,  627.  by  Richards,  C.  B. 

(c)  2Black.  Com.  511. 

uu  2 
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.  Executor/'  {d)  will  not  stand  allowable,  than  is  prescribed  by 
the  statute  of  21 H.  8.  c.  5.  (e) 

The  costs  of  a  suit  in  Equity  are  to  be  considered  as  ex- 
pences  in  administering  the  estate,  and  are  the  first  charge 
upon  an  estate,  whether  administered  in  or  out  of  court.(/) 
But  in  a  case  where  a  will  provides  for  the  payment  of  \*  teak 
^*  tamentary  expences"  out  of  a  specific  bequest,  this  ^prp^, 
vision  does  not  include  the  costs  of  a  suit  occasioned  by  the 
will :  for  the  words  **  testamentary  expences"  are  con^qed 
to  the  usual  charges  of  the  probate,  &c. ;  and  such  costs  ipust^ 
therefore,  be  paid  ou^  of  the  residuary  estate,  (jr)  , 

2.  Payment  2.  The  third  occasion  of  disbursement  by  the  executor  or 
administrator  is  the  payment  of  debts ;  and  in  such  pajrment 
he  must  be  careful  to  observe  the  rules  of  priority  :  for  if  he 
pay  those  of  a  lower  degree  first,  on  a  deficiency  of  assets, 
he  must  answer  those  of  a  higher  out  of  his  own  estate.  (A) 
So  an  executor  or  administrator  b  tound  to  plead  a  debt 
of  a  higher  nature  in  bar  of  an  action  brought  against  him 
for  a  debt  of  inferior  degree,  and  rUns  ultra,  if  he  has  not 
assets  for  both ;  otherwise  it  will  be  an  admission  of  assets  to 
satisfy  both  debts,  (i) 

Debts  due  to      To  all  other  debts  of  whatever  nature,  as  well  of  a  prior  ^ 
the  crows.       ^f^  subsequent  date,  such  as  are  due  to  the  Crown  by  record 

or  specialty,  claim  the  precedence,  (j)    So  that  if  there  be 

(d)  P.  260.  Uth  Edit.  *'  agaiost  it''  We«tw.  OIF.  Ex.  200. 

(e)  With  respect  t^  the  proper  14th  edit. 

fees  for  probates  and  letters  of  ad-  (/)  Loomes  v,  Stotherd,  1  Sim.  & 

.ministration,  seeBurn's  Kccles.  Law,  Stu.  461.  by  Sir  J.  Leach. 

tit.  Fees,  and  tit.  Wills^  vol.  4.  p.  fe) Browne v.Groombridge, 4  Mad. 

264.  291 .  8th  edit.    "  St.  Germaine,  495. 

"  (the  author  of  the  Doctor  and  Stu-  (A)  2  Black.  Com.  511. 

"  dent,  dial.  2.  c.  10.)  who  was  no  (i)  Rock  v,  Leighton,  1  Salk.  310. 

><'  stranger  to  the  canon  and    civil  1  Saund.  333,  a.  n.  8. 

"  law,  as  appears  by  his  book,  saitli,  (j)  Magna  Charta,  c.  18.    2  Inst. 

"  that  the  ordinary  ought  to  take  no-  32.     Littleton  v.  Hibbins,  Cro.  Eliz. 

"  thing  for  probate,  if  the  goods  suf-  .  793.    Swinb.  pt.6.  8.16.    Wentw. 

«  fice  not  for  funeral  and  debts;  but  Off.  Ex.  261.  14th  edit.  Com.  Dig. 

«'  he  means  only  that  conscience  is  Admon.  (C.  2.) 
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not  come  to  the  executor  or  administrator  goods  of  greater 
▼aloe  than  will  suffice  for  the  satisfaction  of  these,  he  is  not 
to  pay  any  debt  to  a  subject :  and  if  he  be  sued  for  any  such, 
he  may  plead  in  bar  of  this  suit  that  his  testator  or  intestate 
died  thus  much  indebted  to  the  king,  showing  how,  &c.  and 
that  he  hath  not  goods  surmounting  the  value  of  that  debt,  (k) 
Or  if  the  subject's  pursuit  be  not  so  by  way  of  action,  as  that 
the  executor  or  administrator  hath  day  in  Court  to  plead, 
but  be  by  way  of  suing  execution,  as  upon  statute  staple  or 
merchant,  then  is  the  executor  or  administrator  put  to  his 
audita  querela,  wherein  he  must  set  forth  this  matter.  (/) 

But  the  debts  due  to  the  crown,  which  are  so  privileged, 
are  confined  to  such  as  are  due  by  matter  of  record,  or  by  spe- 
cialty. Sec.  (m)  (which  are  of  the  same  nature ;  for  by  statute 
33  H.  8.  c.  39.  it  is  enacted  that  all  obligations  and  special- 
ties, taken  to  the  use  of  the  king,  shall  be  of  the  same  nature 
as  a  statute-staple).  And,  therefore,  sums  of  money  owing  to 
the  king  on  wood  sales,  or  sales  of  tin,  or  other  his  minerals, 
for  which  no  specialty  b  given,  shall  not  be  preferred  to  a 
debt  due  to  a  subject  by  matter  of  record,  (n)  So,  though 
fines  and  amercements  in  the  King's  Courts  of  Record  are 
clearly  debts  of  record,  (o)  and  entitled  to  such  preference, 
yet  amercements  in  the  JS^ing's  Courts  Baron,  or  Courts  of  his 
Honours,  which  are  not  of  record,  have  no  such  priority ;  (p) 
nor  have  fines  for  copyhold  estate,  nor  money  arising  from 
the  sale  of  estrays  within  his  manors  or  liberties  ;  for  these 
are  not  debts  of  record,  (q)  Again,  whatever  accrues  to  the 
king  by  attainder  or  outlawry  is  considered  as  a  debt  by  sim- 
ple contract,  before  office  found ;  and,  although  debts  due  to 
the  person  outlawed  or  attainted  be  by  obligation  or  other 
specialty,  and  the  outlawry  or  attainder  be  of  record,  yet  the 

(k)  W«ntw.  Off.  Ex.  261.    14th  tit.  Exore.  (L.)2.' 

edit.     Godolph.  pt.  2.  c.  28.s.  3.  (o)  Godolph.  pt.  2.  c.  28.  s.  3. 

(0  Ibid.       .  (p)  Wentw.  Off.  Ex.   263.  14th 

(jw)  WeDtw.  Off.  Ex.  262.   14th  edit     Com.  Dig.  Admon.  (C.  2.) 

edit. '  Godolph.  pt  2.  c.  28.  s.  3.  3  Bac.  Abr.  80.  tit.  Exors.  (L.)  2. 

Com.  Dig.  Admon.  (C.  2.)  (?)  Ibid. 

(«)  Ibid.      3  Bac.  Abr.  79.  80. 
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law  does  not  recognize  the  king's  title  before  office  found : 
for  till  then  it  does  not  appear  by  record  that  any  such  ddbt 
was  due  to  the  party,  (r) 

So  if  the  king's  debtor  by  simple  contract  be  outlawed  on 
mesne  process,  the  debt  is  not  altered  in  its  natare^  nor  shall 
it  have  precedence,  as  if  the  outlawry  were  subsequent  to  the 
judgment,  and  the  debt,  therefore,  of  record.  (<)  Nor  does 
the  prerogative  extend  to  a  debt  assigned  to  the  king : 
Therefore  it  was  held,  where  the  obligee  of  a  bond,  after  Ae 
death  of  the  obligor,  assigned  it  to  the  king,  that  the  oUigor^s 
executors  were  warranted  in  satisfying  a  judgment,  recovered 
against  him  in  his  lifetime,  in  preference  to  the  bond.  (0  So 
also  the  arrears  of  rent  due  to  the  crown,  whether  it  be  a  fee- 
fiirm  rent,  or  a  rent  reserved  on  a  lease  for  yearsi  shall,  it 
appears,  be  regarded  in  the  light  of  a  debt  by  simple  con- 
tract. («) 

Again,  it  has  been  held,  that  a  recognizance  in  the  Court 
of  Chancery  by  a  guardian  in  the  matter  of  a  minor,  is  not 
to  be  considered  a  debt  due  to  the  crown,  (t;) 

But  it  seems,  that  if  the  king's  debt,  and  likewise  that  of 
a  subject,  be  both*  inferior  to  debts  of  record,  the  king  shall 
be  preferred,  (to) 

By  statute  55  Geo.  8.  c.  55.  s.  45.  the  commissioners  of 
stamps  are  authorized,  in  certain  cases,  to  give  credit  for  the 
duties  on  probates  and  administrations ;  and  by  s.  46.  it  is 
provided,  **  That  the  duty  for  which  credit  shall  be  so  given 
**  shall  be  a  debt  to  the  crown,  and  shall  be  paid  in  preference 
**  to  any  other  debt  whatsoever.'* 

• 

3.  Debts  to         8.  Next  in  order  are  certain  specific  debts,  which  are,  by 
cular  su^es   P^^^^^I^  statutes,  to  be  preferred  to  all  others.    Such  were 

gives  priority: 

(r)  Wentw.  Off.  Ex.  263. 1 4th  Edit.  Court. 

Bac.  Abr.  uU  tupra,  .  (u)  Com.  Dig.  Admon.   (C.  3.) 

(s)  Com.  Dig.  Admon.  (C.  2.)  Eiby  Wentw.  Off.  Ex.  264.  14th  edit,  but 

V.  Erby,  1  Salk.  80.    Toller,  261.  see  infra^  p.  666. 

(0  Com.  Dig.  Admon.  (C.  2.)  Di-         (v)  Ex  parte Usher^  1  Ball  &Beatt. 

mock's  case,  Lane.  65,  by  Tanfield,  199. 
C.  B.,  which  was  granted  by  the         (to)  Bac.  Abr.  libi  supra,  n.  (a). 
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formcrlj  forfeifuvM  for  aot  b«rjiiig  in  wooites  under  tke  sia- 
Ute  of  Charles^  now  repealed  by  stat  54  Geo.  3.  c.  108. ; 
and  such  ate  deMs  for  letter&»  not  exeeeding  51.,  to  tbe  po8< 
office,  (x) 

Agaio,  by  stat  17  Geo.  2.  c.  96.  s.  Sw  it  is  enaeted,  that  if  Money  due 
any  overseer  shall  die   before  the  expiration  of  his  office,  overaeen  o? 
**  his  exeentors  or  administrators  shall,  mthin  forty  days  after  ^^^  ?^^  * 
*'  his  decease,  delivet  over  all  things  concerning  his  office  to 
**  aoBie  ehurch-wardee,  or  other  overseer  of  the  same  place ; 
*'  and  shall  pay  oat  of  the  assets  left  by  sucb  overseer,  aH  sums 
**  of  mooey  remaining  due,  which  he  received  by  virtue  of 
*'  hia  said  office,  before  any  of  kis  other  dAi$  are  paid  and 
«'  saHskd." 

LihewisB,  it  is  provided  by  stat.  SSGreo.S.  c.  54.  s.  10.  Officers  of  a 
thai  if  aey  pessoe  appointed  to  any  office  by  any  Friendly  ^j"^^.  ^ 
Soeiefy,  and  having,  in  his  hands  any  moeey,  or  efectsr, 
or  secuiities  bdonging  to  the  same,  shall  die,  or  become 
a  bankrapt  or  insolvent,  his  executors,  administrators,  of 
assignees  shall,  witSun  forty  days  after  demand  made  by 
the  order  of  any  such  society,  or  the  major  part  of  them  as- 
semUed  at  any  meeting,  deliver  all  things  belonging  to  sach 
society  to  such  peraoBS  as  they  shall  appoint,  and  shall  pay 
out  of  the  assets  or  effects  of  such  person  alt  sums  of  money 
remaining  due,  which  such  person  received  by  virtue  of  his 
said  office,  before  any  of  his  other  debts  are  paid-,  and  all 
such  assets  and  effects  shall  be  bound  to  the  payment  thereof 
accordingly. 

This  provbion  of  the  statute,  preferring  the  claim  of 
friendly  societies  to  those  of  all  other  creditors,  it  should 
seem,  is  not  favoured :  (y)  aud  it  has  been  held  to  be  con- 
fined to  persons  duly  and  formally  appointed  officers  of  the 
society ;  and  that  it  does  not  extend  to  any  person  to  whom 
the  money  of  the  society  has  been  paid  as  banker,  or  to  whom 
the  money  has  been  lent  upon  security,  paying  interest,  (z) 

(x)  9  Ann.  c.  10.  s.  30.  2  Black,  parte  Stamford  Society,  15  Ves.  281. 
Com.  511.  (2)  Ex  parte  Lancaster  Society,  6 

(y)  See  the  remarks  of  Lord  £1*  Ves.  98.  Ex  parte  Ashley,  6  Vcs.441. 
don  in  Ex  paite  Ross,  6  Ves.  804.  Ex      Ex  parte  Corscr,  i^.   Ex  parte  Ross, 

6  Ves.  802. 
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Treasurer, 
&c.  to  paving 
oommission- 
ers: 


^    '        I       ' 


Whether 
these  debts 
have  prece- 
dence of  the 
crown. 


or  suffered  to  remain  in  his  hands  upon  giviiig*  seeuBi^  (lutf ' 
hjfV^  d^^Wlied  pot  to  be  ^dtfiiti  the>  preference  f^ii^te  3)y 
lJ^;f|ct.^  the  pr^fer^oe  bmng  given  only  ia  respeclj>£  inoBisgr. 
ifh^k^  gpt  into,  the  hands  of  officers^.  itidepelideiit(  of  .oq»* 

^J^tijrithstandingKthe  eeiisujpes*  which  this  enactmentcteii 
Di^  ^rom  eminent  judgei\y  the  reecpt  statute  for  the^^omolida* 
ti^g^and^  amipndment  of  th^  law^  rolatiog  tOifsienAIy  sodiotiaBj 
IQLrfi^ep* 4.  c.  i$6.  a. 2(1.,  contains  ft simii^  ir.  ^)«.  < 

^..^Jioth^.  instance  may  be  adduced  vol  tbacase  of  jmmaj 
dfif^jEron.  the  deceased  as  treasurer  or  opl]0ctQ^  to  paviaig 
<^^umissioners  under  the  metropolis  act,  57  6.3>  CtSS^.tS^ftl* 
(local  act),  by  which  it  is  enacted,  that  tbei^xeontoia  oniiA* 
ministrators,  &c.  of  any  treasurer,  ooUector;' or  othetrtoffioer* 
8cc^' shall*  out  of  the  estate  and  effects^,  pay  the  c^njuission- 
€apei^.&c«  all  such  sums  of  money  as  stmll  have  be^  collected 
by,  tlie  deceased,  and  doe  to  the  comniisfli(mers,uU'PneferettDe 
Xif  any  oth^  debt  or  debts  (except  debts  due'to^  the\ki»ji*9 
majesty.)  .     .    t .  *•     ».-  •.   . 

>  It  may  here  be  observed,  that  the  words  of  these<8ft%.eJC" 
cepjdng  the  last,  are  very  large,  sufficient,  as  it  seams,  to 
^ye  to  the  debts  which  are  .the  subject  of  thoui  proctedeiioe 
to  thpso  due  to  tl^e  crown :  but,  perhaps  they:  would;llot^be  so 
construed,  (z) 


Sect<on  11. 

*  • 

Cf  the  Payment  of  Debts  of  Record. — 1.  Judgments*  2.  !>«- 
crees.    3.  Statutes  and  Recoynizances. 


TfBX.T  in  prioi^y,  in  the  order  prescribed  for  payment  of  debts, 
come  thosfr  wMdi  are  debts  of  record :  (a)  And  debts  of  thb 
nature  are  of  two  sorts,  to  which  belongs  a  subdivisidn  of 

(y)  Ex  parte  Stamford  Society,  15  in  JEr  prn^te  The  Lancaster  Society. 

Vi^.280.  Ex  parte  Buckland,  Buck.  (a)  VVrentw.  Off.  Ex.  245.  14th 

214.  Edition. 

(«)  6  Ves.  99.  by  Lord  Alvanley 


fm&cikm^.^l.^\3mAffiMmii  in  Cimrtii  of  Iteeiofa;  HI  H^ 
oogkiifl^ttioes ttid vlatuliM.      •"■  '  '•■''"■  •'"'■  •'- 

y/J«dgiKiitB  ittCitmrts'of  Rec(^  oMaiii^'  ckmi^^  i.Jndgments: 

ppdMrily-BgatiiBltW  tefltaildT(VHitestate,<)rr<^fk8sedb^'hiitt^^^  ^eirprece- 
stfajnit  pMcMlMit'degM^i  Mt  mljioM^ithtslyj^lipedhlliyi  cogmxances 
but  to  recog^oizances  and  statutes,  (though  the  latter  ate  aliid  j^^^^J^ 
ddMs/ oCu|po(»0fd/)»'imd'ttust  Wpr^  executor  cord,  as  well 

^^mamhmtMor)  wh^^|mor  in  point  of  time  or  ti6t(B)  ^ton>ecial. 
Ibtlwfeie,?  Ii«^  ttiliiNI  diseharge  ^a  later  or  mord  puiime  jtidg^ 
ment,  in  pieftMiM^ito  if  tftatute  or  refcogfrnasande  in  tini^^^re-' 
(1^  'And'  if  the  /Creditor  by  recognizance  cSiouId  Kue 
9L  9Hr9 /kdms, '4jfr  the  creditor  by  statute  sue  ex^cutioti 
against  the  executor,  he  must  in  the  former  case,  plead  the 
judgment  unsaUsfied,  and  in  the  latter  is  bound  to  have  re- 
conrse  to  an  audita  querela.{d) 

Hie  next  consideration  is,  what  shall  be  considered  judg-  y^^^  sort  of 
ments,  so  as  td  be  entitled  to  this  precedence.    The  privflege  intitledtothis 
is  Bot  confined  to  ^dgments  in  the  Courts  of  Westminst^  precedence: 
Hitf,  but  extends  itself  to  judgments  in  all  other  courts  of 
record:  that  is  to  say.  Courts  in  cities  or  towns  corporate 
having  powet  by  charter  to  hold  plea  of  debt  above  forty 
shillings^  as  in  London,  Oxford,  and  other  places,  (e)    So  a 
judgaMot  in  a  Court  of  Pie  Poudre,  which  is  a  court  incident 
to  every  fidr  and  nuurket,  and  is  the  lowest  Court  of  Justice 


(b)  The  Sadlers*  Case,  4  Co.  59.  b. 
60.  a.  Harrison's  Case,  5  Co. 
28,  b.  Wentw.  Off.  Ex.  266.  270. 
14th  Edit.  1  Roll.  Abr.  926.  Exors. 
(R.)  pi.  1 , 2.  Bond  &  Bailees  Case, 
1  Lfedn.  328.  3  L^\  2tD. 

(c)  Went  Off.  Eii  ^67,  t4ih  Bdit. 

(d)  Went.  Off.  Ex.  266, 267. 14th 

Eiyt.''  4  f .  f . .  ^  .T .  • .         •  ■ 

j^  W«nU  0£r*  Bx*  ^1-  t4ik  Edit 
fojr  altbon^  e^ ecutioa  in  the  fir^t 
instance  cannot  be  had  of  any  other 
goods  tlMh'stich  as  be  within  the 
jnrisdictiim  of  that  Court,  yet  if  the 
record  be  removed  into  Chancery  by 
catiorari,  and  thence  by  mittimuM 


into  one  of  the  Benches,  execution 
may  so  be  had  on  any  goods  in  any 
county  in  England.  Ibid.  And  now 
by  the  stat.  19  Geo.  3.  c.  70.  s.  4., 
where  the  debt  is  under  10/.  (^noe 
extended  to  20/.  by  stat  7  &  8  Geo. 
4.  c.  71:  s.  6.)  any  of  his  majesty's 
Courts  of  Record  at  Westminster 
may,  on  a  proper  appffeatkm,  cans^ 
the  recosds  of  such  jodgments  to  be 
removed  thither,  ftod  may  issue  writs 
of  execution  against  the  persons  or 
effects  of  the  defendants,  in  the  same 
manlier  as  on  jud^ents  obtained 
in  those  superior  Courts. 
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known  to   the  law  of  Eagknd,  ekdma  the  same  prefer- 
ence. (/) 

But  a  judgment  in  the  Loml  Mttjpor's  Cowrl,  obtmed 
agninst  the  garaishce  by  feerign  attachment,  does  not  entitle 
the  plaintiff  to  rank  as.  a  judgment  creditor  in  the  a^ninif- 
tcatien  of  the  gamiriiee's  assets,  {j) 

A  judgment,  which  is  entered  up  (by  virtue  of  the  statute 
17  Cav.2.  c«  &  s.  l.)against  the  testator  or  intestate  after  hie 
death,  when  that  happens  between  verdict  and  judgment^  <&) 
shaU  be  consideied  as  li  entered  ap  in  his  life-tinne,  and  en* 
titled  to  priority  of  payment  by  his  executon  or  adminialm- 
tora  accordingly*  (t)  But  where  his  death  happens  between 
intedocatory  and  final  judgment,,  and  the  latter  is  eniered  up 
by  wtue  of  the  statuteS  8^9  W.aO)  it  ia otherwise;  for 
such  judgment  is  not  to  be  eateared  iqpdnst  tlm  testatar  er  in- 
teAaite,  bat  against  hia  executoc  er  adtninistvator.  (i)  And 
it  is  the  same,  where  the  death  happens  after  the  wiit  iA  en** 
quiiy  is  exeeutsd,.  and  beforn  final  judgment..  (/). 

A  judgment  signed  after  the  testator^s  deaths  at  any  time 
dafing  the:tena  in  which  he  diedy  or  the  sobsec^uent  vacatfon^ 
is;  by  relation,  a  judgment  of  the  first  day  of  the  term,  (m) 
^vliatarenot.  A  juc^;ni0ttt,  f  taftd  compn/e^,.  wl  the  nearly  ebsefete  action 
of  account^  is  of  a  nature  too  incomplete  to  be  privileged  like 
other  judgments  ;(n)p  but  a  judgment  on  asdre  facias^  quod  €M' 
ecuiionem  habeat,  is  equal  to  a  judgment  qtuki  recuperet,  (o) 

A  judgment  in  a  foreign,  country,  is  considered,  in  our 
courts,  merely  as  a  debt  by  simple  contract.  (/>). 

A  judgment  against  the  executor  or  administrator  himself. 


(/)  Searle  v.  Lane,  2  Vem.  89. 
S.C.    Freem.Cb.C.103. 

(g)  Holt  v.  Murray,  1  Sim.  485. 

(A)  See  ofi/e,  p.  580. 

(0  Burnet  v.  Holden,  1  Lev.  277. 
S.  C.  1  Mod.  6.  Sir  T.  Raym.  210. 
Colbeck  V.  Peck,  2  Ld.  Raym.  1280. 

(J)  SeeantCf  p.  581. 

(k)  Weston  v.  James,  1  Salk.  42. 
2  Saund.  72.  m.  5th  Edit.  1  Com. 
Dig.  Pleader,  (2  D.  9.)     Smith  v. 


Eyles,  2  Atk.  386.  by  Lord  Hard- 
wicke. 

(/)  Goldsworthy  v.  Southcott,  1 
Wils.  243. 

(m)  Bragnerv.Langmead,  7  Term. 
Rep.  20. 

(«)  Searle  V.Lane,  Freera.  ('h.  C. 
103. 

(o)  Went  Off.  Ex.  272.  14th  Edit. 

(p)  Dupleix  V.  De  Roven,  2  Vern. 
640.    Walker  u.  Witter,  Dougl.  1 . 
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is  not  to  be  eooffidefed  within  thd  same  elass  as  those  which 
are  reeoTeved  against  the  deceased,  (gr)  Sach  ajudgnentf 
slanda  rilogether  on^  a  different  fccting.  It  may  he  briefljF 
stated'  m  tins  place,  that,  with  vespect  to  other  ofeditors  of 
the  deceased,  a  creditor  whe  has  ebtatned  a  jadgnient  againsi 
the  eateentor,  has  ne  priority,  except  with  regard  to  debts  ef 
equal  degree  with  that  iipo&  which  he  has  obtained  judgment 
AflMMig  such,  hia  debt  ia  aHewed  the  precedence>  because  the 
execvfor  ought  to  pay  Aat  cre^Ktor  first  whe  ases^  the  fiist 
dHigen^D.  (i^  Therefore,  the  execntor  may  plead  in  bar  to  an 
action  by  a  simple  contract  creditor,  that  there  &»  a  judgtient 
unsatisfied  which  another  simple  con^ct  creditor  has  obtain- 
ed against  him,  the  execnior,  and  that  it  will  exhaust  the 
assets  te  satisfy  that  judgment :  Bat  such  a  plea  is  not  allow- 
able in  an  aetton  by  a  creditor  of  superior  degree,  as  upon  a 
bond  of  which  the  executor  had  notice,  or  a  judgment  which 
has  been  docheled.  (s)  It  must,  however,  be  obsevred,  that 
as  between  the  executor  himself,  and  the  creditor  who  has 
obla&ied  judgment  against  him,  such  judgment  (except  in  the 
instance  of  judgment  of  assets  infuturo),  must  be  satisfied; 
at  all  events,  without  reference  to  the  state  of  the  assets,  or 
the  claims  of  superior  creditors :  for  if  the  estate  of  the  de- 
ceased is  insufficient  to  satbfy  it,  the  executor  may  be  com- 
pelled to  do  so  4s  b(mi§  proprii9.{t) 

If  a  judgment  bo  satisfied,  and  is  only  kept  on  foot  to 
wrong  other  creditors ;  or  if  there  be  a  defeasance  of  the 
judgment  yet  in  foM;  then  this  judgment  will  not  avail  to 
keep  off  other  creditors  from  their  debts.  («) 

It  is  enacted  by  stat.  4  &  5  W.  &  M.  c.  20.  s.  3.,  that  no 
judgment  not  doggeted  and  entered  in  the  books  kept  for 
that  purpose,  according  to  that  act,  shall  affect  any  lands  or 
tenements,  as  to  purchasers  or  mortgagees,  or  have  any  pre- 
ference against  heirs,  executors,  or  administrators,  in  the  ad- 
ministration of  their  ancestors^  testators',  or  intestates'  effects. 

(9)  Wcntw.  Off.  Ex.  ^70.   14th  (0  See  infra.  Abbis  r.  Winter,  3 

EdhioD.  Swanst.  579.  note, 

(r)  Ashley  v.  Pocock,  3  Alk.  308.  («)  Went.  Off.  Ex.  268. 14Ui  Edit 
(f)  SfC  infra,  p.  ^60. 


6^  '  *{y^  of  an  Execktdr.    ^Pt.  la*  Bk.  i*. 

X  ■  .  i, .  /    f^Y^  i^jj  l^^jj^  ^^^  1^^  j^  htw(fi)  and'eq^,(toy  hi^e 
'{£.]:o  :    .;  aflmfaihitratidii  of  Ae  antestcn^Vor'testktdr^scsbltes/a  jvidg^ 
/,         I    metit/not  doggeted,  ptmruaiit  to  this  statate;  fs  t<>  bef  bbii- 
.  )     '  A  f  iKdered  only  as  a  simpfe  contraet'  debt ;  and  on  the  isia&  it 
pkke  adnUntstravit,  the  executor  may  givd  m  evidenee  t&Hlb 
he  has  applied  all  the  assets  in  payment  of  bond  or'  )dmfll<^ 
contract  debts  before  the  commencement  t^' the  action,  f if) 
Alid  if  an, heir  or  execut6r  should  plead/  t6  an  action  dii  ^ 
boiid  or  shnple  contract,  an  tiutstanding  judgment,  the  jj^ahkttf 
inay  reply/that  it  was  not  doggeted  and  entered  k6£b]^£ii4^ib' 
the  provisioAd  of  the  statute,  (y)  ;      .         i    T  ii  t 

liUs  statute;  it  will  be  remarked,  is;  in  its  tennii/donfiiiM 
to  the  Courts  lEtt  Westminster,  and  does  not  extend  to  judg- 
ments of  inferior  Courts  of  record,  which,  it  has  already  beelk 
observed,  are  equally  entitled  to  precedence  with  the  judg- 
.  ments  of  the  Courts  above,  (z) 
Judmn^Qts       '  Between  one  judgment  and  another  obtained  against  the 
ha^Tenqpn»-.,,  deceased,  as  they  stand  among  themselves,  precedency  or 
among  them-    priority  of  time  is  not  material,  (a)    Nor  is  there  pfeferoice 
selvei.  ;■         to  be  claimed  by  the  creditor  with  respect  to  the  original 
'   cause  of  action;  for  a  judgment  against  the  testator  on  a 
...  I  debt  by  simple  contract,  is  of  the  same  nature  as  a  judgment 
on  a  specialty.  (5)  .  ^      i  ? 

Of  several  judgment  creditors,  therefore^   be  who  ihrst 
'  sued  out  execution  must  be  preferred ;  and  before  any  ^x-' 

'  '  ecution  sue^,  it  is  at  the  election  of  the  exeeiitbr  or  adzniAis- 

■   '  •■It. 

t^ator  to  pay  whom  he  will  first,  (c)  •  Eveh  if  each  brihg^'a 
^cire  facias  upon  his  judgment,  the  executor  or  administrator 
inay  yet  confess  the  action  of  which  he  wilt'firsi;  hotwitlb- 
standing  the  scire  facias  was  brought  by  tibe  one  before  tbe 
other.  (<f) 

(d)  Hitkey  V.Taylor,  6  Term  Itep.  (y)  Steel  v.  Roriie,  1  Bos.  &  Pull. 

384.  307.    2  Saund.  9. 

(w)  LandoQ  v.  Ferguson,  3  Russ.  (j)  Ante  p.  657. 

Glum.  Ca.  349.  (a)  Went.  Off.  Ex.  269. 14th  Edit. 

(*)  Hickey  v.  Taylor,  6  Term  Rep.  (ft)  Toller,  264. 

384.    2  Saund.  9.  note  to  JeflVeson  (c)  Went.  Off.  Ex.  269.  14th  Edit. 

V.  Morton.  {(f)  Ibid,    See  infra,  sect.  5. 
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|t,vaA  held^  Bereblock  v.  Bead,(e)  after  great  difference  Whether  the' 
of  9|^^on  amoivg  the  jiidgeSy  that  an  executor  or  adnuni^tratar^  !^^|^^^^  ^^ 
bj.  bripgi^g  a  writ  of  error  on  a.  judgment,  might  poa^pope  it,  ment  of  a 
tp.  a./ltetut^;  and  the  si^tisfying  the  debt  on  the  atatutey  if  i^wnTofemr. 
p^i|dij9g,t|M9  y(nt  of  lorror^^  should  be  no  deVastavity  because  it 
irf^ .pf^t^^of  jbdfl;  power  to  withstand  the  payment  of  it;  thfi 
effect;,  9C  th^  judgment  being  by  the  writ  of  error  wholly  aus-. 
peoded*  •  .^ut  qow»  by  stat.  6  G.4*  c.96.  s.l.  for  prey  eating 
$Ajff^piai»  wKiU  of  epoT,  execution  shall  not  be  staid  or  de-* 
laye4*  ^FXt^^  9^^  enror  thereupon,  without  the  special  order  of 
the  Court,  or  some  judge  thereof,  unless  the  person  In  whose 
nfpifi  ihj^  fr^,  of  error  is  brought,  is  bound  with  two  sureties 
in  a  recognj^^ce  to  prosecute  with  effect,  and  satisfy  the 
d/e\>t?  damij^ges,  and  costs,  if  the  judgment  be  affirmed. 


;,*t      .! 


A  decree  in  a  Court  of  Equity,  obtained  against  the  tes-  Decree  in 
tatpr^or  intes^te,  is,  in  respect  to  the  course  of  administering  ^^'^  ' 
assets,,  ^uiyalent  to  a  judgment  at  law  against  him,  an^  f^^  ^  s 
shall  stand  in  the  same  order  of  payment.  (/)  iaw : 

However  an  executor  or  administrator,  if  sued  at  law  for  a  the  executor 
debt  of  inferior  degree,  cannot  plead  or  give  in  evidence  a  j^^^^w  but 
decree  of  a  Court  of  Equity,  (y )     But  he  may  relieve  him-  must  have  an 
self  l)y  a  bill  in  equity,  and  have  an  injunction.  (A)  mjunc 

I^  a  ^decree  be  not  conclusive  of  the  matters  in  question,  what  sort  of 
as  if  it  bQ  marely  to  account,  and  do  not  ascertain  the  sum  to  ^[^  ^" 
be  pcud^  .it  is  analogQus  to  a  judgment  quod  computet  at  law ;  precedence. 
and  that  is  no  complete  judgment  till  the  account  be  stated. 
Th^fpi^^,  ^t  has  been  holden,  that,  pending  a  bill  in  equity, 
and  after  such  decree  against  his  testator,  an  e^cecutor  may 
pay  any.  other  debt  of  a  higher  or  equal  nature,  in  case  the 
assets  be  legal,  although  he  has  no  power  to  do  so,  as  against 
a  final  decree,  (t) 

(e)  GrowElix. 734.892.  S.C.Yelv.  Freem.    Ch.  Ca.  103.      Astley  v. 

29.  2Brownl.39.81.  2  Anders.  157.  Powis,  1  Ves.  Sen.  496.    3  P.  W. 

(/)  Shafto  V.  Powel,  3  Lev.  355.  401.  note  to  Robinson  v.  Tonge. 

Peptoe  ^.    Swinbum,    Bunb.   48.  (g)  Stasbyt;.PowellylFreem.334. 

Stasby    v.  Powel,    1   Freem.  333.  (h)  Ibid,  Harding  v.  Edge,  1  Vem. 

Bitdiop  «.  Godfrey,  Prec.  Chan.  79.  143. 

Searle  v.  Lane,  2  Vem.  89.    S.  C.  (t)  Smith  v.  Eyles,  2  Atk.  385. 
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3.  lUcogni-        3.  Reeogaizaooes  and  aiatutes.    Next .  in  rank  to  jadg- 

zances  and  *     «* 

statutes :         ments  aad  deorees,  are  i^eogniBances  and  statutes. 

A  reeogmaahoe  is  an  obligation  of  reeord ;  it  migr  be  en- 
tered into  by  the  {mrty  before  «  Goort  ef  Record^  or  a  magis- 
trate dnly  anthoriaed,  coadifiCMied  far  tke  perfomasnoe  of  a 
paxticulir  act;   as»  to  appear  at  the  assizes^  to  keep  the 

recognizance :  peace,  to  pay  a  debt  or  the  like.  (J)     A  recognisance  isi  in 

most  respects,  like  another  bond*  The  chief  distinction  be^ 
taFeen  them  is,  that  the  latter  is  die  creation  of  a  new  debt, 
or  aa  obligation  de  nm>o,  ike  former  is  an  acknewledgnleiit  oa 
VBooid  on  a  prior  debt,  of  which  the  form  b :  ''  That  A*  B. 
jbdi  acknowledge  to  owe  to  oar  lord  the  king  (to  the  plain- 
tiff, to  C.  D.  or  the  like),  the  sum  of  ten  pounds,''  with  con- 
dition to  be  void  on  performance  of  the  thing  st^pulnted. 
And  in  such  case,  the  king  (the  plaintiff,  or  C.  D.)  is  called 
the  cogpiizee,  ''  is  cut  cogno^cUur,*'  as  he  that  enters  into  the 
cognizance  is  called  the  cognizor,  *^  is  qui  oognoseit/'  lUs 
instrument  being  either  certified  to,  or  taken  by  the  oflkier  of 
some  Court,  is  authenticated  only  by  ike  record  of  such 
Court,  and  not  by  the  party's  seal,  (it) 

A  recognizance  is  not  a  record  until  it  is  enrolled,  (^  and 
will  not,  without  enrollment,  be  entitled  to  precedence  oyer 
specialty  debts,  (m)  However,  the  creditor  claiming  under  a 
recog^zance  not  enrolled,  will  still  be  considered  as  a  bond 
creditor,  the  sealing  and  acknowledging  thereof  supplying  the 
want  of  delivery,  (n) 

If  a  recognizance  be  enrolled  by  special  order  of  Court, 
after  the  time  for  the  enrolling  of  it  has  elapsed,  that  makes 
the  recognizance  effectual  from  the  time  of  the  datek(o) 
But  whenever  the  Court  permits  the  enrolling  of  a  recogni- 
zance, after  the  time  elapsed,  it  always  takes  care  not  to  hurt 
an  intervening  purchaser.  (/>) 


(j)  2  Black.  Coram.  341. 
(k)  Ibid, 

(J)  Glynn  v.  Thorpe,   1  Barn.  & 
Aid.  158. 
(m)  Bothomly  v,  Fairfax,  1  P.  W. 


334.    S.C.2Vern.  751. 

(n)  1  P.  W.  340. 

(o)  Fothergill  v.  Kendrick,  2Vem. 
234. 

(/>)  1  P.  W,  340.     2  Vera.  234. 
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Of  securitieB  by  stactote,  tlieipe  sre  tkree  species ;  siatutes  Securities  by 
Birarckaiit,  statutes  staple,  and  recognizaiices  in  the  natore  of  ^^^^^^  * 
statstes  stai^e ;  aad  thoiq^  they  are  fallen  iato  disuse,  yet» 
as  tibejr  are  freqnenfly  alluded  to  in  aigmaent,  especially 
on  tins  sabject,  it  seeaH  neoessary  to  gi^e  sone  explanation 

of  th^B. 

A  statute  nerehant  is  a  bond  of  record  acknowledged  be-  Statute  mer- 
fore  tbe  Mayor  of  London,  or  chief  warden  of  some  other  ^  ^^^ ' 
dty  or  town,  or  other  discreet  men,  chosen  and  sworn  for  that 
purpose,  wheik  the  mayor  or  chief  warden  cannot  attend,  or 
before  one  of  the  clerks  of  the  statute-^merchant  nonnnated 
by  the  Ung,  pursuant  to  the  statute  of  Acton  Burnetii 
11  Edw.l.,  enforced  and  amended  by  statute  13  Edw.  1.  st.3. 
de  mercatar^us.  This  recognizance  b  to  be  entered  by  the 
dark  on  a  rdl,  which  must  be  double,  one  part  to  remain 
with  the  mayor  or  chief  warden,  and  tbe  other  with  the 
clerk,  who  shall  write  with  his  own  hand  an  obligation,  to 
whidi  the  debtor^s  seal,  together  with  the  seal  of  the  king 
appointed  for  that  purpose,  shall  be  affixed,  (q)  The  design 
of  this  security  was  to  encourage  trade,  by  providing  a  sure 
and  speedy  remedy  for  merchants,  strangers  as  well  as  na- 
tives, to  reoorer  their  debts  at  the  day  assigned  for  payment* 
Afterward,  other  persons,  observing  that  it  was  much  of  the 
same  nature  widi  a  judgmmit,  but  obtained  with  infinitely 
less  trouble  and  expence,  frequently  entered  into  this  species 
of  contract,  until,  by  degrees,  it  became  a  common  assurance, 
as  we  find  it  at  this  day.  The  addition  of  the  king's  seal  was 
to  authenticate  the  security,  and  to  make  it  of  so  high  a 
nature,  that,  on  failure  of  payment  by  the  debtor  at  the  day 
assigned,  execution  might  be  awarded  without  any  mesne 
process  to  summon  him,  or  the  trouble  or  charge  of  bringing 
in  proof  of  the  debt. 

A  statute-staple  is  a  bond  of  record,  acknowledged  before  statute  staple: 
the  mayor  of  the  staple,  in  the  presence  of  the  constables  of 
the  steple,  or  one  of  them,  pursuant  to  statute  27  Edw.  3.  c.  9. 
To  this  end  the  statute  requires,  that  there  shall  be  a  seal  or- 

(q)  Bac.  Abr.  Execution,  331. 
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dainedy  which  shall  be  affixed  to  all  obligations  made  on  sooh 
recognizances  acknowledged  in  the  staple,  and  the  seal  shall 
remain  in  the  custody  of  the  mayor  of  the  staple,  under  tiie 
seals  of  the  constables,  (r)  This  security  was  also  only  de- 
signed for  the  merchants  of  the  staple,  and  for  debts  on  die 
sale  of  merchandizes  brought  there ;  but,  in  time,  others  began 
to  apply  it  to  their  own  ends ;  and  the  mayor  and  constables 
would  take  recognizances  from  strangers,  surmising  it  was 
made  for  the  payment  of  money  for  merchandizes  brought  to 
the  staple.  To  prevent  this  mischief,  the  parliament,  by  sta- 
tute 23  H.  8.  c.  6.  s.  11.  reduced  the  statute-sti^e  to  its 
former  channel,  and  laid  a  penalty  of  40/.  on  the  mayor  and 
constables  who  should  extend  the  benelBt  of  the  statute  to 
any  but  those  of  the  staple.  > 

Itecognizance  But  though  that  statute  deprived  them  of  this  benefit,  yet 
statute  staple.  ^^  framed  a  new  sort  of  security,  to  be  used  by  all  persons, 
known  by  the  name  of  a  recognizance  on  28  H.  6.  c.  6.,  or  a 
recognizance  in  the  nature  of  a  statute-staple,  so  called,  be- 
cause thb  act  limits  and  appoints  the  same  process,  execution, 
and  advantage  in  every  particular,  as  is  provided  for  the 
statute-staple.(5)  A  recognizance,  therefore,  in  nature  of  a 
statute-staple,  as  the  words  of  the  act  declare,  is  the  same 
with  the  statute-staple,  only  acknowledge  before  other  per- 
sons ;  for,  as  the  statute  runs,  the  chief  justices  of  the  King's 
Bench,  and  Common  Pleas,  or  in  their  absence  out  of  term, 
the  mayor  of  the  staple  at  Westminster,  and  the  recorder  of 
London  jointly  together,  shall  have  power  to  take  recogni- 
zances for  payment  of  debts  in  the  form  set  down  by  the 
statute  (which  see  in  section  2.  of  the  statute  23  H.  8.  c.  6.) 
In  this,  as  in  the  former  cases,  the  king  appoints  a  seal  to 
attest  the  contract,  and  each  of  the  justices  has  the  keeping 
of  one  such  seal,  and  the  mayor  of  the  staple  at  Westminster 
and  recorder  another,  of  the  like  print  and  fashion ;  and 
every  obligation  made  and  acknowledged  before  either  of  the 
justices,  or  the  mayor  and  recorder,  must  be  sealed  with  the 
seal  of  the  conusor,  the  king's  seal,  and  the  seal  of  the  chief 

(r)  BacAbr.  Execution,  331.  332.         (i)  Bac.  Abr.  Execution^  332. 
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jiutioey  or  the  seals  of  the  mayor  and  recorder,  before  vnhom 
it  is  taken,  who  are  likewise  obliged  to  subscribe  their 
names. 

A  statute,  which  is  void  for  the  want  of  the  formalities  re- 
qnired  by  the  act  of  parliament,  shall  be  considered  a  bond, 
and  hare  the  same  rank  among  debts  as  to  payment.  (0 

AJthongh  recognizances  are  entered  on  the  rolls  of  the 
khigs's  coiirts,  while  statutes  are  consigned  to  the  custody  of 
the  party,  and  hence  are  called  pocket  records,  (u)  yet  both 
species  of  securities  having  been  entered  into  voluntarily  and 
privately  are  regarded  as  equal  in  their  nature,  and  payable  in 
the  same  order,  (v)  Nor  is  it  material,  in  regard  to  payment 
by  the  executor,  which  of  them  are  prior  or  subsequent  in 
point  of  date  ;  therefore,  where  there  are  many  cognizees,  be 
may  prefer  a  subsequent  to  a  prior  statute  or  recognizance ; 
for  they  all  eqnally  affect  the  personal  estate,  although,  as  to 
lands,  die  first  in  point  of  time  shall  have  the  preference,  (to) 

If  a  statute  be  joint  and  several,  the  cognizee  may  elect  to 
sae  either  the  surriving  obligor,  or  the  executor  of  him  who 
is  dead,  or  both,  in  separate  actions :  If  it  be  joint  only,  the 
snrviyor  alone  is  liable :  (x)  And,  therefore,  the  executor  of 
the  deceased  conusor  cannot  set  up  any  payment  of  such  a 
sCatnte.  (y) 

WiA  respect  to  recognizances  and  statutes  for  the  pay- 
ment of  money  on  a  future  day,  or  on  a  contingency,  they 
will  be  considered  more  conTeniently  hereafter,  together  with 
debts  by  specialty  of  the  same  nature,  {z) 

(0  Ilollingworth  v,  Ascue,  Cro.         (w)  Wentw.  Off.  Ex.  273.   14th 

Eliz.   355.  461.   494.   544.     S.  C.  edit.      3  Bac.  Abr.  81.  tit.  Exors. 

Moor,  405:    2  Roll.  Abr.  149.  Ob- ,  (L.)  2.    Com.  Dig.  Admon.  (C  2.) 
ligitiOB,  (I;)  (x)  Rogers  v.  Danvers,  1  Mod. 

(■)  UanriMm**  caM,  5  Co.  S8.  b.  165.    S.  C.  Fieem.  127. 

(v)  Weirtw.  Off.  Ex.  273.  14th  (y)  Infra,  p.  666.  667. 

edit    Toller,  2T5.  (z)  Infra,  p.  671. 67i. 


X    X 


666  [Pt.  HI.  Bk.  n. 


Section  III. 
Of  Debts  by  Specialty,  and  by  Simple  Contract. 

Next  in  precedence  in  the  order  of  payment  are  debts  by 
special  contract ;  as  on  bonds,  covenants,  and  other  instru-* 
ments  under  the  seal  of  the  party  :  All  these  must  be  paid 
by  an  executor  or  administrator  before  debts  by  simple  con- 
tract, (a) 

It  must  be  observed,  however^  that  -when  there  is  a  sufB' 
.  ciency  of  assets  for  payment  of  debts,  an  executor  may  pay 
simple  contract  debts  not  bearing  interest  before  specialty 
debts  bearing  interest,  if  not  objected  to  by  the  specialty  cre- 
ditors ;  aud  the  legatees  are  not  at  liberty  to  complain  of  the 
order  of  payment.  (&) 
Rent.  A  debt  for  rent  also  ranks  in  the  same  degree  as  a  debt 

by  obligation,  or  other  instrument  under  seal,  (c)  Nor  does 
it  make  any  difference  whether  the  rent  be  reserved  by  lease 
in  writing  or  by  parol ;  for  in  the  latter  case,  the  rent  arises 
equally  from  the  profits  of  the  land,  and  is  regarded  as  a  debt 
by  specialty,  (d)  Nor  is  the  nature  of  the  debt  changed  by 
the  determination  of  the  lease ;  for  the  contract  remains  in 
the  realty,  though  the  right  of  distress  be  gone,  (e) 

It  was  holden  by  the  Court  of  Exchequer  in  Thompson  v. 
Thompson  (f),  that  rent  due  for  the  half  year  commencing 


(a)  Pinchon's  case,  9  Co.  88.  b.  Rep.  67.    Carth.511.     1  Salk.  325. 

(b)  Turner  y.  Turner,   1  Jac.  &  12  Mod.  288.     1  Ld.  Raym.  515. 
Walk.  39.  Holt.  309.     Thompson  v.  Thomp- 

(c)  Wentw.  Off.- Ex.  284.  14th.  son,  9  Price,  471.  by  Wood,  Baion. 
edit    Com.  Dig.  Admon.  (C  2.)  (e)  Newport  y.  Godfrey,  3  Ley. 

(d)  Willett  V.  Earle,  1  Vem.  490.  267.       Thompson    v.    Thompson, 
Phillips  V.  Lee,  Freem.  262.    Gage  9  Price,  476. 

17.  Acton,  Freem.  512.    S.  C.  Com.  (^f)  9  Price,  464. 
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before,  and  endiDg  since  the  death  of  the  testator  or  intes* 
tate,  is  a  debt  of  the  same  degree  as  rent  in  arrear  before  his 
death :  And  it  would  appear,  from  the  expressions  of  the 
judges  in  that  case,  {g)  that  the  law  was  the  same  with  re- 
spect to  rent  incurred  wholly  after  the  death  of  the  testator 
or  intestate,  upon  a  lease  made  to  him.  But  it  is  laid  down 
in  Wentworth's  Office  of  an  Executor,  (A)  that  an  executor 
sued  for  debt  upon  a  bond  cannot  plead  a  payment  of  rent 
grown  due  since  the  testator's  death,  unless  where  the  rent 
is  greater  than  the  profits  of  the  land  in  the  executor's  time  ; 
in  which  case  so  much  of  the  rent  as  exceeds  such  profits 
shall  stand  in  equal  degree  the  testator's  debt  with  other 
debts  by  specialty,  (t) 

If  the  testator  or  intestate  were  bound  in  a  joint  and  se^  Joint  and  te- 
reno/ oUigation,  his  executor  or  administrator  may  pay  it  out  Jf  testator: 
of  the  estate  of  the  deceased,  and  plead  the  payment  to  other 
actions  on  debts  of  equal  degree,  or  its  being  outstanding 
to  actions  on  simple  contracts,  (j)    So  when  two  are  bound 
jointly  and  severally,  and  one  dies  and  makes  his  co-obligor  Executor  co- 
his  executor,  it  shall  be  in  the  power  of  such  executor  to  ^  **°^" 
discharge  this  debt^  which  he  himself  is  bound  for,  out  of 
the  testator's  estate,  and  plead  it,  or  give  it  in  evidence  in 
bar  to  other  creditors,  {k)    And  in  Rogers  v.  Danvers  (/)  the 
Court  said,  it  was  very  common,  when  a  man  is  bound  as 
surety  for  another,  to  make  the  surety  executor,  that  he  may 
have  the  power  to  pay  the  debt  and  indemnify  himself. 

But  if  the  testator  or  intestate  be  bound  in  a  joint  obliga'^  Joint  bond  of 
tion  only,  there  the  survivor  must  be  charged  out  of  his  own  *®*^^®^* 
estate,  and  the  executors  or  administrators  of  the  deceased  co- 
obligor  are  not  liable  at  law  on  the  instrument,  nor  can  they 

{§)  OPrice,  471.  476.  «.  Martin,  Cro.  Jac.  411.     Jevens 

(A)  Ch.  12.  p.  286.  14th  edit  v.  Harridge,  1  Saund.  1.    See  infra. 

(i)  WenLOff.  Ex.  (C.  12.)  p.  286.  (J)  Rogers  v.  Danvers,  1  Freem. 

290.  14th  edit.    If  the  executor  en-  128.    Enys  v.  Donnithome,  2  Burr. 

ICES,  he  may  be  diarged  in  the  debet  1190. 

aaddetinet  for  the  current  half  year's  (k)  Rogers  v.  Danrers,  1  Freem. 

rent,  whidi  commenced  before  the  128.    S.  C.  1  Mod.  165. 

testator  died :  The  Bailiffsof  Ipswich  (/)  1  Freem.  128. 
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set  up  any  payment  of  it.  (m)     But  in  equity  the  representa- 
tive of  the  deceased  joint  obligor  will,  in  many  cases,   be 
charged  pari  passu  with  the  survivor ;  for,  in  equity,  a  joint 
bond  will  be  considered  a  joint  and  several  one,  where  there 
has  been  a  credit  previously  given  to  the  different  persons 
who  have  entered  into  the  obligation,  (n) 
Testator's  co-       Where  the  testator  or  intestate  and  another  person  give  a 
paid  the  bond,  }^^^^*  o^  ^  joint  and  several  bond,  the  one  as  principal,  and 
IS  not  a  ^e-     ^y^^  other  as  surety,  and  the  surety  pays  the  bond,  either  in 
tor.  the  lifetime  of  the  principal,  or  after  his  death,  the  surety  is 

only  a  simple  contract  creditor  of  the  deceased*  (o)  Nor 
shall  it  make  any  difference,  that  the  bond  has  been  assigned 
to  the  surety ;  (/?)  for  after  the  assignment,  the  action  on  the 
bond  must  be  brought  in  the  name  of  the  obligee,  and  pay- 
ment by  the  surety  would  be  an  answer  to  the  demand,  {q) 

A  bond  merely  voluntary  shall  be  postponed  to  simple 
contract  debts,  which  are  bona  fide  owing ;  but  such  bond, 
if  not  to  the  prejudice  of  creditors,  must  be  paid  by  the  exe- 
cutor, and  in  preference  to  legacies,  (r)  For  a  bond,  how- 
ever voluntary,  transfers  a  right  in  the  lifetime  of  the  obligor ; 
whereas  legacies  arise  from  the  will,  which  takes  effect  only 


Voluntary 
bonds: 


(m)  Ibid. 

(n)  Primrose  v.  Bromley,  1  Atk. 
90.  Bishop  V.  Church,  2  Ves.  Sen. 
100.   371.      Hoare    t;.    Contencin^ 

1  Bro.  C.  C.  27.  Ex  parte  Kendall, 
17  Ves.  525.     Sumner  ».  Powell, 

2  Mer.  30.  But  it  is  not  a  princi- 
ple in  equity  that  every  joint  obli- 
gation shall  be  considered  as  if  it 
were  joint  and  several :  Therefore 
a  joint  covenant  of  indemnity  shall 
not  be  extended  in  equity  beyond 
its  legal  operation,  where  there  is 
no  ground  to  infer  mistake  in  the 
nature  of  the  instrument,  and  no 
previous  equity  entitling  the  cove- 
nantee to  a  several  indemnity  from 
each  of  the  covenantors  :  2  Mer.  30. 


(o)  Copis  V.  Middleton,  1  Turn. 
&  Russ.  224.  Jones  v.  Davids, 
4  Russ.  Chanc.  Cas.  277.  See  also 
Goodman  v.  Purcell,  2  Anst.  548. 
The  point  was  discussed,  but  not 
decided,  in  Robinson  v,  Wilson, 
2  Mad.  434. 

•    (/?)  Jones  V.  Davids,  4  Russ.  Ch. 
Cas.  277. 

(^)  Gammon  v.  Stone,  1  Ves.  Sen 
339.     Woffington  v.  Sparks,  2  Ves. 
Sen.  569. 

(r)  Jones  v.  Powell,  1  Eq.  Cas. 
Abr.  84.  pi.  2.  Cray  v.  Rooke, 
Cas.  Temp.  Talb.  156.  Loefies  v. 
Lewen,  Prec.  Chanc.  370.  Lech- 
mere  V.  Carlisle,  3  P.  W.  222.  Lady 
Cox's  case,  3  P.  W.  339. 
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from  the  testator's  death,  and,  therefore,  they  ought  to  be 
postponed  to  a  right  created  in  his  lifetime.  (5) 

In  a  recent  case  (I)  a  hasband  made  a  post-nuptial  settle- 
ment of  4000/.  in  favour  of  his  wife  and  children ;  and  then, 
in  consideration  of  the  4000/.,  expressed  to  have  been  lent 
to  him  by  the  trustees  of  the  settlement,  he  made  a  mortgage 
to  them  of  a  real  estate  to  secure  that  sum,  and  covenanted 
to  repay  it :  The  husband  never,  in  fact,  paid  the  4000/.  to 
the  trustees ;  nevertheless,  it  was  holden  by  Sir  John  Leach 
V.  C.  that  they  were  specialty  creditors  of  the  husband. 

But  an  executor  has  no  authority  to  pay  a  bond  founded  ^°**  usuri- 

,       ,  ous,  or  ex 

on  an  usunous  contract,  or  a  bond  ex  turpi  causa :  such  pay-  turpi  causa : 
ment  will  amount  to  a  devastavit,  as  well  against  legatees  as 
against  creditors,  (u) 

In  the  distribution  of  the  separate  property  of  a  married  bond  due 
woman,  as  assets  after  her  death,  a  bond  debt  is  not  entitled  awcrt. 
to  priority;  for  the  bond  merely  as  a  bond  is  void,  (v) 

A  demand,  arising  from  a  covenant,  is  a  specialty  debt  of  Covenant, 
the  same  nature  as  one  due  on  bond.     Thus,  if  a  contract  be 
entered  into,  under  hand  and  seal,  for  the  purchase  of  an  es- 
tate, and  the  vendee  dies,  the  vendor  is  a  creditor  by  spe- 
cialty ;  and  if  the  whole  personal  estate  be  not  more  than 
adequate  to  pay  for  the  estate,  at  law  he  may  compel  the  exe- 
cutor to  exhaust  the  assets  in  his  favour,  to  the  disappoint- 
ment of  all  the  simple  contract  creditors^  while  the  purchased 
estate  will  descend  to  the  heir  free  from  all   simple  con- 
tract debts :  (to)    though  (as    will    hereafter  appear)  equity 
might  marshal  the   assets   in  their  favour,  (x)      A  demand 
arising  from  a  covenant  is  equally  a  debt  by  specialty,  whe- 
ther it  be  for  a  specific  sum,  or  whether  it  sound  merely  in 
damages,  (y) 

(f)  Toller,  283.  620.  621. 

(0  Tanner  r.  Byne,  1  Sim.  160.  (x)  Infra. 

(■)  Winchcombe  v.  Bp.^of  Win-  (y)  Plumer  v.  Marchant,  3  Burr. 

dMttff,  Hob.  167.  cited  1  Brownl.  1380.      Fremoult   v.  Dedirc,  1  P. 

33.    Robinson  V.  Gee,  1  Ves.  Sen.  W.  429.    Langley  r.  Furlong,  Dick. 

154.  315.     Chevely  v.  Stone,  Dick.  782. 

(r)  Anoo.  18  Ve».  258.  Musson  v.  May,  3  V.  &  B.  197. 

(r)  Bioome    r.   Monk,   10  Ves. 
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Breaches  of         Breaches  of  trust  are»  in  some  cases,  considered  as  simple 

contract  debts ;  (z)  but  since,  generally  speaking,  they  amount 
to  breaches  of  agreement  under  hand  and  seal,  they  will,  in 
most  instances,  be  regarded  as  debts  by  specialty.  Thus  in 
Gifford  T.  ManUyt  (a)  two  persons  named  Buckingham  and 
Jones  were  trustees  of  a  sum  of  money,  to  be  put  out  at  in- 
terest, under  a  deed  by  which  neither  of  them  was  to  answer 
for  the  other :  Buckingham  received  a  sum  of  money  under 
the  trust,  and  gave  a  writing  under  hand  and  seal,  acknow- 
ledging it,  and  that  Jones  had  received  no  part  of  it:  Buck- 
ingham  died,  having  never  placed  out  the  money  he  had  so 
received :  The  question  was,  whether  this  was  to  be  looked 
upon  as  a  simple  contract  debt  only,  or  as  a  specialty  debt ; 
and  Lord  Talbot,  C.  held  clearly  that  it  was  the  latter.  So 
in  Benson  v.  Benson^  (b)  it  was  agreed,  by  articles  before 
marriage,  that  a  sum  of  money  should  be  invested  in  a  pur- 
chase of  lands  to  be  be  settled  on  the  husband  and  wife  for 
their  lives ;  remainder  to  the  heirs  of  the  body  of  the  wife  by 
the  husband ;  remainder  to  the  heirs  of  the  husband :  The 
husband  received  the  whole  sum ;  the  wife  died,  leaving  a 
son  and  three  daughters :  after  which  the  husband  died  in- 
testate, and  the  eldest  daughter  took  out  administration  to 
him  :  The  son  brought  a  bill  against  his  sister  (the  adminis- 
tratrix) to  have  the  money  paid  to  him,  electing  that  it  should 
not  be  laid  out  in  land :  (c)  An  objection  was  then  raised, 
that  this  was  not  a  debt  by  specialty  from  the  intestate,  but 
only  by  simple  contract,  there  being  no  express  contract  from 
the  intestate  by  the  articles  to  pay  it ;  so  that  it  was,  at  most, 
but  a  breach  of  trust,  as  money  received  and  misapplied : 
But  the  Master  of  the  Rolls  (Sir  John  Trevor)  held,  that  it 
was  a  debt  by  specialty,  and  to  be  paid  in  that  degree ;  for 
it  was  agreed  by  the  articles,  (to  which  the  husband  was  a 
party)  that  it  should  be,  within  such  a  time,  laid  out  in  land ; 
and  the  husband  having  received  it,  and  not  having  laid  it 
out,  had  broken  that  agreement ;  and  an  agreement  under 

(;»)  Cas.Temp.Talb.  no.    Ver-         (a)  Caa.  Temp.Talb.  109. 
non  V.  Vawdry,  2  Atk.  119.    Baily  (6)  1  P.  W.  130. 

V.  Ekins,  2  Dick.  632.  (c)  See  ante,  p.  415.  n.  (u.) 
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hand  and  leal,  by  deed,  was  a  covenanty  aod,  consequently, 
a  specialty.  So  in  a  late  case  of  Mavor  t.  Davenport,  (d) 
'A  was  agreed  by  deed  between  A.  and  B.  that  a  sum  in  the 
hands  of  A«,  but  belonging  to  B.,  should  be  laid  out  in  the 
fimds  in  A.'s  name,  in  trust  for  B. :  A.  died,  never  having 
invested  the  money ;  and  it  was  holden,  that  B.  was  a  spe- 
cialty creditor  of  A.  for  the  amount. 

In  the  class  of  debts  by  specialty  are  also  debts  by  mort-  Debts  by 
gage,  where  there  is  a  bond  or  covenant  for  the  payment  of  "^o'^^S^* 
the  money,  (e)  If  there  be  neither  the  one  nor  the  other,  still 
the  mortgage  debt  is  payable  out  of  the  personal  assets,  since 
every  loan  creates  a  debt  from  the  borrower,  whether  there 
be  a  bond  or  covenant  for  payment  or  not.  (/)  But  such  a 
debty  it  should  seem,  wilt  only  rank  as  one  by  simple  con- 
tract, (ff) 

With  regard  to  debts  by  bond,  the  executor  or  adminis-  Future  debu 
trator  b  bound  to  pay  such  a  debt  before  debts  by  simple  ^^  specialty. 
contract,  although  the  bond  be  not  yet  due :  for  the  obliga- 
tion is  the  present  duty,  and  the  condition  is  but  a  defeasance 
of  it  (A)  Hence,  if  an  action  be  brought  against  an  executor 
on  the  simple  contract  of  his  testator,  he  may  plead  that  his 
testator  entered  into  a  bond  payable  at  a  future  day,  and  it 
shall  cover  assets  to  the  amount  of  the  sum  payable  by  the 
condition.  (») 

So  if  a  statute  or  recognizance  be  for  the  payment  of  a 
sum  of  money  at  a  day  certain,  although  the  day  be  not  ar- 
rived, yet  it  is  a  debt  of  the  same  class  with  other  statutes  : 


(<0  2  Sim.  227. 

(e)  Galton  v.  Hancock,  2  Atk.  435. 

(/)  Howell  17.  Price,  1  P.  W.  291. 
294.  Cope  V.  Cope,  2  Salk.  449. 
Bdjrii  V.  Hyham,  2  P.  W.  455.  King 
«.  King,  3  P.  W.  358. 

(g)  Coote,  Mortg.  509.  A  man, 
said  Lord  Thurlow  in  Ancaster  v, 
Mayer,  1  Bro.  C.  C.  464.  465.,  mort- 
gages hu  estate  without  covenant, 


yet,  because  the  money  is  borrow* 
ed,  the  mortgagee  becomes  a  simple 
contract  creditor. 

(A)  Woodshaw  v,  Fulmerstone, 
L  Leon.  187.  Lemun  v.  Fooke, 
3  Lev.  57. 

(t)  Buckland  v.  Brook,  Cro.  Eliz. 
315.  Lemun  v.  Fooke,  3  Lev.  57. 
Bank  of  England  v.  Morrice,  Cas. 
Temp.  Hardw.  228. 
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for  it  is  a  present  and  immediate  duty  to  be  discharged  at  a 

future  period.  (J) 

But  where  there  are  two  debts,  upon  specialties,  and  of  one 

the  day  of  payment  is  past,  and  of  the  other  the  day  of  pay* 

ment  is  not  come,  the  executor  may  not  pay  the  latter  debt 

before  the  former.  (Jc) 

Contingent  With  respect  to  contingent  securities,  such  as  bonds  to 

debts  by  spe- 

cial^.  save  harmless,  they  shall  not  stand  in  the  way  of  debts  of 

inferior  degree :  Therefore  a  debt  by  bond  shall  be  satisfied 

before  a  statute  to  perform  covenants,  which  covenants  are 

not  broken.  (J)    It  has  even  been  held,  that  if  the  condition  of 

a  recognizance  be  for  the  payment  of  100/.  to  an  infant  when 

he  comes  to  his  full  age,  the  recognizance  during  the  infancy 

is  no  bar  to  debt  upon  bond,  because  it  is  uncertain  whether 

ever  any  thing  shall  be  paid  upon  the  recognizance ;  for  the 

infant  may  die  before  his  full  age,  and  then  nothing  shall  be 

paid,  (m)    So  the  payment  of  a  simple  contrlu^t  debt  before 

a  bond  conditioned  for  indemnity,  is  good  if  no  breach  of  the 

condition  has  taken  place,  (n)    And  if  subsequently  to  the 

payment  of  the  simple  contract  debt,  the  contingency  should 

happen,  and  the  bond  be  put  in  suit,  it  will  be  a  good  defence 

for  the  executor,  that  he  has  paid  the  simple  contract  debt, 

and  has  no  more  assets  wherewith  to  satisfy  the  bond,  (o) 

(j)  Robson  V.  Francis,  1  Roll.  Abr.  (m)   Holden  by   Doderidge    and 

925.  Exors.  (Q.)  2.    S.  C.  Bridgm.  Haughton,  Justices,  Mountague,  Jus- 

79.    1  Roll.  Rep.  405.  pi.  36.   S.C.  tice,.  dissentiente,    in  Robinson  v. 

cited  by  Vaughan,  C.J.  Vaugh.  103.  Francis,  Bridgm.  79.    S.  C.  1  Roll. 

Goldsmith  v.  Sidnor,  1  Roll.  Abr.  Abr.  925.    tit.   Exors.  (Q.)  pi.  3. 

925.  926.  pi.-  4.     S.  C.  Cro.  Car.  1  Roll.  Rep.  405.  pi.  36. 

362.  (n)  Eeles  ».  Lambert,  Aleyn.  40. 

(Jc)  1  Roll.  Abr.  927.  tit.  Exors.  S.C,  cited  in  Lancy  v.  Fairechild, 

(R.)  pi.  5.  (citing  Doctor  and  Stud.  2    V^em.    lOJ.      Hawkins  v.  Day, 

77.  b.  9  E.4. 13.)  Wentw.  Off.  Ex.  Ambl.  160.    S.C.  Dick.  155.    S.C. 

Gh.  12.  p.  277.  278.  14th  edition.  Ilarg.  MSS.  No.471.  p.2l8.   Ambl. 

Treat,  on  Eq.  B.  4.  pt.  2.  c.  2.  s.  2.  803.  in  Mr.  Blount's  Edition. 

(/)  Harrison's  case,  5  Co.  28.  b.  (o)  Phillips  v.  Echard,  Cro.  Jac. 

Philips   ».    Echard,   Cro.    Jac.  8.  8.  where  all  the  Court  agreed,  that 

Milles  ».  Sherfield,  Cro.  Jac.  102.  if  an  executor  pay  debu  upon  an 

Woodcock  V.  Hern,   Goldsb.  142.  obligation  before  a  statute  is  broken, 

pl'  57.                    ,  and  afterwards  a  covenant  is  broken 
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HoweTer,  where  the  Gontingency  has  taken  place  by  a 
breach  of  the  condition,  the  securities  will  stand  in  the  same 
rank  as  other  specialties^  and  the  conosees,  obligees,  or  cove- 
nantees, may  enforce  their  claims  under  them  as  specialty 
creditors,  whether  the  debt  is  ascertained,  or  the  damages  are 
unliquidated :  Thus  in  Cox  v.  Joseph^  (p)  the  testator  had  ex- 
ecuted a  bond  in  2800/.  conditioned  to  indemnify  the  obligee 
against  another  bond  for  800/.  which  he  had  executed  jointly 
with  the  testator  as  surety  for  the  debt  of  the  testator,  in 
whose  life-time  the  800/.  had  become  due,  and  were  still  un- 
paid :  And  it  was  held  a  good  plea  in  bar  by  the  executrix,  to 
a  simple  contract  creditor,  that  the  bond  for  2800/.  was  un- 
paid, and  that  she  had  not  assets  more  than  sufficient  to  satisfy 
the  penalty  of  it.    So  in  Mussan  v.  May,  (q)  the  intestate 
and  another  were  jointly  indebted  as  partners,  and  the  intes- 
tate, for  a  valuable  consideration,  on  dissolving  partnership, 
covenanted  that  he  alone  would  pay  the  joint  debts,  and  in- 
demnify his  partner  against  them :   The  testator  died,  leaving 
partnership  debts  undischarged:  And  Sir  Wm.  Grant  held, 
that  the  covenantee  was  to  be  considered  as  a  specialty  cre- 
ditor under  the  covenant,  at  the  time  of  the  death  of  the  in- 
testate. 

An  early  decision  ( r)  appears  to  regard  securities  for  in- 
demnity given  to  a  surety  by  his  principal,  in  respect  of  a 
bond  already  jointly  entered  into  by  them,  rather  as  ^>ecialty 
debts  due  infuturo,  than  as  contingent  debts.  In  that  case 
the  testator  acknowledged  a  recognizance  in  the  nature  of  a 
statute-staple,  whereof  the  defeasance  was,  that,  whereas  the 
couusee  and  testator  were  bound  in  a  bond  to  B.,  a  stranger, 
for  the  debt  of  the  testator^  and  as  his  surety,  with  condition 

whereby  suit  is  upon  thtt  statute,  debt  and  the  statute  is  broken,  he 

payment  of  the  debt  upon  the  ob-  would  be  chargeable  by  a  devastayit 

ligation,  and  that  he  hath  no  more  of  his  own  proper  goods, 

in  his  hands  of  the  testator's  goods,  {p)  5  T.  R.  307. 

is  a  good  bar  against  the  statute.  (q)  3  V.  &  B.  194. 

Howerer,  in  Woodcock  v.   Hem,  (r)  Goldsmith  v.  Sidnor,  1  Roll. 

Goldtb.  142.  pi.  57.  the  reporter  as-  Abr.  925.  tit.  Exors.  (Q.)  pi.  4.  S.  C.          x 

mines,  that  if  the  executor  pays  the  Cro.  Car.  362. 
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for  payment  of  100/L  at  a  day  yet  to  come,  it  was  granted  by 
the  said  defeasance,  that  if  the  testator,  his  executors  or  as- 
signs, paid  the  100/.  to  B.  at  the  day,  then  the  statute  should 
be  void :  And  it  was  holden,  that,  though  in  this  case  the  day. 
of  payment  was  not  yet  come,  and  though  it  was  a  collateral 
sum  to  be  paid  to  a  stranger  to  the  statute,  and  not  to  the 
conusee,  and  so  no  duty  to  the  conusee,  and,  peradyenture, 
the  heir  of  the  testator  would  pay  the  money  at  the  day,  yet, 
inasmuch  as  it  was  for  payment  of  the  money  certain,  for 
which,  by  intendment,  tl^e  executor  would  be  charged,  the 
executor  might  plead  this  statute,  in  bar  of  an  action  of  debt 
upon  a  bond,  before  the  day  of  payment  came. 

Debts  by  sim-      JjBMt  in  order  of  payment  are  debts  on  simple  contract ; 

pie  contract  2   ng  q^  bjHg  q^  notes  not  under  seal,  and  yerbal  promises,  or 
such  as  are  implied  in  law. 

-  Of  debts  of  this  nature,  those  due  to  the  king  shall,  it 
seems,  be  satisfied  before  debts  due  to  subjects.  (<)  The 
wages,  also,  of  domestic  servants  and  of  labourers,  appear, 
with  great  reason,  entitled  to  a  preference.  (Jt) 

It  was  resolved  in  Snelling's  case,  («)  that  the  custom  of 
London  was  good,  that  if  a  citizen  of  London  dies  intestate, 
indebted  to  another  citizen  by  simple  contract  made  within 
the  city,  the  administrator  shall  be  bound  to  pay  the  debt  as 
if  it  were  by  bond  ;  and  further,  that  such  custom  was  good 
to  bind  a  bond  creditor  of  the  deceased,  although  a  stranger 
and  no  citizen,  (v)  However,  it  was  said  by  Holt,  C.JT.  in 
Masters  v.  Lewis,  (w)  that  Snelling's  case,  where  it  is  said 
that  the  administrator  is  bound  by  the  custom  to  pay  a  debt  by 
simple  contract,  as  if  it  were  by  bond,  is  not  sound  law.  In 
the  subsequent  case  of  Scudamore  v.  Hearne,  (x)  the  custom 
was  defectively  pleaded,  so  that  the  Court  was  not  called 

(<)  3  Bac.   Abr.  80.  tit.  Exors.  SnelUng  v.  Norton,  Cro.  Eliz.  409. 
(L-)  2.  (v)  This  custom  is  also  recognized 

{t)  2  Black.  Comm.  511.    Toller,  by  Hobart,  C.  J.  in  Day  v.  Savadge, 

286.  Hob.  86. 

(tt)  5  Co.  82.  b.    S.  C.  1  Roll.  (w)  1  Ld.  Raym.  57. 

Abr.  567.  (N.)  pi.  1.   S.C.  nomine,         (t)  Andrews,  340. 
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upon  to  give  any  opinion  as  to  the  yalidity  of  it.  In  that 
case,  besides  the  defect  in  the  plea  upon  which  judgment  was 
grren  for  the  plaintiff,  Lee,  C.  JT.  also  observed,  that  it  was  a 
strong  exception  to  the  plea,  that  it  did  not  shew  that  the 
contract  was  made  within  the  city*  it  being  said  only,  that  the 
intestate  was  indebted  to  the  party  within  the  city ;  so  that 
the  contract  might  haye  been  made  elsewhere. 

It  may  be  proper,  in  conclusion,  to  consider  the  subject  of  Priority  of 

the  priority  of  the  debts  of  the  deceased  with  reference  to  ^^^^  ^^  '•' 

spect  to  an  ex- 

the  character  of  an  executor  de  wn  tart.  It  has  appeared,  in  executor  de 
a  former  part  of  this  work,  that  if  a  creditor  brings  an  action  '^  *^^' 
against  such  an  executor,  the  defendant  may  give  in  evidence, 
under  a  plea  of  plene  administravit,  payments  by  himself  of 
just  debts  of  the  deceased  which  have  exhausted  all  the  assets 
which  have  come  to  his  hands,  (y)  although  it  will  afford  him 
no  defence,  that,  after  action  brought,  and  before  plea  plead- 
ed, he  delivered  over  such  assets  to  the  rightful  executor  or 
administrator,  {z)  Nevertheless,  he  is  justified,  even  after 
sction  brought,  in  applying  the  assets  which  are  in  his  hands, 
to  the  payment  of  a  debt  of  a  superior  degree.  Thus,  in  the 
rec^it  case  of  Oxenham  v.  Clapp,  (a)  the  plaintiff  declared 
in  assumpsit  against  the  defendant  as  executrix  for  work  and 
labour  done  by  him  as  the  attorney  of  the  deceased :  The 
drfendant  pleaded  that  since  the  exhibiting  of  the  bill,  she 
had  exhausted  the  assets  which  had  come  to  her  hands  in  the 
payment  of  a  bond  debt  of  her  testator :  The  plaintiff  re- 
plied, that  the  defendant  was  executrix  of  her  own  wrong,  that 
the  had  never  been  called  on  to  pay,  nor  had  paid  the  money 
due  upon  the  bond,  and  that  at  the  time  of  exhibiting  the  bill 
dw  had  sufficient  assets  to  satisfy  the  plaintiff;  the  defen* 
dant^s  rejoinder  merely  repeated  the  allegation  in  the  plea, 
Aat  she  had  paid  the  money  due  on  the  bond ;  whereupon 
the  plaintiff  demurred ;  and,  after  argument,  the  Court  of 
K.B.  gave  judgment  upon  the  demurrer  for  the  defendant. 

(y)  Ante,  p.  142.  (a)  K.  B.  Trin.T.  1831.  not  yet 

(j)  Ante,  p.  143.  reported. 
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It  may  be  inferred  from  that  which  has  been  shewn  in  this 
section,  with  respect  to  a  rightful  executor,  that  when  it  is 
laid  down  that  an  executor  de  son  tort  may  defend  himself,  in 
an  action  by  a  creditor,  by  shewing  that  he  has  applied  all  the 
assets  come  to  his  hands  in  the  payment  of  debts,  it  must  be 
intended  that  such  debts  were  of  equal  or  superior  degree  to 
those  upon  which  the  action  is  brought,  (h) 


Section  IV. 

Of  the  Payment  of  an  inferior  Debt  by  an  Executor  or  Ad* 
ministrator  before  a  superior ^  without  notice ;  and  ofsuffer^ 

.  ing  Judgment  on  an  inferior  Debt,  without  notice  of  a 
superior. 


An  executor 
may  volunta- 
rily pay  an 
infenor  debt 
before  a  su- 
perior with- 
out notice. 


Having  thus  considered  the  priority  in  degree  of  the  dif- 
ferent sorts  of  debts  due  from  the  deceased,  it  remains  to 
point  out  more  particularly  how  this  precedence  operates  in 
the  course  of  administratioa  of  assets  by  the  executor  or  ad-t 
ministrator. 

It  has  already  been  stated  generally,  that  if  an  executor  or 
administrator  pays  a  debt  of  a  lower  degree  before  one  of  a 
higher,  on  a  deficiency  of  assets,  he  must  answer  that  of  a 
higher  out  of  his  own  estate,  (c)  But  it  must  be  under- 
stood, that  at  the  time  of  such  payment,  he  had  notice  of  the 
existence  of  the  superior  debt :  For  an  executor  may  volun- 
tarily pay  a  debt  of  inferior  nature  before  one  of  a  superior,  of 
which  he  had  no  notice ;  {d)  otherwise  it  would  be  in  the  power 
of  a  superior  creditor  to  ruin  an  executor,  by  suppressing  his 


{b)  2  Black.  Comm.  507,  508. 

(c)  Ante,  p.  652. 

{d)  Harmanv.  Harman,  2  Show. 
492.  S.  C.  3  Mod.  115.  .(S-  C. 
misreported,  semble  Comberb.  35.) 
Brooking  v.  Jennings,  1  Mod.  175. 
by  Vaughan,  C.  J.  and  two  other 


judges.  Hawkins  r.  Day,  1  Dick. 
155.  S.  C.  Ambl.  162  :  Provided  a 
reasonable  time  has  elapsed  since 
the  testator's  death :  for  such  pay- 
ment, if  precipitate,  would  be  evi- 
dence of  fraud  :  Toller.  192. 


Cb.  II.  §  IV.]         Inferior  before  Suferior. 


677 


security  till  all  the  assets  were  exhausted  io  the  payment  of 
the  debts  of  inferior  degree.  («) 

Again,  it  is  a  general  rule,  that  an  executor  or  administrator  An  executor 
is  bound  to  plead  a  debt  of  higher  nature  in  bar  of  an  action  ftrwi^dir^^" 
brought  against  him  for  a  debt  of  an  inferior  nature,   and  pent  on  an 
riau  ultra,  if  he  has  not  assets  for  both  :  otherwise  it  will  be  without  notice 

an  admission  of  assets  to  satisfy  both  debts.  (/)     But  it  is  of  a  superior, 

may  plead  the 
obvious,  that  this  must  ^so  be  understood  with  the  qualification  iu<iginent  in 

that  the  executor  or  administrator  had  notice  of  the  superior  °^^}^  ^^  *"" 

periorcre- 

debt.  Accordingly  it  is  established,  that  an  executor  or  ad-  aitor. 
ministrator  may,  to  an  action  by  a  specialty  creditor,  plead  a 
judgment  recovered  against  him  on  a  simple  contract,  without 
notice  of  the  specialty  debt,  and  riens  ultra  :(g)  For,  by  reason 
of  having  had  no  notice,  it  was  not  in  the  power  of  the  ex- 
ecutor or  administrator  to  prevent  the  recovery  of  such  judg- 
ment, by  pleading  the  outstanding  superior  debt.  But  in  the 
plea  of  judgment  recovered  to  the  action  by  the  specialty  cre- 
ditor, it  must  be  expressly  averred,  that  the  executor  or  ad« 
ministrator  had  no  notice  of  the  specialty  debt.  (A) 

With  respect  to  what  shall  be  sufficient  notice,  there  is.  What  shall  be 
a  most  important  distinction  between  debts  of  record,  and  ^^^  tcTbinT" 
other  debts.     For  of  debts  of  record,  an  executor  or  ad-  the  executor. 
ministrator  is  bound  to  take  notice  at  his  peril,  on  the  prin- 
ci{de  that  every  one  is  presumed  to  hav^  cognizance  of  the 


(e)  3  Bac.  Abr.  82.  tit.  Exors. 
(L.)  2.  TFonbl.  Treat.  Eq.  B.  4.  pU  2. 
c.  2.  s.  2.  note  (n.) 

(/)  Rock  V.  Leigfaton,  1  Salk.  310. 
Bntton  V.  Bathurst,  3  Lev.  114. 
1  Saund.  333.  a.  note.  The  law  gives 
DO  opportunity  of  setting  up  any 
debts  of  a  superior  nature  to  that  of 
an  inferior,  except  before  a  plea 
pleaded:  Abbis ▼. Winter, 3 Swanst. 
578.  note. 

(^)  Davies  y.  Monkhouse,  Fitzgib. 
76.  Bull.  N.  P.  178.  Magworthv. 
Davis,  cited  in  Scudamore  v.  Heame, 
Andrews,  340.    The  executor,  if  he 


has  not  assets  to  satisfy  both  judg- 
ments, must  plead  as  above ;  for  it  is 
held,  that,  if  ignorant  of  the  exist- 
ence of  a  bond,  an  executor  confess 
a  judgment  on  a  simple  contract, 
and  afterwards  judgment  be  given 
against  him  on  the  bond,  he  is 
bound,  however  insufficient  the  as- 
sets, to  satisfy  both  judgments ;  since 
he  might  have  pleaded  the  first,  if  he 
had  not  assets  for  both :  Britton  v. 
Bathurst,  3  Lev.  114. 

(A)  Sawyer  v.  Mercer,  1  Term. 
Rep.  690. 
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proceedings  in  the  King's  Courts,  (t)  Thus,  in  lAttUtan  y. 
Hihbins,  (j)  a  scire  facias  was  brought  against  executors, 
upon  a  judgment  against  their  testator  in  debt :  They  pleaded^ 
that  before  they  had  any  conuzance  of  this  judgment,  they 
had  fuUy  administered  all  their  testator's  goods  in  paying 
debts  upon  obligations :  And  it  was  thereupon  demurred ;  and 
after  arg^nment,  adjudged  for  the  plaintiff,  that  the  plea  was 
bad ;  for  the  executors  at  their  peril  ought  to  take  conuzance 
of  debts  upon  record. 

The  difficulty  and  hardship  upon  personal  representatiTeSt 
of  finding  such  judgments,  was  the  occasion  of  the  passing  of 
the  statute  4  &  5  W.  &  M.  c.  20.  which  there  has  lately  been, 
occasion  to  mention,  respecting  the  docketing  of  judgments 
entered  in  the  Courts  at  Westminster.  Of  debts  by  judg* 
ments  docketed  in  pursuance  of  that  statute,  and  of  debts  by 
judgments  in  inferior  Courts  of  Record,  of  debts  due  by  ie« 
cognizance  or  statute,  and  other  debts  of  record,  such  con- 
structiye  notice  to  an  executor  or  administrator  is  sufficient, 
and  he  must  at  his  peril  give  them  precedence  in  payment  to 
debts  of  inferior  degree,  (it) 

In  like  manner,  executors  and  administrators  are  presumed 
to  have  notice  of  decrees  in  equity ;  (J)  and,  therefore,  where 
an  executor  paid  a  debt  due  by  specialty,  before  a  debt  due 
by  a  decree,  of  which  he  had  no  actual  notice,  he  was  decreed 
to  pay  it  over  again  out  of  his  own  estate,  (m) 

But  with  respect  to  other  species  of  debts,  there  must  be 
actual  notice ;  and  it  has  been  asserted,  that  such  notice  must 
be  by  suit,  (n)    But  it  is  perfectly  clear,  that  an  executor,  if 


(t)  Littleton  v.  Hibbins,  Cro.  Eliz. 
793.,  recognized  by  Lawrence,  J.  in 
Hickey  v.  Hayter,  6  T.  R.  388.  Dyer. 
32.  a.  in  marg.  Searle  v.  Lane, 
Freem.  Chanc.  Cas.  104.  S.  C.  2 
Vem.  89.  Fonbl.  Treat.  Eq.  B.  4. 
pt.  2.  c.  2.  s.  2.  note  (n.)  and  see 
the  observations  of  Sir  J.  Jekyll,  in 
Herbert's  case,  3  P.  W.  117.  The 
contrary  was   laid  down  in  Anon. 


2  Anders.  157.  pi.  87.  and  in  Hannan 
y.  Harman,  3  Mod.  115. 

ij)  Cro.  Eliz.  793. 

{k)  Toller.  278.  292. 

(/)  Searle  V.  Lane,  Freem.  Chanc. 
Ca.  104.  S.  C.  2  Vem.  89.  Sorrel! 
▼.  Carpenter,  2  P.  W.  483. 

(m)  Searle  y.  Lane,  ubi  supra, 

(n)  Brooking  y.  Jennings,  1  Mod. 
175. 
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he  be  by  any  means  apprized  of  a  debt  of  a  higher  nature, 
wonld  not  be  justified  in  exhansting  the  assets  in  the  dis- 
diarge  ci  one  which  is  inferior,  fo^ 


Sbgtion  V. 

Of  the  Power  of  Preference  by  an  Executor  or  Administrator 

among  Creditors  of  equal  degree. 

The  situation  of  an  executor  or  administrator  is  frequently 
one  of  great  diflSculty.  The  law  imposes  on  him  the  burthen 
of  paying  the  debts  of  the  testator  or  intestate  in  a  particular 
order.  On  the  other  hand,  it  confers  on  him  certain  privi* 
leges.  One  of  those  privileges  is,  that  among  creditors  of 
equal  degree,  he  may  pay  one  in  preference  to  another  (/?). 

But  this  election  may^  in  some  measure,  be  controlled  by 
legal  or  equitable  proceedings  against  him,  of  which  it  will  be 
proper  to  take  notice  in  this  place. 

If  one  of  several  creditors  of  equal  degree  sues  the  executor  i.  Of  controK 
or  administrator,  and  obtains  judgment  against  him,  such  ere-  JJ^tor's^pre^ 
ditor  must  be  satisfied  before  the  rest :  and  thus  the  preference  ference  by 
of  the  executor  or  administrator  is  altogether  precluded,  (q)       l^  i^^^^    ^ 

Again^  if  one  creditor  of  the  deceased  commence  an  action 
against  the  executor  or  administrator,  of  which  he  has  notice, 
he  is  restrained  from  making  a  voluntary  payment  to  any 
other  creditor  of  equal  degree,  (r) 

Tet,  if  another  creditor  in  equal  degree  commence  a 
subsequent  action,  and  first  recover  judgment,  he  must  be 
first  satisfied.      Hence  an  executor  or  administrator,  even 


(o)  Toller.  292. 

(p)  By  Abbott,  C.  J.  in  Lyttleton 
V.  Cross,  3  B.  &  C.  322. 

(9)  Went.  Off.  Ex.  282, 14th  edit. 
Ashley  ▼.  Pocock,  3  Atk.  208.  Ab- 
bis  V,  Winter,  3  Swanst.  578,  note. 

(r)  Anon.  Dyer,  32  a.  Wentw. 
Off.  Ex.  282,  14th  edit.     1  Saund. 


333.  a  n.  8.  And  see  the  observa- 
tions of  Lord  Ellenborongh  and 
Bayley,  J.  in  Tolput  ▼.  Wells,  1  M. 
&  S.  403.  407.  But  after  suit  com* 
menced,  the  executor  may  volunta- 
rily pay  another  creditor  of  equal 
degree,  till  he  has  notice  of  the  suit, 
and  then  plead  plene  administrwnt 
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aft^  action  commenced,  has  it  in  his  election  to  give  a  pre- 
ference, by  confessing  judgment  to  another  creditor  of  eqnal 
degree: (5)  And  even  aft^  the  executor  or  administrator 
has  pleaded  the  general  issue,  he  may  confess  a  judgment  to 
another  creditor,  and  plead  it  at  nisi  prius,  puis  darrein  conti- 
nuance ;  (0  Nor  will  it  make  any  difference  that  the  executor 
or  administrator  had  knowledge  of  the  debt,  upon  which  the 
judgment  was  confessed,  before  the  commencement  of  the 
action,  (u)  Where  the  judgment  is  obtained  in  fiict  since  the' 
last  continuance,  but  in  vacation,  the  executor  may  shew,  in  k 
plea  puis  darrein  coniinwmce,  the  time  when  the  judgm^t 
was  actually  obtained ;  and  such  plea  will  be  an  answer  to  tb6 
action,  in  spite  of  the  legal  fiction,  that  the  judgment  is  to  fo 
considered  as  of  the  preceding  term,  and  so  recovered  befofft ' 
the  last  continuance,  (t;) 

It  is  not  necessary  that  process  should  be  taken  out  by  tlie 
creditor  to  whom  judgment  is  confessed,  (w) 

Nor  will  equity  interpose  to  prevent  the  preference*  ihtiS' 
given  by  an  executor,  in  confessing  judgments,  (x)  even  al-' 


before  Dotice:  Dyer  32.  a  in  marg* 
Wentw.  Off.  Ex.  Ch.  12.  p.  282.  Hth 
edit.  Com.  Dig.  Admon.  (C.  2.) 
Nightingale  v.  Lee.  Freem.  54.  Par- 
ker v.  Dee.  3  Swanst.  531.  note  to 
Drewry  ▼.  Thacker :  but  see  contra 
Freem.  110,  per  Windham  J., 
Touchs.  479.  So  if  a  scire,  facias  be 
sued  out  on  a  recognizance,  an  exe- 
cutor shall  not  defeat  it  by  a  volun- 
tary payment  of  a  debt  by  statute; 
but  if,  before  judgment  on  the  scire 
faciasy  execution  be  sued  out  against 
him  on  the  statute,  it  shall  prevail : 
Wentw.  Off.  Ex.  273. 14th  edit. 

(«)  Blundivell  v.  Loverdell,  1  Sid. 
21.  Edgcomb  v.  Dee,  Vaugh.  95. 
Wentw.  Off.  Ex.  282.  14th  edit 
Parker  v.  Dee,  3  Swanst  531.  note 
to  Drewry  v.  Thacker.  Prince  v. 
Nicholson,    5  Taunt  665.  S.  C.  1 


Marsh.  280.  LytUeton  v.  Crosi^  3 
Barn.  &  Cress.  217.  1  Sannd.  333. 
a.  note  to  Hancocke  v.  Prowd.  The 
reason  why  the  executor  is  permitted 
to  confess  such  judgment,  is  said  to 
be,  because  he  is  not  bound  to  charge 
his  testator's  estate  vnth  costs,  by 
defending  the  action,  when  he  knows 
the  debt  to  be  due. 

(/)  Prince  v.  Nicholson,  5  Taunt 
333.  665.  S.  C.  1  Marsh.  280.  Lyt- 
tleton  V.  Cross,  3  Bam.  &  Cress.  317. 

{u)  Ibid, 

(v)  Lyttleton  v.  Cross,  3  Bain.  8c 
Cress.  317. 

{w)  Mackreth  v.  Jackson,  1  M.  & 
S.  408,  in  note. 

(jf)  See  the  judgment  of  Sir  Wm. 
Grant,  in  Lepard  v.  Vernon,  3  V.  & 
B.  53,  54. 
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though  the  judgments  be  given  on  quantum  meruits,  without 
any  writs  of  enquiry  to  ascertain  the  damages,  if  they  be  so 
laid  as  not  to  exceed  the  debt  which  is  really  due.  (  y) 

But  the  executor  or  administrator  cannot  confess  a  judg- 
ment to  another  creditor  for  a  larger  sum  than  is  due  to  him 
indiTidaally :  Thus  it  has  been  holden,  that  a  judgment  con- 
fessed by  an  executor  to  a  creditor,  as  well  for  his  own  debt 
as  in  trust  for  the  debts  of  many  of  the  creditors,  cannot  be 
pleaded  in  bar  to  an  action  brought  against  him  by  another 
creditor  rf  the  testator,  (z) 

It  may  farther  be  observed,  that  after  one  creditor  of  the  de- 
ceased has  commenced  an  action  against  the  executor  oradmi- 
nistiator,  another  creditor  of  equal  degree  may  gein  a  prefer- 
eaoe^  not  only  as  it  has  just  appeared,  by  getting  a  prior  judg- 
ment, but  also  by  greater  vigilance  in  obtaining,  in  an  action 
commenced  by  himself,  a  prior  plea  confessing  assets  to  a  certain 
amoimt.  (a)  Thus  it  has  been  held,  that  if  an  executor  or  ad- 
ministrator has  pleaded  plene  adminisiravii,  prater  a  certain 
sun,  to  one  action,  he  may  well  plead  in  bar,  to  an  action  by 
another  creditor,  pkne  administravit  prater  the  same  sum,  and 
as  to  that  sum  that  he  has  confessed  it  in  another  action.  (6) 

With  respect  to  controlling  the  preference  of  an  executor  2*  Of  control- 
or  administrator  by  proceedings  in  equity : — It  has  been  settled,  ference^o?  tfie 
after  a  considerable  struggle,  that  a  decree  of  a  Court  of  ^^^'[^^ 
Equity  against  an  executor  or  administrator,  is  equal  to  a  m equity: 
judgment  at  law  against  him.     Hence,  where  a  bill  is  filed 
against  an  executor  or  administrator,  by  a  creditor  on  his  own 
behalf  only,  and  he  proves  his  debt,  and  has  a  final  decree, 
the  preference  of  the  executor  or  administrator  is  precluded, 
and  that  creditor  must  be  first  satisfied,  as  if  he  had  obtained 

(jr)  Waring   ▼.  Danvers,  1    P.  on  the  ground  that  the  executor  was 

Wss.295.    %  Saund.  51.  n.  3.   But  confessing  judgments, 

in  Buker    v.  Domeres,  Barnard.  (i)Tolputtv.Wells,lM.&S.395, 

Chuw.  Cas.  377,  Lord  Hardwicke,  overruling  the  dictum  of  Lawrence, 

itoe  a  creditor  sued  the  executor  J.  in  Meux  y.  Howell,  4  East.  9. 

Ml  at  law  and  equity  at  the  same  (a)  Waters  v.  Ogden,  2  Dougl. 

tiae,  refused  to  put  him  to  his  eleo-  455,  by  BuUer,  J. 

tioii,  according  to  the  general  rule,  (b)  2  Dougl.  453. 

V  Y 
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a  judgment  at  law  against  the  executor  or  administrator  for 

bis  debt,  (c)    Sucb  a  decree  is,  therefore,  entitled  to  payment 

before  judgments  subsequently  obtained  against  the  executor 

or  administrator:  who»  although  he  cannot  at  law  plead  such 

a  decree  {d)  as  he  could  a  judgment,  shall  be  protected  W^ 

indemnified  by  the  Court  of  Equity  in  paying  due  obedient 

to  it,  and  all  proceedings  against  him  at  law  will  be  stayed  by 

injunction,  (e)  h-iki  as  an  executor  may  confess  a  judgiaent  to 

oi^e  creditor^  and  plead  it  in  bar  to  ai^other ;  so  by  parity  of 

reason,  an  executor  may  suffer  a  decree  to  be  against  liim  9s 

it  were  by  confession ;  and  if  it  be  for  a  just  debt,  it  piaqt  be 

paid  according  to  its  priority.  (/) 

an  executor         Again,  where  a  creditor  of  the  deceived  s^es  the  e^^^ontfir 

c^ot  pay  in  ^^  administrator  in  equity,  not  for  his  own  debt  ^one,  bnt  fqti 

after  a  decree   himself  (ind  all  other  creditors,  and   a  decree  i^  (xbt^iii^ 

a'su^Tw^  one  ^^'  ^  acpoqnt  and  a  distribution  ;  this  is  consider^  as  in  tM 

creditor,  for     natqre  of  a  judgment  for  all  the  creditors :  ( g)  and  aftop  sf|oI| 

ft  decree,  although  the  legal  prbrities  of  creditors  are  Qf^ 
affected  thereby,  (A)  the  power  of  pfefe|*^nce,  which  the  exe- 
cutor Of  administrator  enjoys  at  law  apiong  creditors  of  ^^nfd 
degree,  no  longer  exists :  for  no  payment  to  any  creditor  mfide 
after  notice  of  the  decree,  will  be  allow^  in  his  account,  (i) 
And  in  modern  times  suits  of  this  latter  kind  ha^e  become  the 


himself  and 
all  others : 


{c)  Joseph  V.  Mott,  Prec.  Chanc. 
79.  Mason  v.  Williams,  2  Salk. 
507.  Morrice  v.  Bank  of  England, 
Cas.  Temp.  Talb.  217.-  S.  C.  2Bro. 
P.C.465.Toml.edit.  S.C.  SSwanst. 
573.  Martin  v.  Martin,  L  Ves.  Sen. 
214.  Goate  v.  Fryer,  3  Bro.C.  C. 
22.  S.  C.  2  Cox.  202.  Perry  v. 
Phelips,10Ves.  34. 

(rf)  Cas.  Temp.  Talb.  223. 

(e)  Morrice  v.  Bank  of  England, 
»hiitq>ra,  3  P.  Wms.  401,  note  to 
Robinson  v.  Tonge.  And  the  Court 
of  Equity  will  take  notice  of  real 
priority  in  point  of  time,  without 


regarding  the  fictitious  relation  of 
judgments  to  the  first  day  of  term : 
Cas.  Temp.  Talb.  224. 

(/)  Cas.  Temp.  Talb.  225. 

(£)  Goate  V.  Fryer,  3  Bro.  C.  C. 
22.  S.  C.  %  Coz,  203.  Paxton  v. 
Douglas,  8  Ves.  520.  Perry  v. 
Phelips,  10  Ves.  40. 

(A)  Nunn  v.  Barlow,  1  Sim.  9l 
Stu.  588. 

(t)  Jones  V.  Jukes,  2  Ves.  jun. 
518.  But  in  taking  the  account,  the 
executor  or  administrator  has  a  right 
to  stand  in  the  place  of  the  creditors 
he  has  paid.     Ibid. 
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asml  meaof  of  compelling  an  equal  distribution  of  assets 
among  the  creditors  of  a  deceased  insolvent,  (k) 
Bat  a  mere  decree  for  an  account  of  the  deuuxnd  of  the  ^ecMy  in  a  suit 
ijft  and  of  the  personal  estate  come  to  the  bands  of  the  debt  alone : 


defeodanty  with  a  mere  direction  for  payment  out  of  the  result 
of  that  account,  is  not  a  decree  to  prevent  the  payment  of  a 
judgment  by  an  executor :  There  must  be  a  report  and  a  final 
decree  apon  it(/) 

With  respect  to  controlling  the  preference  of  an  executor,  whether  an 
by  the  mere  filing  of  a  bill  in  equity  by  a  creditor:  (m)  Since,  bU?filed' can*^ 
after  the  commencement  of  an  action  at  law  by  one  creditor,  voluntarify 
a  voluntary  payment  by  the  executor  to  another  creditor  is  cr^^Horof*^ 
not  warranted,  it  should  seem,  by  analogy,  that  after  a  suit  in  ^^^^  degree. 
CiMncefy  is  instituted  by  one  creditor  against  the  executor* 
ha  cannot  justify  a  voluntary  payment  to  another.    And  so  it 
vas  decreed  by  Lord  Keeper  Wright,  in  Darston  v.  Lord 
Orfordf  («)  where  A.  and  B.  were  both  creditors  by  specialty 
of  J.  S.,  who  died,  and  left  an  executor,  against  whom  A. 
broogbt  a  bill  in  equity  for  a  discovery  of  assets  and  to  be 
paid  bis  debt^  and  pending  such  suit,  the  executor  voluntarily* 
and  withont  suit,  paid  B.'s  debt :   Upon  an  account  decreed 
INI  A.'a  bill,  against  the  executor,  the  latter  craved  an  allow- 
aaee  of  the  payment ;  but  it  was  decreed  by  the  Lord  Keeper 
Wright,   that  the  executor  should  not  have  an  allowance 
thereof;  seeing,  that  before  payment  made,  a  bill  in  equity 
was  brought  by  A.,  of  which  the  executor  had  notice ;  and  that 
a  bin  in  equity  is  equivalent  to  an  action  at  law,  pending  which 
actioB  an  execntor  cannot  make  a  voluntary  payment  of  any 
debt    This  decree,  however,   was  afterwards  reversed  on 
apped  to  the  House  of  Peers.    And  in  a  late  case  (o)  Sir 

%  See   the    obeerration  of  Sir  Error,  Colles.  229.    See  also  Parker 

Ubk  Mansfield,  in  Brady  t.  Shiel,  ▼.   Dee,  2  Chanc.  C.  200.    S.  C. 

1  Cwpb.  148.  3  Swanst  529.  note.  Bright  v.Wood- 

(/ )  Pttry  T.  Phelips,  10  Ve«.  41 .  ward,  1  Vem.  3G9.     3  P.  Wnw.  401 . 

(■)  See  Pigott  t. Nower,  3  Swans,  note  to  Robinson  v.  Tonge. 
«,  536.    note    to    Drewry    v.  (o)  Maltby  v.  Russell,  2  Sim.  & 

Stu.  227, 


f«)  Piec.  Chanc.  188.   S.  C.  in 

Y  y 
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John  Leach,  V.  C.  thought  himself  bound  by  the  authority  of 
this  decision  of  the  Lords,  and  accordingly  held,  that  an  exe- 
cutor or  administrator  may,  after  a  suit  is  instituted  against 
him  for  an  account,  and  before  a  decree,  pay  any  particular 
creditor  in  preference,  and  will  be  allowed  such  payment  in 
passing  his  accounts,  (p) 


(p)  It  should  seem, however,  that 
the  judgment  of  his  Honour  would 
have  been  different,  had  he  not  felt 
himself  bound  by  the  decisidn  of  the 
Lords  in  Darston  v.  Lord  Orford. 
But  it  is  submitted,  vnth  the  greatest 
deference  to  so  eminent  a  judge,  that 
the  authority  of  that  case  is  of  no  ex- 
t^me  stringency ;  toce  the  founda- 
tion of  the  reversal  by  the  House  of 
LordSi  viz.  that  a  decree  of  the  Court 
of  Chancery  could  not  be  pleaded  to 
an  action  at  law,  brought  against  the 
executor  for  a  debt  of  an  equal  na- 
ture, is  equally  applicable  to  authorize 
the  allowance  of  payments  after  a 
final  decree,  and  has  lost  all  consis- 
tency since  the  doctrine  of  enforcing 
the  equality  of  decrees  and  judgments 
by  injunction  has  been  established : 
(See  Robinson  v.  Tonge,  3  P.  Wms. 
401.)  With  respect  to  the  other  con- 
sideration, which  seemed  to  con- 
strain the  opinion  of  the  learned 
judge  in  Maltby  v.  Russell,  viz.  that 
Parstbn  v.  Lord  Orford  was  referred 
tp  in  W^ing  v.  Danvers,  1  P.  Wms. 
295.  as  establishing  the  point,  that  an 
executor  may  give  a  preference  after 
suit  instituted,  it  must  be  observed, 


that  the  point  which  it  was  necessary 
to  establish,  in  Waring  v.  Danvers, 
was,  not  that  an  executor  may  give  a 
preference  after  suit  instituted  by  a 
voluntary  payment,  but  by  confessing 
a  judgment,  which  is  considered  a 
payment  by  constraint*  In  conclu- 
sion, it  may  be  observed,  that  in 
Abbis  V,  Winter,  May,  1733,  3 
Swans.  57B.  note  (a),  a  case  some 
years  subsequent  to  Waring  v,  Dan^ 
vers.  Lord.  Chancellor  King  sa3r»— 
^  At  law,  af^  an  action  is  brolight, 
executors  cannot  pay  any  debts  of 
an  equal  nature ;  it  is  no  plea  that 
he  hath  not  assets  prater  sufficient 
to  satisfy  a  debt  of  equal  nature ; 
therefore,  by  suing  out  a  writ,  the 
plaintiff  obtains  preference  to  all 
other  creditors  of  an  equal  nature, 
and  is  to  be  paid  before  them,  ac- 
cording to  a  legal  course  of  admi- 
nistration :  Serving  a  subpoena  and 
filing  a  bill  are  equivalent  in  equity 
to  writ  and  declaration;  and,  as 
equity  follows  the  law,  it  must,  give 
the  like  preference  to  the  plaintiflb, 
as  an  action  doth  at  law,  to  all  debts 
of  like  nature." 
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Section  VI. 

Of  ike  Right  of  the  Elxecutor  or  AdminUtrator  to  retain  a 
Debt  due  to  him  from  the  Testator  or  Intestate. 


As  ao  executor  or  adminbtrator,  among  creditors  of  equal 
degree,  may  pay  one  in  preference  to  another,  so  it  is  ano- 
ther of  his  privileges  that  he  has  a  right  to  retain  for  his  own 
debt  dae  to  him  from  the  deceased,  in  preference  io  all  other 
oeditoiB  of  eqaal  degree,  (a) 

This  remedy  arises  from  the  mere  operation  of  law,  on  the  ^^  cannot,  in 
gnMUid,  that  it  were  absurd  and  incongruoas  that  he  should  tain  against  a 

me  himself,  or  that  the  same  hand  should  at  once  pay  and  ^^^i^^^^  <>/ 

supenor  de- 

reorive  the  same  debt :  And,  therefore,  ho  may  appropriate  gree. 
a  sofficient  part  of  the  assets  in  satisfaction  of  his  own  de- 
;  otherwise  he  would  be  exposed  to  the  greatest  hard- 
ip;  for,  since  the  creditor  who  first  commences  a  suit  is 
CBtitled  to  a  preference  in  payment,  and  the  executor  can 
eomneQce  no  suit,  he  must,  in  case  of  an  insolvent  estate, 
■eeemrily  Umo  his  debt,  unless  he  has  the  right  of  retaining. 
Hkme,  from  the  legal  principle  of  the  priority  of  such  creditor 
m  fint  commences  an  action,  the  doctrine  of  retainer  is  a 
Mtnral  deduction,  (b)  But  the  privilege  is  accompanied  with 
tUs  limitation,  that  he  shall  not  retain  his  own  debt  as  against 
those  of  a  higher  degree ;  for  the  law  places  him  merely  in 
the  same  situation  as  if  he  had  sued  himself  as  executor,  and 


(«)  Woodward   v.  Lord   Darcy,  217.  pi.  310.   as  to  an   Adminis- 

Pkmd.  184.     Dyer  2.  a.  in  Marg.  trator. 

«  to  an  Executor:   And  Warner  (6)  2  Black.  Com.  511.    3  Black, 

r  Wainlbrd,  Hob.   127.     Bond  v.  Com.  18.     Toller.  295.     Godolph. 

Crceo,  1  BiowdI.  73.     S.  C.  Godb.  pt.  2.  c.  11.  s.3. 
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recovered  his  debt^  which  there  could  be  do  room  to  sappose 

during  the  existence  of  those  of  a  superior  order,  (c) 

Executor  may       rpj^  privilege  of  the  personal  representative  to  retain  for 

assets  receiv-    his  Own  debt,  exists,  notwithstanding  a  decree  for  an  account 

!iri^r ««       has  been  made,  in  a  suit  by  the  other  creditors  for  the  ad- 

cree  tor  an  '  •' 

account  ministration  of  the  assets;  and  notwithstanding  the  assets 

out  of  which  he  seeks  to  retain  his  debt  came  to  his  hands 
after  the  decree :  for  the  decree  does  not  affect  the  legal 
priorities  of  creditors :  and  there  is  no  distinction  in  this  re- 
spect between  assets  possessed  prior  to  the  decree,  and  sub- 
sequent to  it.  {d) 
The  executor        An   executor  or  administrator  may  retain,    not  only  for 
ddftsduc  to  "^  debts  which  he  claims  beneficially,  but  also  for  those  to  which 
)iim  as  trus-     he  is  entitled  as  trustee.    Thus  in  Plumer  v.  Marchant  (e) 

tee  * 

A.y  before  his  marriage,  covenanted  with  B.  and  C.  to  leave 
them  by  his  will,  or  that  his  executors,  within  six  months 
after  his  death,  should  pay  them  700/.,  in  trust  to  pay  the 
interest  to  his  wife  for  life,  and,  on  her  death,  to  divide  the 
principal  among  his  children,  and,  in  default  of  children,  as 
he  should  appoint,  and  bound  himself,  his  heirs,  executors, 
and  administrators,  in  a  penalty  for  performance:  On  his 
dying  before  his  wife,  without  issue  and  intestate,  it  was 
holden  that  B.,  in  the  character  of  administrator,  might  re- 
tain assets  to  that  amount  during  the  life  of  the  widow,  against 
a  bond  creditor  who  sued  before  the  six  months  were  elapsed. 
he  may  retain  Conversely,  the  executor  or  administrator  may  retain  (at 
to'himMcci-  all  events,  in  equity)  for  debts  due  to  another  in  trust  for 
tvi  que  trust,  him.  Thus,  in  Cockroft  v.  Blacky  if)  where  the  testator, 
before  marriage,  gave  a  bond  to  a  trustee  for  his  wife,  to 
leave  her  100/.  at  his  death  if  she  survived  him ;  Lord  King, 
C,  held  that  she,  as  executrix  of  her  husband,  might  retain 

(r)  3  Dlack.  Com.  18.    Com.  Dig.  is,  "  In  Equali  jure  potior  est  con- 

Admon.  (C.  2.)   1  Saund.  333.  (note  ditio  possidentis.*'   Fonblanq.  Treat. 

C.  to  Uancocke  v.  Prowd,)  Gk>dolph.  Eq.  B.  4.  pt.  2.  c.  2.  s.  2.  note  (m.) 

ubi  supra.    Toller,  295.     However,  (d)  Nunn   v.  Barlow,    1  Sim.  & 

according   to  tlic  opinion  oiT  other  Stu.  688. 

.writers,  the  principle  on  which  the  (e)  3  Burr.  1380. 

executor's  right  to  retain  is  founded,  (/)  2  P.  W.  298. 
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this  lOOL  00  doe  to  her  trustee,  out  of  the  assets.  The  same 
doctrine  was  acted  upon  by  Lord  Loughborougb,  in  Franks 
▼•  Cooper,  (g)  where  it  was  holden  that  an  administratrix 
might  retain,  in  respect  of  a  bond  given  by  the  intestate  to 
another  person,  as  her  trustee,  to  secure  an  annuity  to  her :  (A) 
And  by  Sir  John  Leach,  V.  C.  in  Loomes  v.  Siotherd,  (t)  in 
which  last  case  His  Honour  held,  that,  as  an  executor  may 
retain  his  own  debt  or  the  debt  of  bis  trustee,  so  a  devisee  of 
the  realty  may  retain  for  his  own  specialty  debt,  or  the  debt 
of  his  trustee,  (j) 

The  executor's  right  of  retainer,  under  an  obligation  made 
to  his  trustee,  has  also  been  recognized  in  the  courts  of  Com- 
iMn  Law.  Thus  in  Roskelley  v.  Godolphin,  (k)  a  husband, 
OB  marriage,  gave  a  bond  to  trustees  conditioned  to  pay  8000/. 
to  the  wife,  if  she  survived  him :  The  husband  died,  leaving 
a  daughter  and  the  wife  Kving;  the  wife  administered  du- 
ranie  minors  aiate  of  the  daughter :  and  it  was  holden  by 
the  Court  of  King^s  Bench  that  she  might  retain  for  the  mo- 
ney due  on  the  bond.  So  in  Marriot  v.  Thompson  (l)  a  hus- 
band, prior  to  his  marriage,  gave  a  bond  to  two  trustees,  con* 
ditioned  to  leave  to  his  wife  400/.  at  his  death  :  The  marriage 
took  place,  and  he  afterwards  died,  having  appointed  her 
his  executrix :  and  the  Court  of  Common  Pleas  held,  that 
she  might  retain  for  the  sum  due  on  the  bond,  and  plead  such 
retainer  to  an  action  brought  against  her  by  another  bond 
eieditor  of  the  husband.  So  in  Loane  v.  Casey  (m)  a  wi- 
dow, wlio  was  sued  as  executrix  of  her  husband,  was  allowed 
by  the  same  Court  to  retain  out  of  his  personal  assets  suffi- 
cient to  answer  the  breach  of  a  covenant  entered  into  by  her 

(g)  4  Vcs.  763.  heir  to  retain.   Player  v,  Foxhall, 

{k)  There  being  in  this  case  a  de-  1  Russ.  Chanc.  Cas.  538. 

taeacy  of  assets,  it  was  directed  (k)  Sir  T.  Raym.  483.    S.  C.  no- 

Ihgt  a  value  should  be  set  on  the  an-  mine  Boskellet  v.  Godolphin,  Skin- 

■nitj  ai  the  time  of  the  death  of  the  ner.  314.    S.  C.  nomine  Rockelley 

imestate,  not  including  the  arrears  v.  Godolphin,  2  Show.  403. 

SBce.  (0  Willes.  186. 

(0  1  Sim.  &  Stu.  461.  (m)  2  W.  Black.  965. 

tj)  See  further  on  tlie  right  of  the 


.* 
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husbaDd,  previous  to  the  marriage,  with  a  trustee  for  seQuring 
a  provision  for  herself :  And  De  Grey,  C.  J.  said»  that  Loid 
Hardwicke  had  determined  to  the  same  effect  in  the  case  of  a 
child's  portion:  and  that  wherever  an  executor  had  a  ngiit  to 
a  sum  of  money,  whether  it  were  strictly  a  debt  due  to  himsQlC 
or  nominally  to  another,  he  might  retain  it :  The  Chief  Jus- 
tipe  also  mentioned  a  case  before  Eyre,  C.  J.,  where  a  widow 
executrix  was  allowed  to  retain  the  money  with  which  she 
had  paid  a  mor^^ge  on  her  jointure,  the  husband  having  co- 
venanted it  to  be  free  from  incumbrances ;  this  being  a  satis- 
faction for  his  breach  of  covenant. 

It  must,  however,  be  observed,  that  in  the  two  earlier  of  the 
decisions  at  law  above  stated,  the  Court  took  a  distinctions 
with  re^ct  to  the  executor's  right  to  retain,  between  cases 
where  the  payment,  under  the  contract  with  the  trustee^ 
is  to  be  made  to  the  party  seeking  to  retain,  and  those  in 
which  the  payment  is  to  be  made  to  the  trustee,  in  trust  for 
the  executor  or  administrator.  Thus  in  Roskellejf  v.  Oodol^ 
phin  (ft)  Baymond,  J.  said,  that  if  the  payment  had  been  to  be 
nuide  to  the  trustees,  though  in  trust  for  the  wife,  there  could 
have  been  no  retainer.  So  in  Harriot  v.  Thompson,  (o)  the 
Court,  in  giving  judgment,  laid  down,  that  if  the  money  in 
the  condition  had  been  to  be  paid  to  the  trustees,  and  not  to 
the  executrix  herself,  she  could  not  in  that  case  have  re- 
tained. 

It  must  be  further  remarked,  that  where  the  corpus  of  the 
trust  money  is  to  be  paid  to  the  trustees,  in  trust,  not  to  pay 
the  capital  sum  to  the  executor  or  administrator,  but  to  pro- 
vide him  an  annuity  by  means  of  the  interest  or  other  pro^ 
ceeds,  it  has  been  holden  that  the  right  of  retainer  for  the 
principal  sum  does  not  exist  at  law :  Thus,  where  a  covenant 
was  made  with  trustees  in  a  deed  of  settlement  before  mar- 
riage, that  the  executors  or  administrators  of  the  intended 
husband  should  pay  to  the  trustees  the  sum  of  400/.,  to  re- 
main vested  in  them,  in  trust  to  satisfy  out  of  the  proceeds 

(«)  Sir  T.  Raym.  484.      AntCy  (o)  Ante,  p.  687. 

p.  687. 
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uumdty  of  901.  to  the  wife  for  her  life ;  it  waB  holden  that 
9iA  4  wnreoant  would  not  enable  her  to  retain  the  400/.  as 

of  her  husband,  (p) 

•Ittouf^  a  Court  of  Law  will,  to  the  extent  above 

take  notice  of  equitable  claims,  yet  an  executor 

cannot,  in  an  action  brought  against  him  at 

for  a  demand,  of  which  no  account  can  be  taken 

where,  consequently,  the  amount  of  the  debt, 

executor  or  administrator  relies,  cannot  be  con- 

hj  die  other  party.    Thus  in  De  TasM  v.  Shaw(q) 

in  his  individual  ci^Mcity  to  a  house  in 

himself  was  a  partner,  in  a  sum  of  money, 

eouU  not  be  exactly  ascertained,  cove- 

Ae  firm  aD  his  then  dd>ts,  and  such  other 

A.  died,  without  hav- 

ddit,  and  having  eootiacled  further 

to  ^  execution  of  the  deed :  The  Court 

lis  executors,  two  of  whom  were  purtners 

plead  either  of  these  debts 
:  Itw»arg«ed,  on  the  behalf  of  the  dis- 

eouU  have  beea 
Coot  of  Law,  agaiast  tke  t 
cxecuiots  after  his  decease,  yet 
It  ia  equity,  of  which,  aeeordbag 
Bit  of  law  ought  to  take  aotiee: 
^  the  ja^gBMst  of  the 
^  **  It  k  sfciiuM  aat  naliee  cauMt  be 
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tioo  of  the  deed,  and  whether  the  sum  then  due  has  been 
Induced  in  any«  and  what  degree^  by  the  intonaediate  gains 
of  the  partnership  business:  9ach  an  aoconnt  cannot  be 
taken  by  a  jnry,  and,  conseqaently,  no  issue  oonld  be  taken 
on  the  debt  on  which  the  defendants  rely ;  and  in  this  re- 
spect the  present  case  differs  from  those  cases  of  debts  in  trust 
which  were  quoted  at  the  bar :  There  is  no  more  difficulty  in 
ascertaining  the  amount  of  a  «um  of  money  due  under  a  bond 
or  covenant  to  A.  for  the  use  of  B.,  than  if  it  were  due  to  A. 
for  his  own  benefit :  There  was  no  difficulty,  miich  less  im- 
practicability, of  trial  in  those  cases  as  there  is  in  this/' 


Retainer  by 
an  adminis- 
trator durante 
minoritate  : 


by  an  admi- 
nistrator dvr 
rante  demen- 
tia: 

by  a  creditor 
administra- 
tor: 


by  executor 
of  executor  : 


Where  the  person  entitled  to  administration  is  an  infant, 
and  an  administration  durante  min&ritate  is  granted,  not 
only  may  the  administrator  retain  for  his  own  debt,  {t)  but 
also,  If  the  infant  in  point  of  right  has  a  title  to  retain  for  a 
debt  due  to  himself,  the  administrator  may  insist  on  that 
right,  (u)  So  where  the  creditor  is  a  lunatic,  and  adminis- 
tuation  has  been  granted  to  the  defendant  for  the  use  of  the 
lunatic,  the  right  of  retainer  shall  not  be  prejudiced,  (v) 

If  administration  be  granted  to  a  creditor,  and  afterwards 
be  repealed  at  the  suit  of  the  next  of  kin,  such  creditor  shall 
retain  against  the  rightful  administrator.^  (te;)  On  the  petition, 
howeyer,  of  the  other  creditors,  the  Ecclesiastial  Court,  on 
granting  administration  to  a  particular  creditor,  will  compel 
him  to  enter  into  articles  to  pay  debts  of  equal  degree  in  equal 
proportions,  without  any  preference  of  his  own ;  (x)  and  ad- 
ministration to  a  creditor  is  generally  so  granted,  (y) 

An  executor  of  an  executor  is  entitled  to  retain  out  of  the 
assets  debts  due  from  the  testator,  either  in  his  own  right,  or 
as  the  executor  of  the  deceased  executor,  (z)     So  where  a 


(0  Roskelly    v.    Godolphin,    T. 
Raym.  483.      Com.   Dig.  Admon. 

(r.) 

(u)  Franks  v.  Cooper,  4  Vcs.  764. 
(y)  Ibid.  763. 

(u;)  Blackborough  V.Davis,  1  Salk. 
38. 


(x)  Toller.  106. 

(j/)  Fonbl.  Treat,  on  Eq.  B.  4. 
pt.  2.  c.  2.  s.  2.  note  (m). 

(z)  Ilopton  V.  Dryden,  Free.  Ch. 
180.  Thompson  v.  Grant,  1  Russ. 
Chanc.  Cas.  540.  in  notis :  But  not 
the  executor  of  one  of  several  exe- 
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bond  creditor  took  ont  administration  de  honxs  non  to  his 

debtor,  and  died  before  he  had  made  any  election  in  what 

partiealar  effects  he  would  have  the  property  altered  byre-  by  executor  of 

tainer ;  it  was  held  that  the  execntor  of  the  creditor,  in  ac-  ^^™»"'**"*" 

counting  for   the  assets  of  the  debtor,  might  deduct  the 

debt,  (a) 

In  case  a  married  woman  be  executrix,  the  husband  may  ^y  husband 
retain,  if  the  testator  was  indebted  to  him,  or  which  is  the  cutrix: 
same  thing,  to  the  wife  before  marriage,  (ft) 

It  is  clear,  as  there  has  already  been  occasion  to  shew,  (c)  ^y  executor 
that  an  executor  de  son  tort  cannot  retain  for  his  own  debt, 
even  of  a  superior  degree  to  that  upon  which  he  is  sued. 
There  is,  indeed,  one  exception  to  this  rule  :  for  a  party  who, 
by  Stat.  48EKz.  c«  8.  becomes  executor  de  eon  tori,  in  con- 
sequence of  a  gift  to  him  of  the  intestate's  effects  by  an  ad- 
nioktrator  who  has  obtained  the  grant  fraudulently,  {d)  is, 
by  the  express  provision  of  that  act,  allowed  to  retain.  («) 

If  the  same  person  be  the  personal  representative,  both  o(  case  where 
the  creditor  and  of  the  debtor,  he  may  retain  out  of  the  ef-  ^fyHf  u!^'* 
fects  of  wUdi  he  is  possessed  as  the  representative  of  the  creditor  is 

also  tlie  rC' 
debtor,  to  satisfy  the  debts  due  to  him  as  the  representative  preseDtative 

ef  ^  creditor.  (/)  ^'f  «he  debtor : 

If  there  are  two  joint  and  several  obligors,  and  one  of  them  If  two  are 
hanog  made  the  obligee  his  executor,  in  such  case  the  ^^(^lU^u^ 

if  he  has  not  received  satisfaction  out  of  the  assets  of  and  poe  makes 
,,.  .,  .  x*       1.  •       •  •   At      the  obligee  his 

oMigor,  may  sue  the  survivor :  for,  being  jomtly  executor,  he 

may  either  re- 
tain or  sue  the 


or  more  of  whom  is  still  (6)  Toller.  359. 

hna%z  Prec  Ch.   181.     See  oJi/e,  (c)  Ante,  p.  143. 

p.lM.  (J)  ArUtj  p.  138. 

a  J  Weefcj  r.Gore,  3  P.  W.  184.  (e)  Com.  Dig.  tit.  Adminbtrator, 

vm.  icr  CrA  v.  Pjke,  in  which  latter  (C.  3.)    Went  Off.  Ex.  Ch.  1 4.  p. 

am.  a  fnittt  aroie,  but  was  not  de-  336.  14tb  edit.    Verooa  v.  Curtis, 

v^ediex,  if  a  d(riitor  dies,  2  IL  Black.  36.  note  (b;.    Toiler. 

his  creditor  executor,  366. 

tLe  execotor  dies,  hariiig  (/)  Bamet  v.  Dixe,  1  IlolL  Abr. 

vidi  the  goods,  but  933.   Exors.  (L.)  3.     S.  C.  semble, 

aad  before  any  elec-  nofnine  Baidet  v.  Pix,  3  Browul.  50. 


sum  for. 


1^1  fscjcutor  can  retain. 
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Whetbera 
surety,  execu- 
tor of  princi* 
pat  wnois 
jointly  boundy 
can  retain. 


Damages  on 
tort  cannot 
be  retained : 

An  executor 
cannot  retain 
against  bis 
co-executor. 


and  severally  bounds  he  may  sue  which  of  them  he  pleases, 
and  though  the  debt  be  one,  yet  the  obligations  are  several, 
and  no  assets  appear  of  the  value  of  the  debt  to  retain ;  and 
there  might  be  a  judgment  against  which  he  could  not  re- 
tain, (y) 

So  if  the  obligor  appoint  the  obligee  his  executor,  and 
there  are  no  assets  out  of  which  he  may  retain,  the  obligee 
may  sue  the  heir,  if  he  is  bound.  (A) 

Tf  two  are  jointly  bound  in  an  obligation,  the  one  as  prin- 
cipal, and  the  other  as  surety,  and  on  the  principal's  death, 
the  surety  becomes  his  personal  representative,  and,  on  for- 
feiture of  the  bond,  discharges  the  debt ;  it  has  been  held,  that 
he  cannot  retain :  for,  by  joining  in  the  bond  with  the  prin- 
cipal, it  became  his  own  debt,  (t)  Yet,  in  such  case,  it 
should  seem,  that  he  might  retain  for  the  money  paid  as  con- 
stituting a  simple  contract  debt.  (J)  Indeed,  in  Bathursi  v. 
De  la  Zoucht  (k)  where  the  executor  had  become  bound 
with  hb  testator  in  a  bond  for  another  person.  Lord  Ba* 
thurst,  C.  held,  that  the  executor  was  entitled  to  retain  out 
of  the  testator's  estate  the  whole  of  what  was  due  on  the 
bond. 

Damages,  which  in  their  nature  are  arbitrary,  such  as  da- 
mages founded  on  tort^  cannot  be  retained.  (/) 

Where  there  are  co-executors  or  co-administrators,  each 
being  a  creditor  of  the  deceased,  the  one  cannot  retain  for 
his  own  debt  to  the  prejudice  of  the  other ;  for  several  joint 
executors  or  administrators  are  considered  but  as  one  person 
in  law ;  the  possession  of  one  is  the  possession  of  the  other  ; 
the  receipt  of  one  is  the  receipt  of  the  other ;  and,  therefore, 
the  retainer  of  one  must  be  considered  as  the  retainer  of  the 


(g)  Crosse  v.  Cocke,  3  Kebl.  116. 
Cock  V.  Cross,  2  Lev.  73.  S.  C. 
semble,  Freem.  49,  50.  3  Bac.  Abr. 
10.  tit.  Exors.  (A.)  9.  Infroy  Pt.  3. 
B.  3.  Ch.  2.  §  8. 

(A)  Wankford  v.Wankford,  1  Salk. 
304.    See  further  on  this  subject, 


infra,  Pt.  3.  B.  3.  Ch  2.  §  8. 

(0  Anon.  Godb.  149.  pi.  194. 
4  Leon.  236.  pi.  362. 

0)  Toller.  298. 

(k)  2  Dick.  460. 

(J)  Loane  v,  Casey,  2  W.  Black. 
968.  by  Blackstone,  J. 
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other,  and  must  enure,  for  their  mutual  benefit,  in  the  dis- 
charge of  the  debts  of  both  in  proportion,  (m) 

It  should  seem,  that  an  executor  or  administrator  may  Retainer  of 
retain  for  a  debt  due  to  himself,  though  it  may  be  more  than  ^j^  Jix'^ears 
six  years  old ;  for  as  an  executor  may  pay  a  debt  to  another,  old. 
though  he  might  have  pleaded  the  statute   of  limitations, 
why  may  he  not  pay  himself?    In  Hopkinson  v.  Leach,  (n) 
Sir  John  Leach,  V.  C.  was  of  opinion  that  the   executor 
might  retain  in  such  a  case;  but  his  Honour  directed  the 
opinion  of  a  Court  of  Law  to  be  taken. 

It  is  held  to  be  optional  in  an  executor  or  administrator, 
dther  to  plead  a  retainer  of  a  debt  due  to  him,  or  give  it  in 
evidence  on  a  plea  of  plene  administravit.  (o) 

(m)  Chapman  v.  Turner,  1 1  Vin.  (p)  Bond  v.  Green,  1  Brownl.  75. 
Abr.  72.  tit.  Exors.  (D.)  2.  S.  C.  Pluroeri;.Marchant,3  Burr.l380— 
9  Mod.  268.  1 385.    Loane  v.  Casey,  2  W.  Black. 

(n)  7  May,  1819.     MS.  Madd.  965. 
Pract.  583.  2d  edit. 
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BOOK  THE  THIRD, 

OP   THE   DUTIES  OP   AN    EXECUTOR   WITH  RESPECT  TO 

LEGACIES. 

Having  thus  considered  the  office  of  tm  executor,  in  regard 
to  the  payment  of  debts  according  to  the  order  prescribed  by 
lawy  it  now  becomes  necessary  to  treat  of  the  duties  which 
next  demand  his  attention,  viz.  those  which  respect  the  pay- 
ment of  legacies. 

A  legacy  is  defined  to  be  "  some  particular  thing  or  things 
given  or  lefl,  either  b;  a  testator  in  his  testament,  wherein  an 
executor  is  appointed,  to  be  paid  or  performed  by  his  exe« 
cutor,  or  by  an  intestate  in  a  codicil,  or  last  will,  wherein  no 
executor  is  appointed,  to  be  paid  or  performed  by  an  ad- 
ministrator." (a) 


CHAPTER  THE  FIRST. 

WHO    IS    capable   op    BEING    A    LEGATEE:    AND    HERE- 
WITH OF  BEQUESTS  TO  CHARITABLE  <JSES. 

Section  I. 

Who  is  capable  of  being  a  Legatee, 

The  subject  of  the  present  section  has  been  in  some  degree 
anticipated,  by  the  enquiry  as  to  the  capability  for  the  ofiice 
of  executor.     The  same  rule  applies  in  both  matters,  that 

(«)  Godolph.  pt.  3.  ch.  1.  s.  1. 
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every  person  is  capable,  excepting  such  as  are  expressly  foj^ 
bidden.  (6) 

Most  of  the  prohibitions  which  have  been  pointed  out,  as  Persons  dis- 
existing  with  respect  to  the  office  of  executor,  apply  also  to  \^^     ^  '^" 
the  capability  pf  being  a  legatee*    Thus,  artificers  going  out 
of  the  reahn,  (c)  persons  twice  denying  the  Christian  religion 
to  be  true,  {d)  and  persons  not  qualifying  for  office,  (a)  are 
disabled  from  being  legatees,  as  well  as  from  being  executors. 

A  bankrupt  may  be  a  legatee ;  but  if  the  testator  dies  at  any  Bankrupt. 
time  before  the  certificate  is  allowed,  even  pending  an  un- 
founded petition  to  stay  it,  the  interest  in  the  legacy  belongs 
to  the  assignees,  unless  it  can  he  sb^wn  that  th^  petition  was 
presented  with  that  object.  ( /) 

An  alien  friend  may  be  a  legatee  of  personal  chattels ;( jr)  Alien. 
bat  any  legacy  to  an  alien  enemy  will  be  fprfpit^d  to  tbci 

king.  (A) 

It  was  holden  by  Sir  William  Grant,  in  Lee9  v.  Summer^  Subscribing 
gill,  (0  that  a  legacy  given  to  a  subscribing  witness  to  a  will  witness. 
of  personal  estate,  was  an  interest  which  auch  person  could 
not  legally  claim,  by  reason  of  the  statute  25  Geo.  3.  c,  6. 
But  a  contrary  doctrine  w^s  maintained  by  Sir  John  NichoU 
io  Brett  v.  Brett,  {k)  in  which  case  that  learned  Judge  held, 
that  the  statute  is  limited,  in  point  of  true  construction,  to  wills 
and  codicils  of  real  estate,  and,  consequently,  that  a  legacy  to  a 
subscribing  witness  to  a  mere  will  or  codicil  of  personalty,  is 
a  good  legacy.  This  decision  of  Sir  John  NichoU  was  after- 
wards affirmed  on  appeal  to  the  Delegates ;  (/)  and  kaa  been 
followed  by  Sir  John  Leach,  M.  B.in  Emanmlv.  ConetalbU^  (m) 
and  by  Sir  L.  Shadwell,  V.  C.  in  Foster  v.  Banbury.  (») 

It  may  be  obsen^ed  that,  although  a  man  cannot  make  a  wife  of  tes- 
tator. 

(^)  AfUe^  p.  113.  (A)  Atty.  Gen.  v.  Weedon,  Parker. 

(c)  5  Geo.  1.  c.  27.  s.  3.     Ante,  267;  but  see  ante,  p.  115. 
p.  115.  (0  17  Ves.  508. 

(<0  9  &  10  W.  3.  c.  32.    Ante,  p.  Qi)  3  Add.  210. 

121.  (0  S^®  ^  Russ.  Chanc.  Gas.  437. 

(e)  Ante,  p.  121.  note. 

(/)  El  parte  Ansell,  19  Ves.  208.         {m)  3  Russ.  Chanc.  Gas.  436. 

(g)  Galvin's  case,  7  Co.  17.  (»)  3  Sim.  40. 
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gprant  to  his  wife,  nor  enter  into  a  covenant  with  her,  (for 
such  grant  would  be  to  suppose  her  separate  existence,  and  to 
covenant  with  her  would  be  to  covenant  with  himself) ;  yet 
he  may  bequeath  any  thing  to  her  by  will;  since  that  cannot 
take  effect  till  after  the  coverture  is  determined  by  death,  (o) 


Section  IL 

« 

Of  Bequests  to  Superstitious  and  Charitable  Uses. 

All  bequests  to  superstitious  uses  are  illegal  and  ymd ;  but 
bequests  to  charitable  uses  are  not  only  legal  and  valid,  but 
are,  in  some  measure,  favoured  in  our  law,  provided  that  they 
are  of  personal  property,  in  no  way  connected  with  land. 
Bequests  to  With  respect  to  what  shall  be  regarded  as  superstitious 
J^^      ^^^    uses,  the  effect  of  the  statute  1  Edw.  6.  c.  14.  (although  it 

relates  only  to  superstitious  uses  of  a  particular  description, 
existing  at  the  time  it  passed),(/>)  has  been  taken  to  be,  that 
if  any  real  and  personal  property  whatever,  shall  have  been,  or 
shall  be,  given,  assigned,  limited,  or  appointed  to  have  conti- 
nuance, for  ever,  or  for  a  time  only,  towards  or  for  the  finding 
or  maintenance  of  a  stipendiary  priest,  or  for  the  maintenance 
of  an  anniversary  or  obit,  or  of  any  light  or  lamp  in  any 
church  or  chapel,  or  other  like  intent,  these,  and  such  like 
gifts  and  dispositions  as  these,  are  to  be  accounted  supersti* 
tious  uses  within  the  act;  (q)  and  what  is  disposed  and  set- 
tled in  any  such  course,  is  forfeited  and  given  to  the  king,  (r) 
Other  bequests  to  superstitious  uses,  not  mentioned  by  the 
act,  are  deemed  void  by  the  general  policy  of  the  law :  As  a 

(o)  1   Black.  Comm.  442.     Co.  pels,  which,  if  for  a  longer'term  than 

Lit.  112.  twenty  years,  it  declares  absolutely 

{p)  By  SirWm.  Grant,  in  Gary  v.  void.     Ibid, 

Abbot,  7  Ves.  495.    The  statute  23  {q)  Duke    on    Gharitable   Uses, 

H.  8.  c.  10.  relates  only  to  assur-  106.  p.  349.  Bridgman's  Edition, 

ances  of  land  to  churches  and  cha-  (r)  Ibid. 
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dense  for  the  good  of  the  soul  of  the  devisor ;  (r)  or  a  be- 
quest of  a  fond  to  be  applied  for  a  Jesuba  or  assembly  for 
leading  the  law,  and  instracting  the  people  in  the  Jewish  re- 
figion ;  ($)  or  a  bequest  for  the  education  of  persons  in  the 
Roman  Catholic  faith,  (f) 

But  there  seems  to  be  a  distinction,  with  respect  to  the  ap- 
plication of  the  fund  bequeathed,  between  bequests  made  in 
favour  of  uses  comprised  within  the  statute  I  Edw.  6.  and 
bequests  of  the  nature  last  mentioned,  which  are  merely  void 
as  bequests  to  superstitious  uses.  That  statute  provides  that 
the  bequests  made  void  by  it  shall  vest  in  the  crown  benefi- 
GiaOy;  but  where  the  bequest  is  of  a  charitable  nature,  and 
ahhongh  not  within  the  statute,  is  merely  void,  as  being  to 
sipentitioos  uses,  the  king  shall  not  take  it  beneficially ;  yet 
it  shall  not  be  so  far  void,  as  that  it  shall  result  to  the  heir  or 
wzt  of  kin  of  the  testator ;  but  the  king,  by  sign  manual  di- 
letted  to  the  Attomey-Creneral,  may  order  to  what  charitable 
it  shall  be  disposed,  (u) 


With  respect  to  bequests  to  charitable  uses,  testamentary  Dequesu  to 
to  charitable  or  public  purposes,  of  money  or    ^,^. 


otter  personal  estate,  not  connected  with  real  property,  are 
lafid.  Bot  with  regard  to  bequests  of  land,  or  affecting 
W,it  is  enncted  by  the  statute  9  Geo.  2.  c.  86.  '*  That  from  stat.  9  Geo.  2. 

c  36  fof chs' 

tniiftci  the  84th /twr,  1736,  no  manors,  lands,  tenements,  ritabieusefl:) 

fr)R.c.LidyIViitiiigUm,lSaUL.      v.  Hickman,  2  £q.  Cas.  Abr.  193. 
IB.  pi.  14.  Attj.  Gen.  v.  Baxter,  1  Vera. 


(i)  Dtt  CiMt&  «.  De  Pai,  AmbL  248.  WaUer  r.  Childs,  AmU.  524. 
aLS.C.Dkk.258.2SwaiifL487.  Doe  v.  Aldridge,  4  T.  K.  264.  Doe 
SJicIl Walk. 306.:  botabeqiiest  v.  Copestake,  6  East.  328.  Atty. 
«if  poor  Jews  is  ra-      Gen.  v.  Fowler,  15  Ves.  85.    Atty. 

Gen.  V.  PeanoD,  3  Meriv.  353. 

(a)  R.  r.  Lady  Portington.  1 
Salk.  162.  De  CosU  v.  De  Pas, 
Ambl.  228.  S.  C.  Dick.  258.  2 
Swan^t.  487.  Gary  r.  Abbot,  7 
Ves.  490.  See  also  Gates  r.  Jones, 
cited  in  Atty.  Gen.  r.Gtiise,  2  Vern, 
266,  and  nr^,  p.  707. 


Z    Z 
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rents,  advowsons,  or  other  hereditaments,  corporeal  or  incor- 
poreal, whatsoever,  nor  any  sum  or  sums  of  money,  goods^ 
chattels,  stocks  in  the  public  funds,  securities  for  money,  or 
any  other  personal  estate  whatsoever,  to  be  laid  out  or  disposed 
of  in  the  purchase  of  any  lands,  &c.  shall  be  given,  granted, 
aliened,  limited,  released,  transferred,  assigned,  or  ^q>ouited, 
or  any  ways  conveyed,  or  settled  to  or  upon  any  person  or 
persons,  bodies  politic  or  corporate,  or  otherwise,  for  any 
estate  or  interest  whatsoever,  or  any  ways  charged  or  encott- 
bered  by  any  person  or  persons  whatsoever,  in  tmst,  or  for 
the  benefit  of  any  charitable  uses  whatsoever,  unless  such 
gift,  &c.  of  any  such  lands,  &c.  (other  than  stocks  in  the 
public  funds)  be  and  be  made  by  deed  ind^ited,  sealed,  and 
delivered,  in  the  presence  of  two  or  more  credible  witnesses, 
twelve  calendar  months  at  least  before  the  death  of  siidi 
donor  or  grantor,  including  the  days  of  execution  and  death, 
and  be  enrolled  in  his  Majesty's  High  Court  <^  Chancery 
within  six  calendar  months  next  after  the  execution  thereof; 
and  unless  such  stocks  be  transferred  in  the  public  books 
usually  kept  for  the  transfer  of  stocks,  six  calendar  months  at 
least  before  the  death  of  such  donor  or  grantcur,  including  the 
days  of  the  transfer  and  death,  and  unless  the  same  be  made 
to  take  effect  in  possession  for  the  charitable  use  intended, 
immediately  from  the  making  thereof,  and  be  without  any 
power  of  revocation,  reservation,  trust,  condition,  limitation, 
clause  or  agreement  whatsoever,  for  the  benefit  of  the  donor, 
or  gprantor,  or  of  any  person  or  persons  claiming  under  him.*^ 
The  second  section  provides  that  such  limitations,  &c«  shall 
not  be  construed  to  extend  to  any  purchase  or  transfer  made 
for  valuable  consideration.  The  third  section  then  enacts, 
**  That  all  gifts,  grants,  conveyances,  appointments,  assui^ 
ances,  transfers,  and  settlements  whatsoever,  of  any  lands, 
tenements,  or  other  hereditaments,  or  of  any  estate  or  interest 
therein,  or  of  any  charge  or  incumbrance  affecting,  or  to  affect, 
any  lands,  &c.  &c.  to  or  in  trust  for  any  charitable  uses  what- 
soever, which  shall  at  any  time,  from  and  after,  &c.  be  made  in 
any  other  manner  or  form  than  by  this  act  is  directed  and  iqp- 
pointed,  shall  be  absolutely,  and  to  all  intents  and  purposes. 
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null  and  Toid.*'  The  fourth  section  then  provides,  that  the 
aet  ahail  not  be  eongtmed  to  extend  to  the  two  Universities  of 
England  and  their  colleges,  or  the  scholars  upon  the  foun- 
dation of  the  Colleges  of  Eton,  Winchester,  or  Westminster : 
vith  a  farther  proviso,  in  section  the  fifth,  that  no  college 
shall  be  at  Ifterty  to  purchase,  acquire,  receive,  take,  or  hold, 
Bore  advoirseBs  than  are  equal  in  number  to  one  moiety  of 
the  fellows  or  students  upon  the  respective  foundations,  (v) 
And  the  act  also  provides,  in  the  sixth  section,  "  That  no- 
fMng  ia  this  act  contained  shall  be  construed  to  extend  to  the 
diqKMition,  grant,  or  settlement,  of  any  real  or  personal  estate 
lyiog  or  bong  within  that  part  of  Great  BrittUn  called 
Sfothmdr 

AUbongb  this  statute  contains  no  restriction  upon  any  one  to  what  lort 
fipom  leaving  a  sum  of  money,  or  any  other  estate  purely  per-  ^pJJJ2T^^  ** 
foaal,  to  charitable  uses,  (w)  yet,  in  the  construction  of  it,  it 


adjudged,  that  not  only  devises  of  land,  copyhold  (x) 
m  wdl  aa  fineehold,  and  bequests  of  money  to  be  invested  in 
had,  aiw  void,  bat  also  such  bequests  as  in  any  manner  affect 
to  interestB  in  real  property.  Thus,  bequests  to 
of  money  charged  on  real  estate,  (y)  or  of  money 
la  ariae  Iran  the  sale  of  real  estate  (z)  bequests  of  terms  for 
(a)  or  of  money  due  on  mortgage,  (i)  or  of  money 


(v)  Wi  pBft  of  teitalnte  is  re- 
piriai  %  BtoL  45  Geo.  a.  c  101. 
(■)  BfliHd  HndwidK,  ID  Sores- 

If  «^&fiB%  Hi^dB.  174.  m  wlndi 


ZZ 


Sen.  108.  I>oev.Waterton,3B.&A 
149. 

(jf)  Arnold  v.  Chspman,  1  Vet. 
Sen.  108.  See  Att.  Geo.  r.  Barley, 
5  Madd.  321. 

(z)  AtLGen.v.WejnioatbyAiDbt. 

20.  Waite  o.  Webb,  6  Mad.  71. 
(a)  AttGeD.v.€rTaTes,Aiiibl.l55. 

Alt.  Gen.  «.  Tomkinf,  ArnM.  216. 
Johnston  v.Swann,  3  Madd.  457.  but 
fiztmes  in  a  booie  will  pom  by  a  be* 
qpeft  to  a  charity :  ZMaidd,45T, 

(4)  Att.  Gen.  r.  Mejriefc,  2  Vet. 
Sen.  44.  Att  Gen.  «.  Caldwdl, 
AbM.  635.    White  r.  Efant,  4  Vet, 

21.  Johnston  v.SwuB,  3  Madd.  457. 
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secured  on  turnpike  tolls,  (c)  or  of  money  secured  upon 
the  poor  or  county  rates,  {d)  are  within  the  statute,  and 
void.  So,  where  a  testator,  who  has  given  his  personal  estate 
to  charitable  uses,  contracts  to  sell  real  estate,  but  the  sale 
is  not  completed  in  his  life-time,  his  lien  upon  the  estate  for 
the  amount  of  the  purchase-money,  is-  an  interest  in  land 
within  the  statute,  and  the  purchase  money  will  not  pass  by 
his  will  to  the  charity,  (e) 

Likewise,  if  a  testator  gives  money  to  a  legatee,  provided 
he  will  furnish  lauds  for  charitable  purposes,  the  bequest  is 
void  :  (/)  or  if  he  gives  a  real  estate  to  A.,  he  paying  a  sum 
of  money  to  the  executors,  who  are  to  apply  the  residue  of 
the  real  and  personal  estate  to  a  charity ;  although  the  land  is 
well  charged,  the  bequest  is  void,  and  the  money  will  result 
to  the  heir,  (g) 

Again,  a  bequest  of  money  to  exonerate  lands  in  mort- 
main, is  within,  the  statute  (h) :  but  a  bequest  of  money  to 
be  applied  simply  in  the  melioration  of  lands  in  mortmain,  or 
for  building  upon  them,  or  repairing  buildings  already  erected* 
is  not  within  the  statute,  the  object  of  which  was  merely  to 
prevent  any  addition  to  the  quantity  of  land  already  in  mort- 
main, (i)    And  in  one  case.  Lord  Hardwicke  extended  this 


(c)  Knapp  V.  Williams,  4  Ves. 
430.  note. 

(cO  Finch  v.  Squire,  10  Ves.  41. 
So  a  g^nt  by  the  crown  of  the  right 
to  lay  chains  in  part  of  the  Thames 
to  moor  ships,  is  an  interest  in 
land  within  the  statute  of  mortmain : 
Negus  V.  Coulter,  Ambl.  367. 

(e)  Harrison  v.  Harrison,  1  Russ. 
&  M.  71. 

(/)  Att.  Gen.  v.  Davies,  9  Ves. 
535. 

(g)  Arnold  v.  Chapman,  1  Ves. 
Sen.  108.  But  where  there  was  a 
bequest  of  leasehold  property,  on 
condition  to  assign  part  to  a  charity, 
Sir  John  Leach,  V.  C.  held,  that  the 
legatee  took,  discharged  of  the  con- 


dition :  Poor  V.  Mial,  6  Madd.  32. 

(A)  Corbyn  v.  French,  4  Ves.418. 
So  a  bequest  of  a  sum  of  money  to 
pay  off  a  debt  secured  by  an  equi- 
table charge  only  on  a  meeting- 
house, is  void:  Wateihouse  t. 
Holmes,  2  Sim.  162. 

(0  Glubb  V,  Att.  Gen.  Ambl.  373. 
Harris  v.  Barnes,  Ambl.  651.  Brodie 
«.  Chandos,  1  Bro.  C.  C.  444. 
note.  Att  Gen.  v.  Bp.  of  Chester, 
1  Bro.  C.  C.  444.  Foy  v.  Foy, 
1  Cox.  165.  Att.  Gen.  v.  Parsons, 
8  Ves.  186.  Att.  Gen.  v,  Munby, 
1  Meriv.  327.  Shaw  v,  Pickthall, 
Daniell's  Rep.  92.  Ingleby  v.  Dob- 
son,  4  Russ.  Ch.  C.  342. 
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principle  so  far  as  to  lay  down,  that  a  bequest  of  money  for 
the  erection  of  a  school  would  be  good,  if  a  piece  of  ground 
already  in  mortmain,  could  be  obtained  for  the  purpose,  (j) 
But  that  opinion  has  been  overruled  by  a  great  number  of 
subsequent  decisions,  and  it  is  now  clearly  established,  that, 
in  order  to  make  such  a  bequest  valid,  the  testator  must  point 
out  the  land  in  mortmain  on  which  the  erection  is  to  take 
place,  (k)  Yet,  although  it  is  now  perfectly  well  settled  by 
these  decisions,  that  if  a  testator  gives  personal  property  to 
erect  and  endow  a  school  or  hospital,  it  must  be  considered, 
unless  it  be  otherwise  declared,  that  it  was  his  intention  that 
land  should  be  acquired,  and  buildings  made,  as  necessary 
parts  of  his  purpose ;  yet  if  he  expressly  directs  that  no  part 
of  the  money  bequeathed  is  to  be  so  applied,  the  bequest  may 
be  good :  Thus,  in  the  Attorney  General  v.  Williams,  (I) 
the  testator  directed  the  dividends  of  certain  sums  iu  the 
public  funds  to  be  applied  for  or  towards  establishing  a  school ; 
and  he  afterwards  declared  his  meaning  to  be,  that  the  school- 
master should  not  have  a  less  salary  than  30/.  per  annum,  and 
that  the  overplus  of  the  dividends  should  be  applied  in  buy- 
ing books,  fire,  clothes,  and  other  necessaries  for  the  children, 
and  placing  them  out  as  apprentices ;  but  no  part  to  be  ap- 
plied  for  victuals,  drink,  or  lodging :  It  did  not  appear  that 
there  was  any  school  already  in  existence  :  But  Lord 
Loughborough  thought  this  bequest  was  not  void  under 
the  statute  of  mortmain.  So  in  Hensliaw  v.  Atkinson,  (m) 
where  the  testator,  after  reciting  his  wish  and  intention, 
that  a  Blue  Coat  school  should  be  created  at  Oldham, 
and  a  Blind  Asylum  at  Manchester,  under  the  management 
and  direction  of  trustees  appointed  by  his  will,  bequeathed 
20,000/.  in  trust  to  the  said  trustees  for  each  of  the  said 

(j)  Att.  Gen.  r.  Bowles,  2  Ves.  3   Bro.   C.  C.  593.     Chapman  v. 

Sen.  547-  Brown,  6  Ves.  404.     Atty.  Gen.  v. 

(ik)  Att.  Gen.  v.  Ilyde,  Ambl.751.  Davies,  9   Ves.  544.     Pritchard  v. 

Pelham  v.  Anderson,  2  Eden.  206.  Arbouin,  3  Russ.  Ch.  C.  456. 
S.C.  1  Bro.  C.  C.  444.  note.     Att.  (0  2  Cox.  387.  S.C.  4  Bro.C.C. 

Gen.  V.  Nash,  3  Bro.  C.  C.  588.  Foy  ^2^- 


V.  Foy,    1  Cox.  163.     S.  C.  cited 


(w)  3  Madd.  306. 
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what  are 
charitable 
uses  within 
the  statute : 


charities,  and  directed  that  the  said  money  sboald  not  be  ap- 
plied in  the  purchase  of  lands,  or  the  erection  of  bnildings, 
because  it  was  his  expectation  that  other  persons  wonld,  at 
their  expence,  purchase  lands  and  buildings  for  those  par- 
poses  ;  Sir  J.  Leach,  V.  C.  held  that  the  bequest  was  not  void. 

In  case  of  a  devise  by  a  freeman  of  London,  of  land  within  the 
oity,  the  statute  does  not  apply;  for,  by  the  custom  of  London, 
freeman  may  devise  in  mortmain  lands  within  the  city,  (n) 

It  remains  to  consider,  what  the  law  deems  charitable  uses, 
so  as  to  be  subject  to  the  restrictions  of  the  statute.  In  the 
stat.  43  Eiiz.  c.  4.  gifts  fcnr  relief  of  aged,  impotent,  and  poor 
people,  for  maintenance  of  sick  and  maimed  soldiers  and 
mariners,  for  ease  of  poor  inhabitants  concerning  payment  of 
taxes,  for  aid  of  young  tradesmen,  handicraftsmen,  and  per- 
sons decayed,  for  relief,  stock,  and  maintenance  of  houses  of 
correction,  for  marriages  of  poor  maids,  for  education  and  pre* 
ferment  of  orphans,  for  schools  of  learning,  free  schools,  and 
scholars  in  universities,  for  relief  or  redemption  of  prisoners 
or  captives,  for  repair  of  bridges,  ports,  havens,  causeways, 
churches,  sea-banks,  and  highways,  are  enumerated  as  chari- 
table uses.  Bequests  to  any  of  the  purposes  specified  in  the 
last  mentioned  statute,  or  to  any  purpose  of  a  similar  na- 
ture, (o)  are  considered  as  bequests  to  charitable  uses,  within 
the  statute  of  mortmain,  9  Geo.  2.  c.  36. — ^Thus,  not  only 
bequests  for  the  education  or  relief  of  the  poor,  as,  by  means 
of  schools  {p)  or  hospitals,  {q)  or  to  the  poor  inhabitants,  not 
receiving  alms,  of  a  particular  parish,  (r)  or  to  the  widows  and 
children  of  the  seamen  belonging  to  a  particular  place ;  (js) 


(n)  MiddletOD  v.  Cater,  4  Bro. 
C.  C.  409.  Bac.  Abr.  Customs  of 
London,  (A.) 

(o)  See  Turner  v.  Ogden,  1  Cox. 
317. 

(/>)  Att.Gen.  v.  Hyde,  Ambl.750. 
Att.  Gen.  v.  Nash,  3  Bro.  C.  C.  588. 

{q)  Masters  v.  Masters,  1  P.  W. 
420.  Pelham  v.  Anderson,  2  Eden. 
296.  S.  C.  1  Bro.  C.  C.  444.  note. 
foyv.Foy,  lCox.163. 


(r)  Att  Gen.  v,  Clarke,  AmW. 
422. 

(#)  Powell  V.  Att.  Gen.,  3  Meriv. 
48.  See  also  Att.  Gen.  v,  Coniber, 
2  Sim.  and  Stu.  93.  As  to  the  cases 
where  bequests  to  poor  relations  are 
considered  as  bequests  to  charitable 
uses,  see  White  v.  White,  7  Ves. 
423.  Att.  Gen.  v.  Price,  17  Ves. 
371 .  Crichton  v.  Grierson,  3  Bligh. 
N.S.438. 
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bat  also  all  bequests  for  public  purposes,  whether  local  or 
general,  (0  as  a  bequest  f o  the  British  Museum,  (ti)  or  for  the 
improTement  of  a  particular  city^  (t;^  or  for  the  establbhment 
of  water-works  for  the  use  of  ihp  inhabitants  of  a  particular 
town,  (ip)  or  of  a  perpetual  botanical  garden  for  the  public  be- 
nefit ;  (x)  and,  likewise,  bequests  for  the  promotion  of  the  pro- 
testant  religion,  as  for  the  advancement  of  the  Christian  reli- 
gion among  Infidels,  (y)  or  for  the  establishment  of  a  preacher 
in  a  particular  chapel,  (z)  or  for  the  benefit  of  the  poor  dissent- 
ing ministers  residing  in  any  of  the  counties  in  England,  (a)  or 
a  bequest  of  an  annual  sum  to  the  clerk  of  a  parish  to  keep  the 
chimes  in  repair,  to  play  certain  psalms,  (b)  or  to  the  vicar  or 
curate  of  a  particular  place,  for  preaching  an  annual  sermon 
on  a  certain  day,  (c)  or  to  be  paid  on  a  certain  day  to  the 
singers  sitting  in  the  gallery  of  the  church ;(«?)  are  deemed 
bequests  to  charitable  uses  within  the  statute  of  mortmain. 

So,  before  the  statute  43  6. 3.  c.  107.,  bequests  to  the  cor- 
poration of  Queen  Anne's  bounty,  for  the  augmentation  of 
poor  vicarages,  (€)  or  small  livings,  (/)  were  holden  to  be 
charitable  bequests  within  the  statute ;  (g)  but  now,  by  the 
provisions  of  the  former  statute,  a  devise  of  real  estate,  as 
well  as  of  any  goods  and  chattels,  for  the  benefit  of  Queen 
Anne's  bounty,  is  rendered  valid. 

Again,  bequests  for  building  churches  are  regarded  as  cha- 


{i)  See  Att.  Gen.  v.  Pearce,  2  Atk. 

(«)  British  Museum  v.  White, 
}  Sim.  &  Stu.  594. 

(v)  Howsev.  Chapman,  4  Ve8.542. 

(w)  Jones  v.Williams,  Amhl.  651. 
Att.  Gen.  v.  Heelis,  2  Sim.  &  Stu.  67. 

(x)  Townley  v.  Bedwell,  6  Ves. 
194. 

(y)  Att.  Gen.  v.  Virginia  College, 
1  Ves.  Jun.  243. 

(i)  Grieves  v.  Case,  4  Bro.  C.  C. 
67.  S.  C.  2  Cox.  301,  302.  1  Ves. 
Jan.  548.  but  see  Doe  v.  Aldrich, 
4  T.  R.  264.  Doe  v.  Copestake, 
6  East  328. 


(«)  Waller  v.  Childs,  Ambl.  524. 
Att.  Gen.  v.  Fowler,  15  Ves.  85. 

(b)  Turner  v,  Ogden,  1  Cox.  316. 

(c)  Soresby  v,  HoUins,  Highm. 
174.  S.C.  9  Mod.  221.  Durour  v. 
Motteux,  1  Ves.  Sen.  320.  Turner 
V.  Ogden,  1  Cox.  316. 

{(f)  Turner  v.  Ogden,  1  Cox.  316. 

(e)  Widmore  v.  Woodroffe,  Ambl. 
636. 

(/)  Middleton  v.  Clitherow,  3  Ves. 
734- 

(g)  In  these  cases  bequests  of 
money  were  held  void,  on  the  ground 
that  the  corporation  was  bound  by 
ifs  rules  to  lay  it  out  in  landt 
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ritable  uses  within  the  statute ;  (h)  but  now,  by  statute 
43  6. 3.  c.  108.,  it  is  enacted,  that  all  persons  may  bequeath 
all  their  estate  in  real  property,  not  exceeding  five  acres,  or 
goods  and  chattels,  not  exceeding  in  value  500/.,  for  the  erect-. 
in&  rebuilding,  repairing,  purchasing,  or  providing  any  church 
or  chapel  where  the  liturgy  of  the  church  of  England  shall  be 
used,  or  any  mansion-house  for  the  residence  of  any  minister 
of  the  church  of  England  officiating  in  such  church  or  chapel, 
or  any  out-buildings,  churchyard,  or  glebe  for  the  same  re^ 
spectively.  The  act  proceeds  to  provide,  that  any  gift,  ex* 
ceeding  five  acres,  or  500/.,  is  to  be  reduced  by  order  of  the 
Chancellor  on  petition :  And  that  no  glebe  containing  up- 
wards  of  fifty  acres,  shall  be  augmented  by  more  than  one 
acre. 

A^  bequest  of  money,  to  be  raised  out  of  real  estate,  for.  the 
purpose  of  erecting  a  monument  to  the  testator's  memory,  is 
not  a  charitable  use  within  the  statute  of  mortmain,  (t)  So  a 
trust  to  repair,  and  if  need  be,  rebuild,  a  vault  and  tomb  for 
the  testator  and  his  family,  is  not  a  charitable  use  within  the 
statute,  (j) 

It  must  be  observed,  that  the   statute  contains  two  ex-* 

ceptions,  the  one  in  favour  of  the  two  Universities,  and  the 

the  Universi-    colleges  of  Eton,    Winchester,   and  Westminster,   and   the 

other  respecting  property  in  Scotland.     With  regard  to  the 

former  of  these,  it  has  beeq  holden,,  that  the  legislature  meant 

to  except  such  devises  only  as  were  really  and  bona  fide  for 

t^ie  benefit  of  the  colleges,  and  not  those  in  which  the  legal 

interest  only  passes  to  the  college,  in  trust  for  other  charitable 

as  to  land  in     purposes,  (i)     With  regard  to  the  exception  of  property  in 
Scotland. 


the  excep- 
tions of  the 
statute,  as  to 


(A)  Pritchard  v.  Arbouin,  3  Russ. 
Chanc.  C.  456.  See  Doe  u.  Haw- 
thorn, 2B.&A.  96. 

(i)  Mellick  V.  The  Asylum,  1 
Jacob,  180. 

(j)  Doe  V.  Pitcher,  6  Taunt.  359. 
S.  C.  2  Marsh.  61.  3  M.  &  S.  407. 
However  Lord  Ellenborough  ex- 
pressed an  opinion  that,  although  it 


was  not  a  charitable  use,  with  re- 
spect to  the  party's  own  interment,  it 
was  so  with  respect  to  that  of  his 
family  :  3  M.  &  S.  410. 

(k)  Atty.  Gen.  v.  Tancred,  1 
Eden.  15.  S.  f.  Ambl.  351.  1  W. 
Bl.  90.  Atty.  Gen.  v.  Munby,  1 
Meriv.  327.  See  also  Att.  Gen.  v. 
Whorwood,    1    Ves.  Sen.  534.    It 
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Scotland,  legacies  to  be  laid  out  in  land  in  Scotland,  or  in 
heritable  securities  there,  have  been  decided  to  be  within  this 
provision  of  the  act.  (/)  And  it  has  been  further  holden  that, 
as  the  statute  is  local,  it  does  not  extend  to  prohibit  disposi- 
tions of  real  estate,  or  personal  property  connected  with  real  es- 
tate, in  Ireland  (m)  or  in  the  West  Indies,  or  other  colonies,  (n) 
Bnt  bequests  of  personal  estate,  connected  with  real  estate  in 
England,  to  be  laid  out  in  land  in  Scotland,  Ireland,  &c.  for 
charitable  uses,  are  within  the  act,  and  void,  (o)  And  in  a 
recent  case,  {p)  where  a  Scotchman,  by  will  in  the  English 
form,  made  in  England,  gave  the  residue  of  his  personal 
estate  to  trustees,  of  whom  some,  but  not  all,  were  resident 
ia  Scotland,  upon  trust,  to  lay  out  the  same  in  the  purchase 
of  lands,  or  rents  of  inheritance  in  fee  simple,  for  the  intent 
expressed  in  an  instrument  of  even  date  with  his  will ;  and  by 
that  instrument  he  directed  the  trustees  of  his  will  to  pay  the 
rents  annually  to  certain  other  trustees,  who  at  all  times  were 
to  be  persons  residing  within  twenty  miles  of  Montrose,  to  be 
by  them  applied  to  the  relief  of  indigent  ladies  in  Montrose, 
or  within  twenty  mUes  of  that  town  :  it  was  holden  by  Lord 
Lyndhurst,  that  the  bequest  was  void  under  the  statute. 

It  is  necessary,  in  conclusion,  to  advert  to  two  other  classes  cases  of  be- 
ef bequests,  on  which  the  statute  has  been  holden  not  to  operate.  ^^  ^ 
The  one  class  consists  of  cases,  where  there  is  a  bequest  to  companied 
particular  legatees,  to  which  the   statute   does  not  apply,   toclMuiw: 
accompanied  by  a  disposition  void  by  the  operation  of  the 
statute  :  In  these  cases  the  rule  is,  that  if  the  two  objects  are 
not  inseparably  blended,  the  bequest  in  favour  of  the  unobjec- 
tionable purpose  will  be  supported,  although  the  charitable 

was  said  by  Lord  Northington,  in  the  end,  16  Ves.  330. 

Alty.  Gen.  v.  Tancred,  that  the  excep-  (m)  Campbell  v.  Lord  Radnor,  1 

lion  extends  only  to  colleges  esta-  Bro.   C.  C.  272.  by  Lord  Loug^ 

blished    in    the    university    at  the  borough. 

time  of  the  statute  :  but  this  distinc-  (n)  Att.  Gen.  v.  Stewart,  2  Meriy. 

tion  was  doubted  by  Lord  Lough-  143. 

borough,  in  Atty.  Gen.  v,  Bowyer,  (o)  Curtis  v.  Hutton,  14  Ves.  537. 

3  Ves.  728.  (p)    Atty.  Gen.  v.  Mill,  3  Russ. 

(/)  Oiiphant  v.  Ilendrie,  1  Bro.  Chanc.  C.  328. 

C.  C.  570.     Mackintosh  v.  Towns-  r. 
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cases  of  be- 


pose : 


disposition  shall  fail ;  (g)  bat  if  the  unobjeotionable  bequest 
be  so  mixed  up  with  the  purpose  of  the  charity^  as  to  be  de- 
pendent on  it,  the  bequest  must  be  considered  indivisible  and 
void,  (r) 
The  other  class  of  bequests,  upon  which  the  statute  of 
^^^^J^^^  charitable  uses  does  not  operate,  consists  of  cases,  where  a 
power  to  ex-    personal  fund  is  g^ven  to  executors  or  trustees  for  charitable 

purposes,  with  a  discretionary  power  to  lay  it  out  in  lands  or 
otherwise :  And  on  this  subject  the  rule  is,  that  if  the  words 
of  the  will  are  mandatory  or  directory,  the  bequests  are 
void ;  (s)  but  where  the  words  of  the  will  leave  sufficient  room 
for  the  Court  to  say  that  there  is  a  power  in  the  trustees  to 
lay  out  the  money  either  in  land  or  otherwise,  the  bequest 
will  be  good ;  upon  the  principle,  that  if  the  language  of  a 
will  is  in  the  disjunctive,  and  leaves  to  the  executors  or  trus* 
tees  two  methods  to  do  a  particular  thing,  the  one  lawful  and 
the  other  prohibited,  the  lawful  bequest  shall  be  pursued  and 
take  effect  (I)  Accordingly,  where  the  dividends  of  certain 
sums  in  the  public  funds  were  bequeathed  to  be  applied  in 
**  paying  the  expences  of  providing  a  proper  school-house  for 
instructing  twenty  poor  girls  in  needle-work,  reading,  and 


{g)  Blandford  V.  Fackerell,  4  Bro. 
C.  C.  394.  Doe  v.  Aldridge,  4  T.  R. 
264.  Atty.  Gen.  v.  Stepney,  10  Ves. 
22.  Waite  v.  Webb,  6  Madd.  71. 
Doe  V.  Pitcher,  6  Taunt.  359.  S.  C. 
2  Marsh.  61.  Doe  v.  Wrighte,  2  B. 
&  A.  710. 

(r)  Durour  v,  Motteux,  1  Ves. 
sen.  320.  Atty.  Gen.  v.  Goulding,  2 
B.  C.  C.  428.  Atty.  Gen.  v.  Whit- 
church, 3  Ves.  141:  Att.  Gen.  v. 
Davies,  9  Ves.  535.  Att.  Gen.  v. 
Hinxman,  2  Jac.  &  Walk.  270.  Lim- 
brey  v.  Gurr,  6  Madd.  151.  See 
also  Morice  v.  Bishop  of  Durham, 
10  Ves.  538. 

(i)  English  V.  Ord,  Highm.  181. 
Grieves  v.  Case,  4  Bro.  C.  C.  67. 
S.  C.  2  Cox,  301.    1  Ves.  jun.  548. 


Kirkbank  v.  Hudson,  7  Price,  212. 
In  the  last  case  the  testator,  after 
bequeathing  the  residue  of  his  per- 
sonal estate  to  the  perpetual  en- 
dowment of  two  schools,  ^  recom- 
mended'^  that  his  money  should  be 
collected  within  a  convenient  time, 
and  laid  out  in  the  purchase  of  a 
freehold  messuage  or  lands  which 
were  freehold,  to  be  a  perpetual 
endowment  for  the  two  schools. 
See  also  Doe  v.  Wrighte,  2  B.  &  A. 
710. 

(t)  Soresby  v,  Ilollins,  Ilighm. 
175.  S.  C.  9  Mod.  221 .  Grimmett 
V.  Grimmett,  Ambl.  212.  Curtis  v, 
Hutton,  14  Ves.  537.  Atty.  Gen.  r. 
Goddard,  1  Turn.  &  R.  348. 
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writiBg,"  Sir  J.  Leach,  V.  C.  held,  that  the  bequest  was  not 
f  Old,  as  a  school-house  might  be  provided  by  hire,  (u) 

Bequests  to  charitable    uses/  made  void  by  the  statute  On  whom  the 
of  9  Geo.  2.  c.  36.,  devolve  on  the  testator's  heir,  (v)  or  his  ?^r*^J^^^ 

'  '  ^  -'  by  the  sta- 

oext  of  kin,  {w)  or  the  residuary  legatee,  according  to  the  tute  devolve. 

nature  of  the  property  bequeathed,  and  the  language  of  the 

will 

It  must  be  observed  in  conclusion,  that  purposes  of  liber*  indefinite  be- 
aHty  and  benevolence,  or  private  charity,  do  not  amount  to  q^^Js  ^^^  *>€- 

•^     ^  ^  ^  .  .       .     nevolent  pur- 

'*  charitable  uses,"  in  the  sense  in  which  that  expression  is  poses,  or  pri- 
Dsed  in  the  courts  of  law  and  equity,  with  reference  to  the  ^t\ha^We 
present  subject :  Thus,  a  bequest  in  trust  for  such  objects  of  uses. 
**  benevolence  and  liberality,"  as  the  trustee  in  his  own  discre- 
tion shall  most  approve,  (or)  is  not  a  legacy  to  a  charitable  use. 
So  it  was  held  by  the  Court  of  King's  Bench,  ( y)  that  a  de- 
?ise  to  trustees  of  a  reversion  in  land,  to  be  applied  by  them 
and  their  successors,  and  the  officiating  ministers  for  the  time 
being  of  a  Methodist  congregation,  as  they  should  think  fit 
to  apply  the  same,  is  not  a  devise  to  charitable  uses  within 
the  stat.  9  Geo.  2.  c.  86.    Again,  a  bequest  for  such  "  be- 
nevolent purposes,''   as  the  trustees  in  their  integrity  and 
discretion  may  agree  on,  (z)  or    "  to  be  given   in   private 
charity,"  (a)  b  not  to  be  considered  a  bequest  to  charitable 

uses. 

This  distinction  is  attended  with  important  consequences, 
inasmuch  as  the  rule  is  now  completely  established,  that  where 
a  charitable  purpose  (in  the  technical  sense)  is  expressed, 
however  general,  the  bequest  shall  not  fail  on  account  of 
the  uncertainty  of  the  object ;  but  the  particular  mode  of  ap- 
plication will  be  directed  by  the  king's  sign  manual  in  some 

(■)  Johnston  v,  Swann,  3  Madd.  (x)  Morice  v.  Bishop  of  Durham, 

457.    See  also  Kirkbank  v.  Hudson,  9  Ves.  399.    10  Ves.  522. 

7  Price.  221.  (i^)  I^e  u.  Copestake,  6   East. 

{v)  Araold  v.  Chapman,  1  Ves.  328. 

sen.  108.    Gibbs  v.  Rumsey,  2  V.  {z)  James  v.  Allen,  3  Meriy.  17. 

k  B.  294.  («')  Ommaney  v.  Butcher,  1  Tur- 

(w)  House  w.  Chapman,  4  Ves.  ner.  260.    See  also  Vezey  v.  Jamson, 

542.  1  Sim.&Stu.  71. 
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casesy  in  others  by  the  Court  of  Chancery,  (ft)  Bat  where 
a  bequest  is  for  a  purpose  of  liberality  or  benevolence^  or 
private  charity,  not  amounting  to  a  "  charitable  use/'  and  is 
of  a  nature  so  general  and  undefined  as  to  be  incapable  of 
being  executed  by  the  Court,  it  fails  altogether,  and  the  heir 
at  law,  or  the  next  of  kin,  as  the  case  may  be,  becomes  en- 
titled to  the  property,  (c)  as  in  the  case  of  bequests  void  by 
the  statute. 

(6)  By  Sir  Wm.  Grant,  in  MOrice  Allen,   3  Meriv.  17.    Ommaney  v. 

V.  Bishop  of  Durham,  9  Ves.  405.  Butcher,  1  Turner.  260.    Vezey  ». 

(c)  Morice  v.  Bishop  of  Durham,  Jamson,  1  Sim.  &Stu.  71. 
9  Ves.  399.    10  Ves.  522    James  v. 
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CHAPTER  THE  SECOND. 

OP  THB  CONSTRUCTION  OF  WILLS  OF   PERSONALTY. 

Section  I. 

Of  the  General  Rules  of  Construction. 

It  is  obvionsly  not  within  the  scope  of  this  treatise  to  enter 
folly  into  the  general  doctrine  of  the  construction  of  wills. 
It  may^  however,  be  useful  to  state  briefly  some  of  the  most 
important  rules  which  have  been  established  upon  this  subject. 

1.  Technical  words  are  not  necessary  to  g^ye  effect  to  any  i.  Technical 
species  of  disposition,  (a)    Therefore,  where  the  testator  used  ![!i!?i?^*  "^ 
tiie  words  *'  all  my  personal  estates,   and  it  was  clear  beyond 

all  doubt  upon  the  face  of  the  will  that  the  testator  meant  by 
tliese  words,  not  what  is  technically  understood  by  them,  but 
the  real  property  over  which  he  had  an  absolute  personal 
power  of  disposition,  it  was  holden  that  the  freehold  passed 
by  this  description,  (b) 

2.  Nevertheless,  if  technical  words  are  used  by  the  testator,  2.  Technical 
be  will  be  presumed  to  employ  them  in  their  legal  sense,  un-  !!?"^*^i!^- 
less  the  context  contain  a  clear  indication  to  the  contrary,  (c)  legal  sense. 
"  If  words  of  art,"  said   Lord  AWanley,  in  Thelluson  v. 
Woot^ord,  (jd)  *'  are  used,  they  are  to  be  construed  according 

(a)  By  Lord  Kenyon,  in  Hay  9.  lips  v.  Garth,  3  Bro.  C.  C.  68.  by 

Coventry,  3  T.  R.  86.  Buller,  J.    Buck  v.  Norton,  1  Bos. 

W  Doe  V,  Tofield,  11  East  246.  &  Pull.  57.  by  Eyre,  C.  J.    Jesson 

See  also  Roe  v.  Pattison,  16  East.  v.  Wright,  2  Bligh.  t.   Mounsey  v, 

221.  Blamire,  4  Russ.  Ch.  C.  386,  387. 

(c)  Lane  v.  Lord    Stanhope,   6  (<^)  4  Ves.  329. 
T.  a.  352.  by  Lord  Kenyon.    Phil- 
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to  the  teohnioal  sense,  unless  npon  the  whole  will  it  is  plain 
that  the  testator  did  not  so  intend/'  CoortSy  therefore,  have 
no  right  or  power  to  say  that  the  testator  did  not  nnderstand 
the  meaning  of  the  words  he  has  used,  or  to  put  a  constmc- 
tion  upon  them  different  from  what  has  been  long  received, 
or  what  is  affixed  to  them  by  the  law.  (e)  But  where  the  in- 
tention of  the  testator  is  plfdn,  it  will  be  allowed  to  contronl 
the  legal  operation  of  words  however  technical.  (/) 

The  rule  above  stated  has  been  carried  so  for,  that,  in  some 
instances,  the  testator  has  been  presumed  to  use  words  and 
forms  of  expression  in  the  sense  which  they  have  acquired  by 
decided  cases,  although  such  sense  be  different  from  their 
ordinary  and  natural  meaning,  {g) 

It  may  be  useful,  in  this  place,  to  advert  to  the  well 
known  principle,  that  where  there  is  a  general  intent,  and 
a  particular  one,  the  particular  is  to  be  sacrificed  to  flie  f^ 
neral  intent :  (A)  Which  doctrine,  periiaps,  when  righdy 
understood,  amounts  to  no  more  than  an  example  of  the  mle 
now  under  consideration,  viz.  that  technical  words  shall  have 
their  legal  effect,  unless,  ttom  subsequent  inconsistent  word^ 
it  b  very  clear  that  the  testator  meant  otherwise,  (t)  Fof  in- 
stance, if  the  testator  bequeaths  real  property  to  a  man  and  the 
heir 8  of  his  body,  or  to  a  man  for  life,  with  a  subsequent  limi- 
tation to  the  heirs  of  his  body,  this  creates  an  estate  tail  ae» 
cording  to  the  clearly  established  rules  of  law ;  and,  therefore, 
the  estate  tail  so  created  shall  not  be  cut  down  into  an  estate 
for  life,  although  the  will  contains  subsequent  words  expres- 
sive of  an  intention  that  the  heirs  of  the  body  of  the  devisee 


(e)  By  BuUer,  J.  in  Hodgson  v, 
Ambrose,  Dougl.  341.  See  also 
Milnes  v.  Slater,  8  Ves.  306. 

(/)  Vauchamp  v.  Bell,  6  Madd. 
343.    6  Cruise's  Dig.  148.  3d  edit. 

(g)  Baines  v.  Dixon,  1  Ves.  sen. 
41.  Wilmot  v.  Wilmot,  8  Ves.  10. 
But  see  Crowder  v.  Stone,  3  Russ. 
Chanc.  Cas.  223. 

( ft )  Rolnnson    v.   Robinson,    1 


Burr.  38.  S.  C.  3  Bro.  P.  C.  180. 
Toml.  edit.  Doe  v.  Applin,  4  T.  R. 
82.  Doe  V.  Smith,  7  T.  R.  531. 
Doe  V.  Cooper,  1  East.  229.  Pier- 
son  V.  Vickers,  6  East  548.  Jesson 
V.  Wright,  2  BUgh.  49.  Doe  v.  Har- 
vey, 4  B.  &  C.  620. 

(0  By  Lord  Redesdale,  in   Jes- 
son V.  Wright,  2  Bligh.  56, 57. 
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ikaU  take  as  tetumU  in  common,  {j)  It  ia  tnie  that  heire  of  the 
kidy  cannot  take  aa  tenants  in  common ;  bat  it  does  not  fcir 
iov  that  the  testator  did  not  intend  that  the  heirs  of  the  body 
Aould  take»  because  they  cannot  take  in  the  mode  prescribed : 
This  only  follows,  that,  having  giYon  to  heirs  of  the  body,  he 
ooald  Jiot  modify  that  gift  in  the  two  different  ways  which  he 
dciired.  (k)    The  particnlar  intent,  then,  that  the  heirs  of  the 
hody^  shoald  take  as  tenants  in  common,  mast  be  sacrificed  to 
the  general  intent  that  there  shonld  be  an  estate  tail ;  and 
therefore  the  words  **  as  tenants  in  common/  may  be  re- 
jected. (!)     Nevertheless  the  words    ^*  heirs  of  the  body" 
vill  yield  to  a  dear  particular  intent,  that  the  estate  shoald 
be  only  for  life,  (m) 

3.  The  construction  of  the  will  is  to  be  made  upon  the  3.  Conttmo- 
ettire  instrument,  and  not  merely  upon  disjointed  parts  of  it;  on  Umb  wbdie 
ud  consequently  all  its  parts  are  to  be  construed  with  re-  ^1: 
feieaoe  to  each  other.  (») 

Hcoce,  general  words  in  one  part  of  a  will  may  be  re- 
teined,  in  cases  where  it  can  be  collected  from  any  other  part 
of  the  will,  that  the  testator  did  not  mean  to  use  them  in 
their  general  sense,  (o) 

Bence,  also,  if  the  same  words  occur  in  different  parts  of  same  words 
the  same  will,  they  must  be  taken  to  have  been  used  every-  ^^^^^^^^ 
where  in  the  same  sense.  ( p)  But  this  rule  does  not  preclude  once : 
the  Court  from  putting  a  different  construction  upon  the  same 


U)  Jesson  V.  Wright,  2  Bligh.  1. 
(levcningDoe  v.*Je8son,  5.,M.&S. 
QS^andoyerrulingDoe  v.  Goff,  11 
East  668.)  See  also  Reece  v.  Steele, 
2  Shn.  233.  Mortimer  v.  West,  2 
Sbn.  274.  Ward  v.  Bevil,  1  Yofunge 
and  Jerr.  512. 

(i)  By  Lord  Bedeidale,  in  Jesson 
V.  Wright,  2  Bligh.  57. 

(/)  SeeDoe  v.  Hanrey,  4  B.  &  C. 
610.    S.  C.  7  Dowl.  &  Ryl.  78. 

(«)  By  Lord  Eldon,  in  Jesson  v. 
Wright,  2  Bli^.  53. 

(»)  Torpine  v.  Forreyner,  1  Buls. 


101.  Mirril  v.  NicholU,  2  Bulsi. 
178.  Gittins  v.  Steele,  1  Swanst. 
28.  A  codicil  is  to  be  taken  as  a 
component  part  of  the  will ;  see 
ante,  p.  8. 

(o)  Strong  V.  Teatt,  2  Burr.  912. 
Doe  V,  Reade,  8T.  R.  122.  Whit^ 
more  v.  Trelawney,  6  Ves.  130. 
Crone  v.  Odell,  1  Ball  &  Beat.  466. 
S.  C.3Dow.  61. 

(p)  Whitmoret;.Craven,2Chanc. 
Cas.  169.  Goodright  v.  Dunham, 
Dougl.  268.  Dalzell  v.  Welch,  2 
Sim.  319. 
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when  one 
bequest  con- 
straedwith 
reference  to 
another. 


wordsy  even  though  used  only  once  in  a  will,  when  applied  to 
different  subject  matters.  Thus,  in  Forth  v.  Chapman,  (q)  where 
the  testator  devised  real  and  personal  estate  to  A.,  and  if  he 
should  die,  and  leave  no  issue  of  his  body,  then  to  B. ;  Lord 
Macclesfield  said,  that  it  might  be  reasonable  enough  to  take 
the  same  words  as  to  the  different  estates  of  realty  and  per- 
sonalty, in  different  senses,  and  as  if  repeated  by  two  several 
clauses ;  and  that  the  words,  "  leave  no  issue/'  as  applied  to  the 
personal  estate,  shoujd  be  taken  to  mean,  leave  no  issue  at  the 
time  of  his  death,  but  as  applied  to  the  freehold,  to  mean  an 
inde^nite  failure  of  issue :  and  this  case  has  been  considered 
as  an  authority,  in  many  subsequent  instances,  for  a  different 
construction  of  the  same  words  in  a  will,  as  applied  to  diffe- 
rent subjects,  (r) 

It  must  be  further  observed,  that  where  there  is  no  con- 
nexion by  grammatical  construction,  or  direct  words  of  refer- 
ence, or  by  the  declaration  of  some  common  purpose,  between 
distinct  bequests  in  a  will,  the  rule  now  under  consideration 
will  not  justify  the  drawing  in  aid  the  special  terms  of  one 
bequest  to  the  construction  of  another,  although  in  its  general 
terms  and  import  similar,  and  applicable  to  persons  standing 
in  the  same  degree  of  relationship  to  the  testator;  and, 
although  there  is  no  apparent  reason,  other  than  the  different 
wording  of  the  clauses,  to  presume  that  the  testator  had  a 
different  purpose-  in  view,  {s)  Thus,  in  Spirt  v.  Bence,  (0 
the  testator  had  three  sons,  Thomas,  Francis,  and  Henry: 
he  first  devised  lands  to  Thomas  and  the  heirs  male  of  his 
body,  remainder  to  Francis  and  his  heirs  ;  then  other  lands 
to  Francis  and  the  heirs  male  of  his  body,  remainder  to  Henry 
and  his  heirs  ;  then  other  lands  to  Henry  and  his  heirs  ;  after 
this  he  devised  other  premises  to  Henry,  without  words  of 
limitation ;  and,  again,  other  premises  to  Henry  and  his  heirs, 
remainder,  for  want  of  heirs  of  his  body,  to  Francis  for  ever : 


(9)  1  P.  Wms.  667. 

(r)  Sheffield  v.  Lord  Orrery,  3 
Atk.  288.  Lord  Stafford  v.  Buckley, 
2  Ves.  sen.  180.  Southby  v.  Stone- 
house,  2  Ves.  sen.  616.    Doe  v. 


Smith,  5M.&S.  131,  132. 

(*)  Right  V.  Corapton,  9  East. 
267.  Chambers  v,  Brailsford,  18 
Ves.  368. 

(0  Cro.  Car.  368. 
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And  because  the  word  "  heirs"  was  not  immediately  comiect- 
ed  with  every  part  of  the  disposition  to  Henry,  the  Court 
thought  that  he  took  only  an  estate  for  life  in  those  premises 
to  which  no  words  of  limitation  were  added.     So  in  Doe  v. 
Wright,  («)  (which  was  also  a  case  of  a  will  of  realty,  but 
decided  on  principles  equally  applicable  to  the  construction  of 
wills  of  personalty,)  the  testator,  after  these  introductory  words 
— ^"  As  touching  such  worldly  and  personal  estate  wherewith  it 
kas  pleased  God  to  bless  me,  I  give  and  dispose  of  the  same  in 
flumner  following"  —  gave  an  estate  for  life  to  his  wife  in  all 
Us  freehold,  leasehold,  and  copyhold,  and  after  her  death  he 
gave  his  grandson,  James  Wright,  all  his  lands  in  Essex,  and 
also  all  his  estate  in  Huntingdonshire:   to  John  Wright, 
another  grandson,  he  gave  all  his  estate^  called  the  Coal-yard, 
in  London,  and  also  600/. :  to  James  Camper,  his  remaining 
grandson  and  heir  at  law,  he  gave  the  house  he  lived  in,  and 
his  house  and  land  called  the  Castle-yard  in  London,  and  also 
500/. :  It  was  argued,  on  behalf  of  James  Wright,  that  he 
took  a  fee,  and  not  an  estate  for  life  only,  in  the  lands  in 
Essex,  as  well  as  those  in  Huntingdonshire,  after  the  death  of 
the  wife ;  not  only  because  the  introductory  clause  denoted  an 
intention  in  the  testator  not  to  die  intestate  as  to  any  part  of 
his  property,  but,  because,  since  it  was  clear  that  by  the  word 
"  estate"  he  took  an  estate  in  fee  in  the  lands  in  Huntings 
denshire,  as  likewise  did  the  grandson,  John  Wright,  in  the 
prmaises  called  the  Coal-yard,  it  could  not  be  the  intention  of 
the  testator  to  give  James  Wright  a  different  estate  in  the 
lands  in  Essex,  which  were  disposed  of  in  the  same  general 
way  without  words  of  limitation  ;  especially  as  he  appeared  to 
intend  to  make  a  general  disposition  of  his  fortune  among  his 
three  grandsons :  It  was  further  urged,  that  the  devise  to  the 
grandson  who  was  heir  at  law,  was  made  in  the  same  words 
as  that  to  James  Wright,  and  the  testator  must  have  intended 
that  his  heir  at  law  should  have  a  fee,  since  it  would  have 
descended  to  him  independent  of  the  will :   However,  it  was 
holden,  that  James  Wright  took  an  estate  for  life  only  in  the 
lands  in  Essex  ;  for  that  the  two  clauses  could  not  be  con- 

(tt)  8  T.  R.  64.    S.  C.  in  C.  P.  nomine  Doe  r.  Child,  1  New  11,  335. 
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nected.  So  in  the  case  of  Dot  v.  Wtsthy^  (t?)  the  testator, 
after  giving  several  pecuniary  legacies,  the  bequest  of  each 
commencing  with  the  word  ''  item/'  devised  as  follows :  **  Item, 
I  give  and  bequeath  unto  Mary  Westley,  all  that  my  mes- 
suage and  tenement  wherein  I  now  dwell,  with  the  garden 
and  all  the  appurtenances  thereto  belonging ;  and  I  also  g^ve 
to  the  said  Mary  Westley  all  my  household  goods  and  chat- 
tels, and  implements  of  household,  within  doors  and  without, 
ail  for  her  aton  disposing,  free  will  and  pleasure,  immediately 
after  my  decease :"  And  it  was  argued  on  behalf  of  Mary 
Westley,  that  the  words  all  for  her  own  disposing,  which 
would  carry  the  fee,  were  to  be  applied  to  the  clause  respect- 
ing the  messuage,  &c.  and  not  merely  to  the  household  goods : 
But  it  was  holden,  thai  the  two  distinct  sections  of  the  will 
made  two  distinct  devises,  and  that,  therefore,  she  took  an 
estate  for  life  only  in  the  real  property,  (w) 


4.  Effect  must 
be  given  to 
every  word. 


4.  The  Court  is  bound  to  give  eflTect  to  every  word  of  the  will, 
without  change  or  rejection,  provided  an  effect  can  be  given 
to  it,  not  inconsistent  with  the  general  intent  of  the  whole 
will  taken  together,  (x)  Thus,  if  one  devises  land  to  A.  B. 
in  fee,  and  afterwards  in  the  same  will  devises  the  same  land 
to  C.  D.  for  life,  both  parts  of  the  will  shall  stand ;  and  in 
the  construction  of  law,  the  devise  to  C  D.  shall  be  first,  (y) 
But  where  it  is  impossible  to  form  one  consistent  whole,  the 
separate  parts  being  absolutely  irreconcileable,  the  latter  will 
prevail,  (z) 

It  must  not,  however,  be  understood,  that,  because  the  tes- 


(v)  4  Bam.  &  Creas.  667.  S.  C. 
7Dow.&Ryl.  112. 

(w)  See  further  on  this  subject, 
Right  V.  Sidebotham,  Dougl.  759. 
Goodright  v.  Barron,  11  East.  220. 
Paice  V.  Archbp.  of  Canterbury,  14 
Ves.  364.  Fenny  v.  Ewestace,  4  M. 
&  S.  58.  Doe  V.  Pearse,  1  Price. 
353.  Crawford  v.  Trotter,  4  Madd. 
361.    Oldman  v.  Slater,  3  Sim.  84. 


(x)  Gray  r.  Minnethorp,  3  Ves. 
105.  Constantine  v.  Constantine, 
6  Ves.  102.  Doe  v.  Rawding,  2  B. 
&  A.  448. 

{y)  Anon.  Cro.  EJiz.  9. 

(z)  Constantine  v.  Constantine, 
6  Ves.  100.  Doe  v.  Biggs,  2  Taunt. 
109.  Sims  r.  Doughty,  5  Ves.  243. 
Wykham  v.  Wykham,  18  Ves.  421. 
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totor  uses,  in  one  part  of  his  will,  words  having  a  clear  mean- 
ing in  law,  and  in  another  part,  words  inconsistent  with  the 
former,  that  the  first  words  are  to  be  cancelled  or  over- 
thrown, (a)  A  contrary  principle  is  now  fully  established  in 
the  doctrine  already  considered,  that  the  general  intent,  al- 
though  first  expressed,  shall  overrule  the  particular,  (h) 


S.  The  will  must  be  most  favourably  and  benignly  ex- 
poonded,  to  pursue,  if  possible,  the  intention  of  the  tes- 
tator, (c) 

To  effectuate,  therefore,  the  clear  intention,  as  apparent 
upon  the  whole  will,  words  and  limitations  may  be  trans- 
posed, (d)  supplied,  (e)  or  rejected.  (/)  But  the  rule  is,  that 
words  in  a  will  are  not  to  be  rejected,  unless  there  cannot 
be  any  rational  construction  of  the  words  as  they  stand,  (g) 

So,  in  order  to  advance  the  apparent  intention  of  the  tes- 
tator»  **  or"  may  be  construed  "  and,"  (A)  and  vice  versa,  (t) 


5.  Words 
may  be  trans- 
posed, sup- 
plied, or  re- 
jected, to  ad- 
vance the 
apparent  in- 
tentioD : 


"  or"  con- 
strued "and:'' 


(a)  By  Lord  Redesdale  in  Jesson 
V.  Wright,  2  Bligh.  56. 

{b)  Ante,  p.  710. 

(c)  Touchs.  434.  2  Black.  Com. 
381. 

{d)  Green  v,  Hayman,  2  Chanc. 
Cas.  10.  Spark  v.  Pumell,  Hob. 
75.  East  V.  Cook,  2  Ves.  Sen.  32. 
Duke  of  Marlborough  v.  Godolphin, 
2  Ves.  Sen.  74.  Marshall  v.  Hop- 
kms,  15  East.  309. 

(e)  Doe  V.  Micklem,  6  East, 
486. 493. 494.  Kirkpatrick  v.  Kirk- 
patrkk,  13  Ves.  476.  Montagu  v. 
NnceUa,  1  Russ.  Chanc.  Cas.  171, 
172. 

(/)  Boon  V,  Comforth,  2  Ves.  Sen. 
276.  Sims  v.  Doughty,  5  Ves.  243. 
Doe  v.  Stenlake,  12  East.  515. 
Smith  V,  Pybus,  9  Ves.  566.  Jesson 
V.  Wright,  2  Bligh.  1. 

(g)  By  Lord  Eldon,  in  Chambers 

3a 


V.  Brailsford,  19  Ves.  654.  S.  C. 
2  Meriv.  25. 

(A)  Richardson  v.  Spraag,  1  P.  W. 
434.  Eccard  v.  Brooke,  2  Cox.  213. 
Read  v.  Snell,  1  Atk.  643.  Wed- 
dell  V,  Mundy,  6  Ves.  341.  Hor- 
ridge  v.  Ferguson,  1  Jac.  583. 
Thackeray  v.  Hampson,  2  Sim.  & 
Stu.  214.  Monkhouse  v.  Monk- 
house,  3  Sim.  126.  The  construc- 
tion of  "  and"  for  "  or"  was  not  al- 
lowed in  Longmore  v.  Broom,  7  Ves. 
124.  and  Newman  v.  Nightingale, 
1  Cox.  341.  See  also  Montagu  v. 
Nucella,  1  Russ.  Chanc.  Cas.  165. 

(t)  Maberly  v.  Strode,  3  Ves.  450. 
Bell  v.  Phyn,  7  Ves.  459.  This 
construction  was  refused  in  Doc  v. 
Cooke,  7  East.  269.  Doe  v,  Raw^ 
ding,  2  B.  &  A.  441.  Girdlestone 
V.  Doe,  2  Sim.  225. 
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**  if"  constru- 
ed **  when :" 


in  cases  of  legacies,  as  well  as  devises  of  real  estate.     So  **  if'' 
may  be  construed  **  when"  for  the  same  purpose.  (J) 

But  a  mistake  in  a  will  cannot  be  corrected,  or  an  omission 
supplied,  unless  it  clearly  appears  by  fair  inference  from  the 
whole  will,  (it)  Hence,  not  only  in  cases  of  devises  of  real 
estate,  but  also  of  wiUs  of  personal  property.  Courts  of  Ckn^ 
struction  cannot,  in  their  interpretation  of  the  intention  of 
the  testator,  pay  the  least  regard  to  any  variance  between 
the  will  as  it  stands,  and  the  instructions  given  for  preparing 
it.  (/)  If,  in  point  of  fact,  there  are  any  undue  omissions 
or  insertions  in  a  will  of  personalty,  these  may,  under  cer- 
tain circumstances,  be  reformed  by  application  to  the  Court 
of  Probate.  («i) 

Ag^n,  an  express  bequest  cannot  be  controlled  by  the 
reason  assigned :  The  assigned  reason  may  aid  in  the  con* 
struction  of  doubtful  words,  but  cannot  warrant  the  rejection 
of  words  that  are  clear,  (it)  Nor  can  an  express  disposition 
be  varied  by  inference  or  argument  from  other  parts  of  tiie 
will :  (o)  Much  less  shall  the  obvious  construction  of  a  will 
be  controlled  by  the  inconvenient  or  unmeritorious  nature  of 
the  bequest :  (jp)  On  the  contrary,  the  Court  is  bound  to 
correct  every  inaccuracy  and  impropriety  of  terms  in  advance- 
ment of  the  manifest  intention  of  the  testator,  however  un- 
deserving it  may  be  of  favor  in  a  Court  of  Justice,  {q)  Where, 
indeed,  the  literal  force  of  expressions  differs  in  a  will,  it  is  a 
true  rule  to  seek  for  the  intention  of  the  testator  rather  in  a 
consistent  and  rational  purpose,  than  in  a  purpose  incon- 
sistent and  irrational,  (r) 


ij)  Smart  v.  Clark,  3  Rnss.  Chanc. 
Cas.  365. 

{k)  Philipps  V,  Chamberlayne, 
4  Ves.  57.  Dent  v.  Pepys,  6  Madd. 
351. 

(/)  Murray  v.  Jones,  2  V.  &  B. 
318.  See  further,  on  this  point,  as 
to  wills  of  realty,  Ncwburgh  v.  New- 
burgh,  5  Madd.  364.  Powell  v. 
Mouchett,  6  Madd.  216. 

(i/t)  See  anUy  p.  203. 


(n)  Cole  r.  Wade,  16  Ves.  46. 

(o)  Collet  V.  Lawrence,  1  Ves. 
Jun.  269.  Jones  v.  Colbeck,  8  Ves. 
42. 

(p)  Thelluson  v.  Woodford,  4  Ves. 
329.  Smith  v,  Streatfield,  1  Meriy. 
358.  Defflis  v.  Goldschmidt,  1 
Meriv.  419. 

{q)  Thelluson  V.Woodford,  4  Ves. 
3 1 1 .  by  Lawrence,  J . 

(r)  Jenkins  V.  Herries,  4  Madd.  67. 
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6.  Where  words  are  capaUe  of  a  two-fold  constructioii^  6.  Where 
tlierule  is,  even  in  the  case  of  a  deed»  and  much  more  in  the  p^y^i^  ^f^ 
caieof  a  will,  to  adopt  such  as  tends  to  make  it  good,  (s)  twofold  coa- 

dtruction. 

7.  The  intention  of  the  testator  is  not  to  be  set  aside  be-  7.  Where  in- 
cause  it  cannot  take  effect  to  the  full  extent,  but  is  to  work  Q<^^|^e^ect 
as  £Eur  as  it  can.  (/)  in  part. 


Section  IL 
Modes  of  Description  of  a  Legatee. 

Thb  object  of  this  section  is  to  consider  what  persons  are 
entided  to  legacies  under  particular  modes  of  description. 

In  general,  no  rule  is  better  settled,  than  that  legatees 
must  answer  the  description  and  character  given  of  them 
in  the  will :  but  it  will  appear,  from  the  cases  adduced  in 
the  course  of  the  present  section,  that  there  are  many  im- 
portant exceptions  to  it. 

(A.)  Who  are  entitled  under  the  description  of  1.  **  ChiU 
dren  .•"  2.  "  Grandchildren  ;"  3.  "  Nephews  and  Nieces ;" 
4.  "  Cousins:' 

1.  "Children."     Generally  speaking,  every  person  who,  i.  "Chil- 
ai  the  time  of  the  testator's  death,  falls  within  the  described  ^^^ '" 
class  of  "  children,"  will  be  entitled  :    But  where  it  appears 
from  express  declaration,  or  clear  inference  upon  the  will, 
that  the  testator  intended  to  confine  his  bequest  to  those  only  when  con- 
irho  answered  the  description  at  the  date  of  the  instrument,  exiting  ^Ae 
fvch  intention  must  be  carried  into  effect,  (u)    A  Court  of  date  of  the 
Equity,  however,  is  always  anxious  to  include  all  children  ^^ 
in  existence  at  the  time  of  the  death  of  the  testator :  (v) 

(i)  By  Lord  Talbot  in  Atkinson  (m)  Sherer  v.  Bishop,  4Bro.C.  C. 

V.  Hatdiinson,  3  P.  W.  260.     By  55.      See    also    Crossly  v.  Clare, 

Lswrenoe,  J.  in  Thelloson  v.  Wood-  Ambl.  397.  Viner  v.  Francis,  2  Cox. 

ford,4Ves.  312.  191.192. 

(0  TheilusoD  V.  Woodford,  4  Ves.  (u)  Ringrose  r.  Bramhani,  2  Cox. 

326.  by  BuUer  J.  384. 
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i^hen  con- 
fined to  those 


testator. 


and  patrticularly,  when  he  stands  in  the  relation  oC  parent  to 
the  legatees,  the  Court,  presuming  that  he  intended  to  do 
his  duty  in  providing  for  all  his  children  at  his  death,  will 
lay  hold  of  any  general  expression  to  give  effect  to  this 
presumed  intention,  and  will  not  permit  such  general  ex- 
pression to  be  narrowed  by  the  context.  («?) 

The  leading  principle  is,  that  where  a  bequest  is  to  **  chil- 
o°u?i  1  "f S!!  dren"  in  a  class,  children  in  existence  at  the  death  of  the 

existing  at  tbe 

death  of  the     testator  are  alone  entitled :  (x)  (amongst  which  posthumous 

children  are  to  be  considered  (y) :)  And  it  will  make  no 
difference  that  the  bequest  is  to  children  *^  begotten  or  to  he 
begotten,  (z) 

It  must,  however,  be  observed,  that  children  bom  after 
the  testator's  death  may  be  entitled  under  a  bequest  to  **  chil- 
dren" in  a  class,  in  cases  where  the  division  of  the  fund 
among  the  legatees  is  deferred  until  a  particular  period  which 
takes  place  after  his  decease.  Thus  where  legacies  are 
given  to  **  the  children"  of  A.,  when  a  child  or  children  at- 
tain a  particular  age,  (a)  or  to  be  divided  amongst  them  at 
the  death  of  B.,  (i)  any  child  who  falls  under  the  descrip- 
tion at  the  time  when  the  fund  is  to  be  divided,  is  entitled  to 
a  share,  although  not  bom  till  after  the  testator's  death ;  and 
although  born  of  a  subsequent  marriage,  (c)     But  no  child 


(w)  Matchwick  v.  Cock,  3  Ves. 
609.  Freemantle  r.  Taylor,  15  Vea. 
363. 

(jr)  Roberts  v.  Higman,  1  Bro. 
C.  C.  532.  in  notis.  Viner  v.  Fran- 
cis, 2  Bro.  C.  C.  658.  S.  C.  2  Cox. 
190.  Crone  v.  Odell,  1  Ball.  & 
Beat.  459.  Davidson  v.  Dallas, 
14  Ves.  576.  Scott  v.  Harwood, 
5  Madd.  332. 

(j)  Doe  V.  Clarke,  2  H.  Bl.  399. 
Rawlins  v.  Rawlins,  2  Cox.  425. 
Trower  v.  Butts,  1  Sim.  &  Stu.  181. 

(z)  Sprackling  v.  Ranier,  1  Dick. 
344. 

{(i)  Gilmore  v.  Severn,  1  Bro.  C.  C. 
582.  (recognized  per  M.  R.  in  Ring- 
rose  V.  Brainham,  2 Cox.  385.)  Hoste 


V.  Pratt,  3  Ves.  730.  Hughes  v. 
Hughes,  14  Ves.  256.  S.  C.  3  Bro. 
C.  C.  352.  434.  Curtis  v.  Curtis, 
6  Madd.  14. 

(6)  Ellison  ».  Airey,  1  Ves.  Sen. 
111.  Att.  Gen.  v.  Crispin,  1  Bro. 
C.C.  386.  Congreve  v.  Congreve, 
1  Bro.  C.  C.  530.  Devisme  v.  Mello, 
1  Bro.  C.  C.  537.  Crone  v.  Odell, 
1  Ball.  &  Beatt.  459.  483.  Morse 
V.  Morse,  2  Sim.  485.  A  gift  to  A. 
for  life,  remainder  to  his  children, 
includes  all  children,  both  those 
bom  before,  and  those  born  after 
the  testator's  death  :  Leake  v.  Ro> 
binson,  2  Meriv.  382. 

(f )  Barrington  v.  Tristram,  6  Ves. 
345. 
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bom  after  the  period  of  distribution  has  any  claim  :  {d)  even 
where  the  legacy  is  given  to  children  **  bom  or  to  be  born."  (e) 
Cases,  however,  may  occur,  where  the  whole  context  of  the 
will  displays  a  manifest  intention  of  the  testator  to  provide 
for  all  the  children  an  individual  may  have,  although  their 
shares  are  appointed  to  be  paid  at  a  particular  period  :  and 
then,  although  a  difficulty  may  exist  in  making  an  appro- 
priation to  answer  legacies  given  to  an  uncertain  number  of 
persons,  viz.  all  the  children  an  individual  may  ever  have, 
yet  the  intention  not  to  exclude  any  of  them  must  be  com- 
plied with.  (/) 

In  Harris  v.  Uoyd  (g)  the  testator  bequeathed  a  legacy 
in  trust  for  all  and  every  the  child  and  children  of  his  son 
£.  H. ;  if  more  than  one,  to  be  equally  divided  between 
them,  share  and  share  alike,  the  shares  of  sons  to  be  vested 
at  twenty-one,  and  to  be  paid  and  transferred  at  twenty-five, 
and  the  shares  of  the  daughters  to  be  paid  or  transferred  at 
twenty-one  or  marriage,  with  benefit  of  survivorship  as  to 
the  shares  of  children  dying  under  twenty-one,  and  a  di- 
rection that  until  the  shares  of  the  children  should  become 
payable,  the  dividends  and  interest  of  the  trust  fund  should 
be  applied  in  their  maintenance :  £.  H.  had  no  children  at 
the  death  of  the  testator :  But  Lord  Eldon,  C.  held  that 
afterbom  children  would  take ;  and  that  the  interest,  till  the 
birth  of  a  child,  fell  into  the  residue. 

It  may  be  material  in  this  place  to  observe,  that  upon  an  or- 


(d)  Andrews  v.  Partington,  3  Bro. 
C.C.  402.  Prescott  v.  Long,  2  Ves. 
JuD.  690.  Hoste  v.  Pratt,  3  V^es. 
730.  Godfrey  v,  Davis,  6  Ves. 
43. 

(c)  Whitbread  t;.  St.  John,  1 0  Ves. 
152.  Gilbert  v.  Doorman,  1 1  Ves. 
238.  See  further  as  to  the  admis- 
lion  or  exclusion  of  afterborn  chil- 
dren. Graves  v.  Boyle,  1  Atk.  509. 
Haughton  v.  Harrison,  2  Atk.  329. 
Middleton  v.  Messenger,  5  Ves.  136. 
Palsfbrd  v.  Hunter,  3  Bro.  C.  C. 
416.    Ayton  v.  Ayton,  1  Cox.  327. 


Paul  V,  Compton,8  Ves.  375.  Walker 
V,  Shore,  15  Ves.  122.  Tebbs  v. 
Carpenter,  1  Madd.  290.  1  Roper. 
Leg.  51.  3d  edit,  by  Mr.  White  :  to 
which  excellent  Treatise  the  writer 
is  largely  indebted,  widi  respect  to 
the  whole  subject  of  Legacies. 

(/)  Defflist;.Goldschniidt,lMeriv. 
417.  S.C.  19Ves.5G6.  Hutcheson 
V.  Jones,  2  Madd.  124.  In  such  cases 
the  Court  will  order  such  a  fund  to 
be  impounded,  as  will  probably 
answer  the  purpose. 

(g)  1  Turn.  &  Russ.  310. 
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"  Younger 
children  :*' 

when  a 
younger  child 
considered 
eldest  and 
excluded  : 


dinary  limitation  fry  way  of  remainder  to  children^  8cc.  in  a 
clasSy  all  who  are  in  esse  at  the  time  of  the  death  of  the  tes- 
tator take  vested,  and,  consequently,  transmissible  interests 
immediately  upon  the  testator's  death ;  and  all  who  come  in 
eue  before  the  particular  estates  end,  and  the  limitation  takes 
effect  in  possession,  (and  who  are,  as  it  has  just  appeared,  (A) 
to  be  let  in),  take  a  vested  interest  as  soon  as  they  come 
in  esse,  and  their  representatives  will  take  as  if  they  had  been 
in  esse  at  the  testator's  death,  (t)  So  in  a  late  case  (J)  where 
there  was  a  devise  to  A.  for  life,  remainder  unto  ''  the  sur- 
viving  children  of  W.  J.  and  J.  W.  and  their  heirs  for  ever, 
the  rents  and  profits  to  be  divided  between  them  in  equal 
proportions,  share  and  share  alike/'  the  Court  of  K.  B.  held, 
that  the  word  ^*  surviving"  referred  to  the  testator's  death, 
and  not  to  that  of  the  tenant  for  life ;  so  that  the  shares  of 
children  who  died  after  the  testator,  and  before  the  tenant 
for  life,  were  vested  and  descendible. 

It  is  established,  ordinarily  speaking,  that  where  provisions 
are  made  for  younger  children  to  the  exclusion  of  an  eldest 
son,  and  a  younger  son  becomes  an  elder  before  the  time  of 
vesting,  or,  according  to  the  language  used  in  some  of  the 
authorities,  before  the  time  of  distribution,  such  younger  son 
is  to  be  excluded,  (k)  In  a  modern  case  (/)  Sir  T.  Plnmer, 
M.  R.,  was  of  opinion,  that  even  if  the  share,  by  the  provi- 
sions of  the  will,  vested  in  the  younger  child  at  the  age  of 
twenty-one,  and  he  attained  that  age,  yet,  nevertheless,  the 


(A)  Ante,  p.  718. 

(t)  Hatch  t;.  Mills,  1  Eden,  342. 
Baldwin  v,  Karver,  Cowp.  309. 
Atty.  Gen.  v.  Crispin,  1  Bro.  C.  C. 
386.  Devisme  v.  Mello,  1  Bro.  C.  C. 
537.  Lincoln  v.  Pelham,  10  Ves. 
166.  Walker  v.  Shore,  10  Ves.  122. 
Roe  v.  Perryn,  3  T.  R.  484.  Doe 
v.  Dorvell,  5  T.  R.  518.  Taylor  v. 
Langfbrd,  3  Ves.  119.  Meredith  v. 
Meredith,  10 East.  503.  Hallifax  v. 
Wilson,  18  Ves.  168.  Walker  v. 
Main,  1  Jac.  &  Walk.  1.  Right  v. 
Creber,  5  B.  &  C.  866. 


0)  Doe  V.  Prigg,  8  B.  &  C.  231. 

{k)  Chadwickv.Doleman,  2  Vem. 
528.  Teynham  r.  Webb,  2  Ves. 
Sen.  198.  210.  Hall  v.  Hewer, 
Ambl.  203.  Loder  r.  Loder,  2  Ves. 
Sen.  526.  Broadmead  v.  Wood, 
1  Bro.  C.  C.  77.  Lincoln  v.  Pel- 
ham,  1 0  Ves.  1 66.  Bowles  v.  Bowles, 
10  V^es.  177.  Mathews  v.  Paul, 
SSwanst.334.  S.C.^  Wils.  aC.64. 
Savage  v.  Carroll,  1  Ball.  &  Beat. 
265. 

(/)  Matthews  v.  Paxil,  3Swanst. 
340. 
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Testing  wonld  be  suh  modo  only,  subject  to  be  devested,  and 
under  the  condition  of  not  becoming  an  eldest  son.  (m)  In 
Ae  most  recent  case  on  the  subject,  (n)  it  was  holden  by 
Lord  Gifford,  M.  R.  that  a  son  who,  when  he  attained  twenty- 
one,  was  a  yonnger  child,  but,  by  the  subsequent  death  of 
Ins  elder  brother,  in  the  lifetime  of  his  parents,  had  become 
an  eldest  son  before  the  time  fixed  for  the  payment  of  the 
yonnger  children's  portions,  was  entitled  to  his  share  of  por- 
tions which  were  directed  to  vest  in  younger  sons  at  twenty- 
one,  though  not  payable  till  after  the  death  of  his  parents, 
upon  the  ground  that  there  was  enough  in  the  instrument  by 
which  the  portions  were  provided,  to  show  that  the  charac- 
ter of  the  younger  child  was  to  be  ascertained  by  reference 
to  the  time  when  the  portions  vested,  and  not  to  the  time 
when  they  became  payable. 

In  a  Court  of  Equity,  every  child  but  the  heir  is  con-  whenaneld- 
sidered  as  a  younger  child ;  and  therefore  an  eldest  daugh-  ^  younger 
ter,  destitute  of  a  provision,  has  been  considered  a  younger  ^}*^^*°^  ^°" 
child,  to  answer  the  general  intention,  though  not  falling  li- 
terally within  the  description,  (o)  So  where  the  only  issue 
of  the  marriage  was  a  daughter,  it  was  held  that  she  was  en- 
titled to  a  portion  provided  for  younger  children,  as  other- 
wise she  would  have  been  left  destitute,  the  real  estate  de- 
scending in  another  channel,  (p)  But  in  Heneage  v.  Hun- 
hke^  (q)  Lord  Hardwicke,  although  he  acted  upon  the 
doctrine  of  the  preceding  cases  as  applied  to  equitable 
property,  seemed  to  consider,  that  where  the  limitation  is 
legal,  it  must  receive  the  same  constrnction  in  Equity  as  in 
a  Court  of  Law :  and  at  law,  he  doubted  whether  an  eldest 
child  would  be  permitted  to  recover  under  a  limitation  to  a 
yonnger.  (r) 

(m)  See,  however,  with  respect  to  (o)  Beale  v,  Beale,  1  P.  W.  244. 

die  devesting  of  vested  shares,  Dri-         (jp)  Butler  v.  Duncomb,  1  P.  W. 

Ter  V.  Frank,  3  M.  &  S.  25.    (S.  C.  449. 
in  error,  8  Taunt.  468.   6  Price.  41.)  (g)  2  Atk.  456. 

Graham  v,  Londonderry,  cited  2  Ves.  (r)  See  Pierson  v.  Garnet,  2  Bro. 

Sen.  199.  C.  C.   38.  47.      See  West  r.  The 

(fi)  Windham  v.  Graham,  1  Russ.  Lord  Primate  of  Ireland,  3  Bro.  C.C. 

ChancCas.  331.  148. 
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Upon  the  same  principle  which  entitles  an  eldest  daughter, 
an  eldest  son  will  be  enabled  to  claim  a  portion  as  a  younger 
child,  when  the  family  estate  is  given  from  him,  or  he  is 
otherwise  unprovided  for.  {$) 

But  it  was  holden,  in  a  case  before  Lord  Hardwicke,  that 
this  latitude  of  construction  is  only  allowable  when  the  tes- 
tator stands  in  the  relation  of  parent,  or  in  loco  parentis  to 
the  children.  (J) 
*'  posthumous  Another  instance,  where  a  Court  of  Equity  has  considered 
a  child  within  a  description,  which  it  does  not  in  strictness 
answer,  may  be  found  of  a  father  bequeathing  a  portion  to 
a  child  in  ventre  sa  mere :  for  if  a  father  gives  a  legacy  to 
provide  for  such  a  child  by  the  term  of  a  ''  posthumous 
chUd,"  and  he  happen  to  survive  its  birth,  it  will  still  be  con- 
sidered a  posthumous  child  within  the  meaning  of  the 
will,  (ti) 

The  word  "  children*'  does  not,  in  its  proper  significa- 
tion, extend  further  than  the  immediate  descendants  of  the 
person  named ;  and  consequently  grandchildren,  or  issue  ge- 
nerally, are  not  ordinarily  included  in  that  term,  (t;) 

Their  inclusion,  however,  within  the  description  of 
''  children,"  has  been  permitted  from  necessity,  when  the  will 
would  be  inoperative  unless  the  sense  of  the  word  children 
were  extended  beyond  its  natural  import :  as  where  there  is 
no  child  in  existence  at  the  date  of  the  will,  (w) 


child ;"  when 
child  born  in 
lifetime  of  fa- 
ther within 
this  descrip- 
tion. 


«  Children  :*' 


grandchildren 
&c.  cannot 
take  under 
this  descrip- 
tion: 


(«)  Emery  v.  England,  3  Ves.  232. 
Duke  V.  Doidge,  2  Ves.  Sen.  203. 
in  a  note  to  Teynham  v,  Webb. 
1  Roper.  Leg.  57.  3d  edit. 

(0  Hall  V.  Hewer,  Ambl.  203. 
However,  it  is  said  in  Sugden  on 
Powers,  p.  516.  4th  edit.,  that  this 
distinction  does  not  appear  to  be 
attended  to  at  the  present  day. 

W  Jaggard  w.  Jaggard,  Prec. 
Chanc.  177. 

(v)  Radeliffe  v.  Buckley,  10  \'es. 
195. 

(w)  Ibid,  LordOrfordr.  Churchill, 


3  Ves.  &  Beam.  69.  See  also  Crooke 
V.  Brookeing,  2  Vem.  108.  Gale  r. 
Bennet,  Ambl.  681.  So  iu  a  case 
of  a  devise  of  realty,  the  words 
"children," which  is  naturally  one  of 
purchase,  may  be  converted  into  a 
word  of  limitation  from  necessity; 
as  where,  upon  a  devise  to  a  man 
and  his  childrerif  it  was  holden,  that 
if  there  were  no  children  at  the  date 
of  the  will,  the  father  would  take  an 
estate  tail,  and  children  mean  issue ; 
Wylde's  case,  6  Co.  16.  b. 
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In  Lord  (hford  v.  Churchill,  (x)  Sir  William  Grant  said, 
he  ''  never  knew  an  instance  where  there  were  children^  to 
answer  the  proper  description,  that  grandchildren  were  per- 
mitted to  share  along  with  them."(y) 

There  are^  however,  some  cases,  which  mast  be  regarded 
as  qualifying  this  doctrine :  viz.  those  in  which  it  has  been 
held,  that  the  testator,  by  using  the  words  **  children"  and 
"  issue"  indiscriminately,  has  shewn  his  intention  of  using  the 
former  term  in  the  sense  of  **  issue,"  so  as  to  entitle  grand- 
children to  take  under  it.  (z) 

Natural  children,  having  acquired  the  reputation  of  being  '<  Children :' 
the  children  of  a  particular  person,  prior  to  the  date  of  the  ^J^^^ 
will,  are  capable  of  taking  under  the  description  of  *'  child-  within  this 
ren :"  and  it  should  seem  that  they  may  even  take,  where  the  ^ 

will  shews  a  clear  intention  in  their  favour,  in  participation 
with  legitimate  children,  (a) 

But  there  are  two  established  rules  which  controul  this 
proposition:  First,  The  will  itself  must  shew  the  testator's 
intention  to  include  natural  children  in  the  term  *^  children," 
either  by  express  designation,  or  a  necessary  implication, 
collected  from  the  instrument  itself:  (in  the  construction  of 
which  the  term  child,  son,  or  issue,  is  to  be  considered  prima 
facie  to  mean  legitimate  child,  son,  or  issue:  (i)  )  Secondly, 
The  proof  of  the  intention  to  include  them  in  the  description 
of  **  children,"  must  be  supplied  by  the  will  only :  extrinsic 
evidence  (except  to  prove  the  fact  of  illegitimate  children 
having,  at  the  date  of  that  instrument,  acquired  the  reputa- 


(x)  3  Ves.  &  Bea.  59. 

(y)  See  also,  in  support  of  this 
nile,  the  following  cases :  Crooke  v. 
Brookeing,  2  Vera.  107.  Reeves  v, 
Brymer,  4  Ves.  692.  Radcliffe  v. 
Buckley,  10  Ves.  195. 

(j)  Wyth  V.  Blackman,  1  Ves. 
sen.  196.  S.  C.  nomine  Wythe  v. 
Thnrlston,  Ambl.  555.  (and  cited  by 
Lord  Alvanley,  in  Davenport  v. 
Hanbury,  3  Ves.  259.)  Gale  v.  Ben- 
nett, Ambl.  681 .    Royle  v.  Hamil- 


ton, 4  Ves.  437.  Radcliffe  v.  Buck- 
ley, 10  Ves.  195.  But  see  Lord  Or- 
ford  V.  Churchill,  3  Ves.  &  Beam. 
59.  for  an  instance,  where  the  word 
'^  issue*'  was  held  not  to  enlarge  the 
words  ''  children  and  grandchild- 
ren,*'  so  as  to  let  in  a  great-grandchild. 

(a)  Wilkinson  v.  Adam,  1  Ves.  & 
Beam.  422. 454. 

(6)  Wilkinson  v.  Adam,  1  Ves.  & 
Beam.  462. 
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tioD  of  childreii  of  the  testator^  or  the  person  named  in  it,) 
being  inadmissible,  and  by  no  means  to  be  received  for  the 
purpose  of  raising  a  constmction  by  circumstances,  (c) 

The  principal  cases  in  which,  in  coi^ormity  to  the  aboTe 

rules,  natural  children  have  been  held  to  be  included  in  the 

description  of  **  children/'(<')  ^^^  those  in  which  the  intention 

of  the  testator  has  been  held  not  sufficiently  manifested  in  their 

favour  on  the  will  to  admit  them,  {e)  will  be  found  collected 

in  the  notes  below. 

^  Natural  A  natural  child  cannot  take  as  the  issue  of  a  particular 

^^^ '  father,  until  it  has  acquired  the  reputation  of  being  the  child 

wben  anbom   of  that  person,  which  cannot  be  before  its  birth.  (/)     Hence, 

^e  uikl^    natural  children,  unhom  at  the  date  of  the  will,  and  described 

this  descrip-     ^g  the  children  of  the  testator,  or  of  another  man,  to  be  bom 

of  a  particular  woman,  cannot  take  under  that  description,  (g) 
So  a  legacy  to  a  natural  child  en  ventre  sa  mere,  under  the 
description  of  the  child  of  the  testator,  or  of  another  man, 
cannot  be  supported ;  because,  since  the  identity  of  the  fath^ 
cannot  be  proved  by  reputation,  it  can  only  be  ascertained  1>y 
evidence,  such  as,  being  contrary  to  public  decency,  the  law 
will  not  admit,  (h) 

But  if  the  bequest  be  to  a  natural  child,  of  which  a  parti- 
cular woman  is  enceinte,  without  reference  to  any  person  as 
the  father y  this  difficulty  does  not  exist,  and  the  legacy  will  be 
supported,  (t )     So  where  the  testator  expresses  his  belief  that 

(c)  Wilkinson  v.  Adam,  1  Ves.  &  Ves.  &  Beam.  469.    Harris  v,  Lloyd, 

Beam.  422.     Swaine  v,  Kennerley,  1  Turn.  &  Russ.  310.    Mortimer  v. 

1  Ves.  &  Beam.  469.  West,  3  Russ.  Chanc.  Cas.  370. 

{tt)  Wilkinson  v.  Adam,  1  Ves.  &  (/  )  Co.  Lit.  3.  b. 

Beam.    422.    S.   C.   confirmed    in  (g)  Metham  v.  Duke  of  Devon, 

Dom.  Proc.  12  Price,  470.    Blun-  1   P.  Wms.  529.    See   Arnold    v. 

dell  V.  Dunn,  cited  in  1  Madd.  433.  Preston,  18  Ves.  288. 

Beachcroft  v.  Beachcroft,  1  Madd.  (Ji)  Earle  v.  Wilson,  17  Ves.  528. 

430.    Lord  Woodhouselee  v.  Dal-  532.    And  see  1  Ves.  &  B.  446. 

rymple,  2  Meriv.  419.  See  also  Bay-  (i)  Gordon  v.  Gordon.   1  Meriv. 

ley  V.  Snelham,  1  Sim.  &Stu.  78.  141.  Evans  v.  Massey,  8  Price,  22. 

(c)  Cartwright  v.  Vawdry,  5  Ves.  Dawson  v.  Dawson,  6  Madd.  292. 

530.      Osmond  v.  Tindall,  5  Ves.  And  see  the  obser\'ation  of  Sir  Wm. 

534.  c.  2d  edit.    Godfrey  v.  Davis,  Grant,  in  Earie  v,  Wilson,  17  Ves. 

6  Ves.  43.    Swaine  v.  Kennerley,  1  532. 
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a  nataral  child  in  ventre  sa  mere  is  his,  and,  proceding  on 
sooh  belief,  provides  for  it,  the  bequest  will  be  sustained :  for 
m  such  case,  as  the  testator  chooses  to  assume  the  fact,  and  to 
act  upon  the  foandation  of  his  belief,  there  is  no  uncertainty 
in  the  object :  since,  whether  it  was  or  was  not  the  child  of 
the  testator,  he  meant  to  provide  for  it,  as  the  child  of  the 
mother  described.  (J) 

2.  **  Grandchildren :"    Lord  Northington    seems  to  have  2.  Grand- 
been  of  opinion,  in  the  case  of  Hussey  v.  Berkley ,  (k)  that  ^^^^^  - 
the  word  ''  grandchildren"  would,  without  further  explana- 
tion, comprdiend  great  grandchildren.     But  the  case  of  Jjord  vihengreai 
Orford  Y.  ChurcbiU,  (Z)  is  an  authority  to  the  contrary :  And  fn'SS^hT'' 
it  seems  but  reasonable,  that  if  the  word  **  children"  does  not  this  descrip- 
include  grandchildren  (as  we  have  seen),  the  term  **  grand- 
children'' should  not  comprise  children  next  to  them  in  de- 
scent, (m)  The  several  distinctions  which  have  been  mentioned 
in  regard  to  the  enlargement  of  the  word  *'  children,"  seem 
applicable  to  a  bequest  to  grandchildren :  so  that  if  it  appear 
from  the  will,  that  the  word  *'  grandchildren"  was  not  used 
in  its  proper  sense,  but  for  the  purpose  of  embracing  all  the 
descendants  of  the  persons  described,  it  will  have  this  effect. 

A  grandchild  by  marriage  is  not  entitled  under  the  descrip- 
tion of  **  grandchildren."  (n) 

*  3.  '*  Nephews  and  Nieces."     The  principles  already  stated  3.  «  Nephews 
with  respect  to  the  restriction  and  enlargement  of  the  terms  ^^  nieces.'' 
"  children"  and  *'  grandchildren,"  apply  to  the  words  **  ne* 
phews  and  nieces."    Therefore  great  nephews    and  great 
nieces  are  not  ordinarily  to  be  considered  as  comprehended  in 
that  description,  (o) 

4.  "  Cousins."     Lord  Kenyon,  M.  R.  determined,  in  the  4.  "Cousins." 

(J)  Gordon  v,  Gordon,  1  Meriv.  (m)  1  Rop.  Leg.  69.  3d  edit. 

141.  (n)  Hussey  v.  Berkley,  ubi  supra, 

{k)  2   Eden.  196.   S.  C.    Ambl.  (o)  Falkner  r.  Butler,  Ambl.  514. 

603.  Shelley  v.  Bryer,  1  Jacob.  207. 

(/)  3  Ves.  &  Beam.  59. 
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case  of  Mayott  v.  Mayotit  (p)  that  ander  a  bequest  to  all  the 
testator's  first  and  second  cousins  of  the  name  of  Mayott,  first 
cousins  of  that  name  once  remoTed^  living  at  the  testator^s 
death,  were  entitled  with  a  first  cousin  of  the  same  name : 
And  in  two  recent  cases,  first  cousins  twice  remoVed  have 
been  held  entitled  under  bequests  to  first  and  second  cousios, 
as  being  within  the  degree  of  second  cousin,  (q) 


(B)  Who  are  entitled  under  the  description  of  1.  **  Heirs  :^ 
2.  ''Issue:"  3.  ''  Descendants:*'  4.  ''  Relations:^  6, 
•*  Next  of  Kin :''  6  "  Family ;"  7.  ''Personal  Represeur 
tativeSf**  or  ^'  Executors  and  Administrators.^ 

It  may  be  observed,  in  the  first  place,  that  it  is  an  esta- 
blished rule  of  construction,  with  respect  to  wills  of  personalty, 
that  where  personal  estate  is  given,  in  terms  which,  if  applied 
to  real  estate,  would  create  an  estate  tail,  the  property  io 
bequeathed  vests  absolutely  in  the  first  taker,  and,  coiUe* 
quently,  devolves  at  his  death  on  his  executors  and  adminis- 
trators, whether  he  has  issue  or  not.  (r) 
1   «  jj  •    .»>        Hence  a  legacy  "  to  A.  and   to  the  heirs  of  his  body,"  or 
'^  to  A.,  to  be  secured  to  him  and  the  heirs  of  his  body,"  is  an 
legacy  to  A.      absolute  bequest  to  A. ;(«)  though  a  legacy  ''to  A.  and  his 
of  his  body :     ^^^^^  (say  children),*'  is  only  a  legacy  to  A.  for  life,  remainder 

to  his  children,  {t)  Again,  a  devise  of  freeholds  and  lease- 
holds to  A.  for  life,  and  after  his  decease  to  the  heirs  of  his 
body,  their  heirs,  executors,  administrators,  and  assigns, 
gives  A.  an  estate  tail  in  the  former,  and  an  absolute  interest 
in  the  latter,  (u) 

It  must  here  be  observed,  that  several  cases  occur  in  the 
books,  where  words  creating  an  estate  tail,  according  to  the 

(p)  2  Bro.  C.  C.  125.  Jerv.  525.    Ante,  p.  465, 466. 

(y)  Silcox  V.  Bell,  1  Sim.  &  Stu.  («)  Crawford  v.  Trotter,  4  Madd. 

301.    Charge  v.  Goodyer,  3  Russ.  361. 

Chanc.  C.  140.  (0  ^^id. 

(r)  Lyon  v.  Mitchell,  1    Madd.  (m)  Kinch  v.  Ward,  2  Sim.  &  Stu. 

475.     Ward  u.  Bevil,  1    Younge  &  409. 
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established  rules  of  law,  have  been  held  to  be  narrowed  by 
inconsistent  limitations  in  other  parts  of  the  will :  Thns, 
children  have  been  held  entitled  under  the  description  of 
"  hdrs,"  where  the  directions  of  the  will  are  inconsistent  with 
construing  the  word  in  its  usual  acceptancy  as  a  word  of  limi- 
tation: as  a  legacy  to  A.  for  life,  and  then  "  to  the  heirs  male 
of  his  body,  ets  tenants  in  common"  (u)  But  these  cases,  it  is 
submitted,  must  be  considered  as  much  shaken,  if  not  entirely 
oyerruled,  by  the  decision  of  the  House  of  Lords,  in  Jesson  v. 
Wright,  (v) 

With  a  respect  to  a  legacy  to  '*  the  heirs  of  A. :''    When  legacy  to 
the  word  "  heirs"  is  used  to  denote  succession,  it  may  be  un-  a!:"*  ©^"10 
derstood,  as  it  is  in  the  case  of  a  legacy  to  A.  and  his  heirs,  to  my  heirs :" 
mean  such  person  or  persons  as  would  legally  succeed  to  the 
property  according  to  its  nature  and  quality :  Thus,  in  Vaux 
v.  Hettderson,  (w)  a  legacy  of  personal  property  to  A.,  **  and 
failing  him  by  decease  before  me,  to  his  heirs,"  was  decreed  to 
belong  to  the  next  of  kin  of  A.  living  at  the  time  of  the  tes- 
tator^s  death,  A.  having  died  before  that  event,  (x) 

But  where  the  word  is  used,  not  to  denote  succession,  but 
to  describe  a  legatee,  and  there  is  no  context  to  explain  it 
otherwise,  it  should  seem  that  there  is  no  reason  to  depart 
from  the  natural  and  ordinary  sense  of  the  word  heir :  Thus, 
in  Mounsey  v.  Blamire,  (y)  the  testatrix  devised,  inter  alia, 
a  real  estate  to  a  person  not  her  heir  at  law ;  and  by  a  codicil 
she  gave  a  pecuniary  legacy  *'  to  my  heir :"  At  her  death 
three  persons  were  her  co-heirs  at  law :  And  Sir  J.  Leach,  M.  R. 
held  that  they,  and  not  her  next  of  kin,  were  entitled  to 
the  legacy.  A  fortiori,  the  heir,  properly  and  technically 
speaking,  may  take  personal  property  bequeathed  to  him  by 
that  description,  where  the  intention  of  the  testator  in  his 
favour  appears  upon  the  construction  of  the  whole  will,  (z) 


(k)  Jacobso.  Amyatt,  4Bro.C.C.         (x)  See  also  Holloway  v.  Hollo- 
542.  way,  5  Ves.  403. 

(u)  2  Bligh.  1.    See  ante,  p.  710.  (y)  4  Russ.  Chanc.  Cas.  384. 

(w)  1  Jac.&  Walk.  388.  note  (c)  (ar)  Gwynne  v.  Muddock,  14  Ves. 

488. 
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legacy  to  In  a  case  where  the  testator  bequeathed,  by  an  unattested 

«  my  heirs  or  ^yj  ^^  residue  of  his  estate  of  every  kind  to  hb  "  next  of 
"''"  "''""=    kin  or  heir  at  law,  whom  I  appoint  my  executor,"  it  wa. 

holden,  that  the  bequest  was  void,  and  that  the  property,  which 
was  entirely  personal,  must  be  distributed  according  to  the 
statute  of  distributions,  (a)    So  in  a  recent  case,  a  testator, 
who  had  long  resided  in  India,  gaye  a  legacy  to  *'  A.  B.,  who 
resided  at  P.  when  I  left  England,  or  to  his  heirs,  sxseuUirs^ 
administrators,  or  assigns,  for  ever;"    A.  B.  died  in  the  tes- 
tator's lifetime ;  and  Sir  L.  Shadwell,  V.  C.  held,  that  the  be- 
quest was  void  for  uncertainty.  (&) 
2.  '^  Issue:''        -^  bequest  to  **  A.  and  his  issue,''  as  it  will  clearly  pass  an 
estate  tail  in  real  property,  so  it  will  give  to  A.  the  absolute 
legacy  to  ''A.    interest  in  a  personal  legacy,  (c)    So  a  legacy  to  all  the  chit- 
an  his  issue:    ^^^  ^f  ^^  ^^^  ^j^^j^  issue,  share  and  share  alike,  and  to  be 

paid  twelve  months  after  the  testator's  decease,  is  an  absolute 

gift  to  such  children  of  A.  as  are  living  at  the  testator's 

death,  (d)    But  in  Knight  v.  EUis,  (e)  Lord  Thurlow  hdd 

that  a  bequest  of  personalty  to  A.  for  life,  and  after  his  death 

to  his  issue  (which  would  clearly  have  g^ven  to  A.  an  estate  tail 

in  real  property),  gave  the  legatee  an  estate  for  life  only,  and 

that  the  issue  would  take  as  purchasers.     However,  in  Xyoft 

V.  Mitchell,  (/)  Sir  T.  Plumer  seems  to  doubt  the  authority 

of  this  decision  of  Lord  Thurlow :  And  the  law  upon  the 

subject  of  considering  "  issue"  as  a  word  of  limitation,  in  wilk 

of  personal  property,  appears  to  be  by  no  means  settled. 

when  all  de-         When  the  description  "  issue"  is  employed  in  a  will  as  a 

entitled  under  word  of  purchase,  it  will,  in  its  ordinary  import,  comprise  all 

Uie  descnp-     those  who  can  claim  as  descendants  from  or  through  the  per- 


**  issue." 


(o)  Lowndes   u.    Stone,  4    Ves.  sister  Brady's  children :"  but  see  the 

649.  cases  mentioned,  supra,  p.  712.  eiteq. 

(6)  Waite  v.  Templer,  2  Sim.  524.  (c)  Lyon  v,  Mitchell,    1    Madd. 

In  Loveday  t?.  Hopkins,  Ambl.  273.  467.    Crawford  v.  Trotter,  4  Madd. 

a  legacy  "  to  my  sister  Loveday's  361. 

heirs,''   was   construed    by   Sir  T.  (d)  Butter  v,  Ommaney,  4  Russ. 

Clarke,  M.  R.  to  mean  children,  on  Chanc.  Cas.  70. 

the  ground  of  there  being  a  legacy  (e)  2  Bro.  C.  C.  570. 

immediately    subsequent    "  to   my  (/)  1  Madd.  486. 
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son  to  whose  issue  the  bequest  is  made,  i.  e.  grandchildren 
and  g^reat-graodchildren,  as  well  as  children :  and  in  order 
to  restrain  this  usual  sense  of  the  word,  a  clear  intention  must 
qipear  upon  the  will,  (jr) 

But,  to  use  the  words  of  Lord  Eldon,  in  Sibley  y*  Perry,  (A)  when  child- 
ify  upon  fair  reasoning,  deduced  from  the  words  of  the  will,  ^^  ^^^^' 
all  the  contents,  and  design,  and  tenor  of  it,  as  manifested  by 
its  contents,  shew  the  word  '*  issue"  to  be  meant  in  a  more 
restrained  sense,  that  sense  may  be  given  to  it ;  and  his  Ijotd- 
ship  proceeded  to  decide  that,  in  the  will  before  the  court, 
from  its  being  coupled  with  the  word  *'  parent,"  the  correlative 
term  ''  issue"  must  be  taken  in  the  sense  of  *'  children."  (t) 

3.  ''  Descendants."  Under  this  description  is  comprised  3.  **  Descend- 
erery  individual  proceeding  from  the  stock  or  family  referred  ^^' 
to  by  the  testator.  Thus,  when  the  testator  gave  4000/.  to 
"  the  descendants  of  Francis  Ince,"  it  was  held  by  Sir 
Thomas  Clarke,  M.  R.  that  great-gprandchildren  were  entitled 
with  grandchildren  to  shares  of  the  fund,  since  they  answered 
the  description  of  descendants  of  Francis  Ince;  and  that 
the  distribution  must  be  per  capita,  (k)  So  where  the  tes- 
tatrix directed  her  personal  property  to  be  divided  equally 
between  the  descendants  of  Thomas  Fairbank ;  and  at  her 
death,  there  were  three  sons  and  eleven  grandchildren  of 
Thomas  Fairbank,  it  was  held  by  Lord  Thnrlow,  that  as  well 
the  {grandchildren  as  children  were  entitled  to  the  fund,  and 
per  capita.  (/) 

4.  "  Relations."     When   a  legacy  is  given  by  a  testator  4.  **  Rela- 
*'  to  my  relations"  generally,   without  enumerating  any  of 
them,  the  Court  will  direct  the  money  to  be  paid  to  such  of  his 

{g)  Dayenport  v,  Hanbury,  3  Ves.  1  Madd.  388.    Orford  v.  Churchill, 

157.  Leigh  v.  Norbury,  13  Ves.  340.  3  V.  &  B.  67. 

fiemid  V.  Mountague,  1  Meriv.  434.  (k)  Crossly  v.  Clare,  Ambl.  397. 

Daliell  V.  Welch,  2  Sim.  319.  S.  C.  3  Swans.  320.  note  to  Brandon 

(A)  7  Ves.  531.  v.  Brandon. 

(i)  See   Horsepool  v.  Watson,  3  (/)  Butlerv.Slratton,3  Bro.  C.C. 

Ves.  383.    Hampson  v,  Brandwood,  367. 
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relatives  as  would  have  been  entitled  under  the  statute  of 
distributions,  if  he  died  intestate,  (m)  So  where  the  testator 
bequeathed  50Z.  to  each  of  his  "  relations  by  blood  or  mar- 
riage/' Lord  Rosslyn  held,  that  the  word  "  relations'*  mmt 
be  confined  to  relatives  entitled  under  the  statute  of  distribu- 
tion, ahd'to  persons  who  had  married  relatives  entitled  under 
that  act  (n) 

The  same  rule  applies  where  the  bequest  is  to  *' iiMr 
relations."  (o)  So  where  the  bequest  is  to  **powr  reIation8,"(p) 
or  **  my  most  necessitous*'  or  *'  pooresf*  relations,  (q)  np  per- 
sons 'are  entitled  except  such  as  are  within  the  statute  (unlets 
the  legacy  be  g^ven  to  establish  a  charity  for  poor  rdar 
tions,(r) )  and  amongst  that  number  the  fund  is  to  be  divided 
between  the  most  indigent,  (s) 

So  where  a  power  is  given  to  a  person  to  dispose  of  a  fund 
«  among  my  relations,  in  such  manner  as  he  shaU  think  p«K 
per,'*  the  appointment  cannot  be  in  favour  of  any  relative  who 
is  not  within  the  statute.  (#)  But  though  a  party  to  whom  a 
power  is  thus  delegated  to  fix  the  amount  of  the  share  that 
e€Uik  relation  shall  take,  without  entrusting  him  with  the 
choice  of  the  objects,  is  -confined  within  the  limits  of  the 
statute ;  it  is  otherwise  when  a  power  is  committed  to  an  in- 
dividual to  distribute  the  fund  among  such  of  the  '*  relations" 
of  the  testator  as  he  shall,  in  his  dbcretion,  select :  for,  in 
Such  a  case,  the'  individual  is  not  restrained  in  the  ejLercise  of 
such  discretion  to  relations  within  the  statute  of  distribu- 


(m)  Roach  v.  Hammond,  Free. 
Chanc.  401.  Thomas  v.  Hole,  Cas. 
Temp.  Talb.  251.  Whithorn  v.  Har- 
ris; 2  Ves.  sen.  527.  Green  v.  How- 
ard, 1  Bro.  C.  C.  31.  Rayner  v. 
Mowbray,  3  Bro.  C.  C.  234.  Bran- 
don V.  Brandon,  3  Swanst.  319. 

(fi)  Devisme  v.  Meliish,  5  Ves. 
529. 

(o)  Whithorn  v.  Harris,  2  Ves. 

sen.  527. 
(f)  Brunsden  v.  Woolridge,  1 


Dick.  380.  S.C.    Ambl.507. 

(y)  Widmorev.Woodrofie,Ambl. 
636. 

(r)  White  v.  White,  7  Ves.  423. 
Atty.  Gen.  v.  Price,  17  Ves.  371. 

(s)  A  relation  who  was  poor  at  the 
death  of  the  testator,  and  has  be- 
come rich  before  the  period  of  dis- 
tribution, is  not  entitled  :  Mahon  v. 
Savage,  1  Scho.  &  Lefr.  111. 

(0  Pope  V.  Whitcombe,  3  Merir. 
689. 
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tuMis.  {u)  Where^  indeed,  the  Court  is  called  on  to  distri- 
trnte,  in  failure  of  the  person  so  empowered,  it  will  confine 
itself  according  to  the  degrees  and  proportions  mentioned  in 
the  statute,  as  well  in  the  latter  case  as  in  the  former :  (t?)  but 
with  this  difference,  as  it  should  seem,  that  where  the  donee 
of  the  power  had  authority  to  select  the  objects,  the  fund  shall 
be  distributed  amongst  the  testator's  next  of  kin,  in  existence 
Qi  the  death  of  the  donee  of  the  power :  (w)  but  where  the 
donee  of  the  power  was  entrusted  with  a  discretion  merely  in 
Bf^portioning  the  shares,  the  property  shall  be  divided  among 
the  next  of  kin  living  at  the  testator's  death,  (x) 

-No  persons  can  regularly  answer  the  description  of  ^'  rela^ 
tioiis^''  but  those  who  are  akin  to  the  testator  by  blood:  and, 
consequently,  relations  by  marriage  are  not  included  in  a  be- 
quest to  **  relations''  generally :  A  wife,  therefore,  cannot 
regularly  claim  under  a  bequest  to  her  husband's  relations, 
nor  a  husband  as  a  relation  to  his  wife.  (  y) 

Where  the  description  employed  is  '^nearest  relations,"  ^^nearefire- 
die  statute  of  distributions  shall  not  ascertain  the  persons  en- 
tilled  ;  but  whosoever  is  the  nearest  will  be  entitled,  to  the 
exclusion  of  more  remote  relations  who  could  have  claimed 
under  the  statute  in  case  of  intestacy:  As  where  a  testator 
directed  his  residuary  property  to  be  "  equally  distributed 
amongst  his  nearest  surviving  relations,"  and  died,  leaving  a 
brother,  and  sisters,  and  nephews  and  nieces^  the  children  of 
a  deoeased  brother ;  Sir  William  Grant  held,  that  the  bro- 
thers and  sisters,  as  nearest  of  kin  to  the  testator,  were  ex- 
ehsively  entitled,  (z)  If  the  bequest  be  in  the  singular  num- 
ber, ''my  nearest  relation,"  and  there  be  several  persons 

(v)  Mahon  v.  Savage,  1  Scho.  &  Colman,  9  Ves.  325. ;  but  see  Cole 

Lefr.  111.    Spring  v.  Biles,  1  Term  v.  Wade,  16  Ves.  27. 
Rep.  435.  in  note.    Forbes  v.  Ball,         (x)  Pope  v.  Whitcombe,  3  Meriv. 

3  MeriT.  437.    Grant  v.  Lynam,  4  689. 
Rnat*  Chanc  C.  292.  {y)  Davies  v.  Baily,  1  Ves.  sen. 

(«)  Grant   v,    Lynam,    4    Russ.  84.  Worsleyv.  Johnson,  3  Atk.  758. 

CImdc.  Gas.  292.  1  Hop.  Leg.  108.  3d  edit. 

(w)  Harding  v.  Glyn,  1  Atk.  469,  {z)  Smith  v.  Campbell,  19  Ves. 

S.  C.  cited  5  Ves.  501.    Cruwys  v.  400.    S.  C.  Coop.  Chan.  Ca.  275. 
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nearest  of  kin,  in  the  same  degree,  the  fund  mast  be  divided 

between  them  :  and  the  word   *'  relation/'  like  *^  heir/'  mast 

be  taken  in  such  case  as  nomen  coUectivum.  (a) 

<^  Relations*^        When  the  bequest  is  to  relations  of  a  particular  name,  as 

ofa^icular  «  ^^  nearest  relations  of  the  name  of  Pyot/'  the  wwrd 

''name''  has  been  considered  equivalent  to  the  expression 
''  stock ;"  so  that  where  a  female  relation  was  one  of  the 
nearest  of  kin,  and  entitled  to  the  described  name  by  hirik, 
her  claim  was  sustained  to  a  share  of  the  legacy,  although 
she  had  lost  the  name  of  Pyot  by  her  marriage.  (&) 

Where  the  bequest  was  ''  to  the  first  and  nearest  of  my 
kindred,  being  nude  cmd  of  my  name  and  blood"  it  was  held, 
that  a  person  who  was  first  and  nearest  of  blood  to  the  tes* 
tator,  and  a  male,  but  not  originally  of  the  testator's  name, 
though  he  assumed  it  by  the  king's  license,  could  not  succeed 
in  his  claim,  (c) 

5.  **  Next  of        3*  *'  Next  of  kin."    A  man's  ''  kindred,"  in  the  propw 
^"^•''  signification  of  the  word,  means,  such  persons  as  are  related 

to  him  by  blood:  and,  accordingly,  relations  by  marriage  are 

generally  incapable  of  bringing  themselves  within  the  de- 

who  are  scription  of  "  next  of  kin"  in  a  will :  and  (as  in  the  case  just 

*'  kin :'  mentioned,  of  '*  relations")  neither  husband  nor  wife  can  be 

entitled  under  a  bequest  to  the  ''  next  of  kin"  of  either  of 
them,  (d)  But  it  was  observed  by  Lord  Eldon  in  Garrick  v* 
Lord  Camden,  (e)  that  it  was  competent  to,  and  required 
from,  the  Court,  to  look  through  the  whole  will,  and  to  see 
whether,  from  the  whole,  an  intention  was  manifested  to  in- 
clude the  wife  among  those  who  were  to  be  taken  more 
strictly  as  next  of  kin;  a  description  prima /acte  excluding 
her.  (/) 

(a)  Marsh  v.  Marsh,  1  Bro.  C.  C.  Bailey  v.  Wright,  18  Ves.  52.    Gar- 

294.    Pyot  V.  Pyot,  1  Ves.  Sen.  337.  rick  v.  Lord  Camden,  14  Ves.  372. 

1  Rop.  Leg.  104.  3d  edit.  (c)  14  Ves.  382. 

(6)  Pyot  V,  Pyot,  1  Ves.  Sen.  336.  (/)  See  also  M'Leroth  t;.  Bacon, 

(c)  Leigh  V.  Leigh,  15  Ves.  92.  5  Ves.  159.  for  an  instance  where  a 

See  also  Barlow  v,  Bateman,  2  Bro.  relation  by  marrwge  may  be  included 

P.  C.  272.  Toml.  Edit  in  the  word  "  family." 

id)  Nichols  i;.  Sarage,  cited  in 
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But  persons  related  to  the  testator  by  the  half-blood,  are 
equally  of  *^  kia"  to  him  with  those  of  the  whole  blood,  and 
equally  entitled  with  respect  to  the  description  of  "  nearest 
of  kin"  in  a  will,  to  every  preference  over  the  more  remote 
kindred  of  the  testator,  (g) 

It  remains  to  consider  to  what  kindred   the  description  to  what  kin 
**  next  of  kin**  extends.     Mr,  Justice  Buller,  in  Phillips  v.  tj^^  «^^Sest 
Oarth,  (A)  decided,  that  under  a  bequest  of  a  residue  to  the  o^  ^^>^'*  ^^' 

tends* 

testator's  executors,  ^'  to  be  equally  divided  amongst  his 
next  of  kin,  share  and  share  alike,"  all  his  next  of  kin  were 
entitled  who  could  have  claimed  under  the  statute  in  case  of 
an  intestacy*  But  subsequent  authorities  must  be  considered 
as  having  overruled  this  decision,  (t)  and  it  may  now  be  con- 
sidered as  established,  that  if  the  words  are  ^'  next  of  kin," 
and  there  is  nothing  to  shew  that  the  testator  had  reference 
to  the  statute  of  distributions,  or  to  a  division  as  in  case  of 
intestacy,  the  nearest  of  kin  only  are  entitled.  (J)  Hence, 
a  surviving  brother  of  the  intestate  will  be  entitled,  in  ex- 
clnaion  of  the  children  of  a  deceased  sister,  (k)  A  fortiori, 
the  nearest  of  kin  will  be  alone  entitled  under  a  bequest  to 
"  next  of  kin  in  equal  degree."  (/) 

In  a  recent  case,  (m)  there  was  a  bequest  to  the  testatrix's 
daughter  for  life,  and  after  her  death,  as  she  should  appoint, 
and  in  default  of  app6intment,  to  the  testatrix's  '^  next  of  kin," 
to  be  considered  as  a  vested  interest  from  the  testatrix's 
death,  except  as  to  any  child  afterwards  born  of  her  daugh- 
ter: The  daughter  having  died  without  having  had  any 
duU,  and  without  executing  any  appointment,  it  was  holden. 


(g)  Collingwood  v.  Pace,  1  Vent. 
434.  Brown  v.  Wood,  Alleyn.  36. 
Ante,  p.  252. 

(A)  3  Bro.  C.  C.  64. 

(t)  See  the  observations  of  Lord 
Thnriow  in  3  Bro.  C.C.  69.,  of  Lord 
Eldoo  in  Garrick  v.  Camden,  14 
Ves.  385.,  and  of  Sir  WnUam  Grant 
m  Smith  v.  Campbell,  19  Ves.  404. 
S.  C.  Coop.  Chanc.  Cas.  277.,  and 
of  Sir  T.  Plumer  in  Brandon   v. 


Brandon,  3  Swanst.  324.  S.  C.  2 
Wils.  Chan.  Cas.  23. 

(j)  19  Ves.  404. 

(k)  Brandon  v.  Brandon,  3  Swanst. 
312.     S.  C.  2  Wils.  Chan.  Cas.  14. 

(/)  Wimbles  v.  Pitcher,  12  Ves. 
433.    Anon.  1  Madd.  36. 

(m)  Bird  v.  Wood,  2  Sim.  &  Stu. 
400.  See  also  Miller  v,  Eaton, 
Coop.  272. 
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that  the  persons  who  woald  have  been  next  of  kin  at  the  US' 
tatrix'e  death,  if  her  daughter  had  been  then  dead  whhoat 
children^  were  entitled. 

6.  « Family/'       6.  "  Family."    The  description  '*  family"  in  a  beqaest  of 

personalty,  in  its  ordinary  sense,  comprises  the  same  persons 
as  '^  kindred''  or  relations ;  (n)  and,  consequently,  the  next  of 
kin  will  be  entitled,  according  to  the  rules  which  there  has 
been  already  occasion  to  adduce  with  respect  to  the  two  latter 
descriptions.  But  this  acceptation  of  the  term  **feamij^ 
may  be  narrowed  or  enlarged  by  the  context  of  the  will,  so 
as  in  some  instances  to  mean  children,  (o)  or  in  otihen, 
heir,  (p)  or  it  may  eyen  include  relations  by  marriage,  (j) 

7.  ^  Execu-  7.  **  Executors  and  administrators,"  or  ''  personal  repre- 
minUtoators ''  wntatives."  If  there  be  a  bequest  of  personalty  to  A.,  "  his 
or  **  le^  re-  executors  and  adminbtrators,"  the  law  and  the  testatoi^s  in- 
Sv^''  tention  concur  in  transferring  to  A.  the  absolute  interest  in 

the  legacy ;  (r)  and  if  A.  dies  before  the  testator,  the  l^^y 
will  lapse,  and  cannot  be  claimed  by  his  executors  or  ad- 
ministrators, (s)  And  so  it  is,  if  the  bequest  be  to  A.  and  his 
*'  legal  representatives,"  which,  in  its  ordinary  sense,  is 
synonymous  with  executors  or  administrators,  (t)  But  if  no 
interest  be  given  to  A.,  and  the  bequest  be  to  his  '^  executors 
and  administrators,"  or  '^  to  his  personal  representatives,"  a 
question  may  arise  whether  something  else  is  not  meant  than  a 
gift  to  A.  himself,  and  whether  the  executors  or  administratore 
take  the  property  by  that  description,  as  person^s  desiynat€B, 
beneficially,  or  whether  they  take  it  as  part  of  the  estate  of 
the  testator  or  intestate.     It  will,  however,  be  convenient  to 

(n)  Cruwys  v.Colman,  9  Ves.  323.  1  Roper.  123.  3d  Edit 

(o)  Barnes  v.  Patch,  8  Ves.  604.  (jg)  M<Lerotbo.Bacoii^5  Ve9.159. 

See  also  Lord  Alvanley*s  observa-  (r)  Anderson  v.  Dawson,  15  Ves. 

tion  in  M'Leroth  v.  Bacon,  5  Ves.  537.    1  Rop.  Leg.  120.  3d  edit. 

166.  (0  See  infra,  p.  759. 

(/))  Chapman*s  Case,  Dy.  333.  b.  (/)  Price  v.  Strange,  6  Madd.  159. 

Counden  v.  Gierke,  Hob.  33.  Wright  1 63.    Holloway  v,  Holloway,  5  Ves. 

V.  Atkins,   Coop.  Chan.  Ca.  122.  402. 
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pos^xme  the  consideration  of  this  subject  till  the  general 
doctrine  of  assets  is  discussed,  (u ) 


(C.)  Who  are  entitled  under  the  description  of — 1.  "  Ser- 
vants'*—  2.  "  Government" 

1.  "  Servants."  Where  thetestator>  after  giving  legacies  '* Servants:'' 
to  two  of  his  servants,  if  in  his  service  at  his  death,  be-  servant  en- 
qneatbed  to  his  **  other  servants''  who  should  be  living  with  ^^^  • 
him  at  that  time,  50/.  a-piece,  and  10/.  each  for  mourning ; 
and  by  a  codicil  revoked  the  two  latter  legacies,  and  gave  to 
aU  his  other  servants  in  lieu  thereof,  500/.  each,  and  20/.  each 
for  mouraing ;  Sir  Wm.  Grant  held,  that  a  coachman,  who 
was  provided  for  the  testator  by  a  job-master,  together  with  a 
carriage  and  horses,  in  the  usual  course  of  business,  was  not 
a  servant  within  the  intent  and  meaning  of  the  will,  (v)  In 
another  case(io)  the  testator  bequeathed  a  year's  wages  to 
**  such  of  his  servants  as  should  be  living  with  him  at  his 
death ;"  And  the  Court  declared  that  stewards  of  Courts,  and 
such  other  servants  as  were  not  obliged  to  pass  their  whole 
time  in  their  master's  service,  were  not  servants  within  the 
meaning  of  the  bequest,  (x) 

Grenerally  speaking,  a  servant  must  continue  in  the  service  what  is  a 
rf  the  testator  till  the  time  of  his  death,  to  come  within  the  j^n  ule^j^rice 
description  of  "  servants."    But  in  Herbert  v.   Reid,  (y)  sp  as  to  en- 
irhere  a  servant  quitted  the  testator's  house  a  few  days  before 
the  death  of  the  testator,  she  was  allowed  to  shew,  by  proof 
of  his  declarations,  that  she  was  still  considered  by  him  to  be 
in  hiitf  service. 

3.  "  Government."    A  legacy  to  government  for  the  bene-  2.  ''Govern- 


ment.' 


(tt)  See  injra.  same  time,  that  it  would  not  narrow 

(o)  Chilcot  o.  Bromley,  12  Ves.  the  bequest  to  such  servants  only 

114.  who  lived  at  the  testator's  house,  or 

(w)  Townshend  v.  Windham,  2  had  diet  from  him. 

Vem.  546.  (y)  16  Ves.  481. 

(x)  The  Court  remarked  at  the 
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fit  of  the  public,  is  to  be  disposed  of  under  the  king's  appoint- 
ment by  sign  manual :  The  crown  is  to  direct  its  applicatioii 
to  a  proper  use :  Accordingly,  in  Newland  y.  Ati.  Gen.  {%) 
Abraham  Newland  bequeathed  stock  **  to  his  majesty's 
goverment  in  exoneration  of  the  national  debt ;"  and  Lord 
Eldon  directed  the  fund  to  be  transferred  to  such  person  as 
the  king  should  appoint  under  sign  manual. 


(D)  Of  Mistakes  in  the  Names  or  Descriptions  of  Legatees* 


The  general  rule  upon  this  subject  is,  that  where  the 
or  description  of  a  legatee  is  erroneous,  and  there  is  no  rea- 
sonable doubt  as  to  the  person  who  was  intended  to  be  named 
or  described,  the  mistake  will  not  disappoint  the  bequest. 
The  error  may  be  rectified,  and  the  true  intention  of  the  tes- 
tator ascertained,  in  two  ways :  1.  By  the  context  of  the  will ; 
2*  In  certain  cases,  by  parol  evidence* 

Mistake  recti-       1.  The  mistake  may  be  rectified  by  the  context     Thus 

fied  by  the  ^ 

context :  ^  error  in  the  name  of  the  legatee  may  be  obyiated  by  the 

accuracy  of  his  description :  as  where  a  legacy  is  g^ven  to 
*^  my  namesake  Thomas,  the  second  son  of  my  brother,"  and 
the  testator's  brother  has  no  son  named  Thomas,  but  his  se* 
cond  son  is  named  William,  there  is  sufficient  certainty  in 
the  description  to  entitle  the  second  son.  (a)  So  an  error 
in  the  description  may  be  obviated  by  the  certainty  of  the 
name :  as  where  a  legacy  was  given  to  '^  Charles  Millar 
Standen  and  Caroline  Eliz.  Standen,  legitimate  son  and 
daughter  of  Charles  Standen,  now  residing  with  a  company 
of  players,"  and  it  appeared  that  they  were  illegitimate  chil- 
dren, their  claim  was,  nevertheless,  supported,  (b)  So  where 
the  testator,  being  resident  in  India,   bequeathed   his  resi- 

{z)  3  Meriv.  684.    1  Rop.  Leg.  v.  Coney,  6  Ves.  42. 

129.  3d  edit.  (6)  Standen  v.  Standen,    2  Vei. 

(a)  Stockdale  V.  Bushby,  19  Ves.  Jun.  589.    S.C.  6  Bro.  P.C.  193. 

381.    S.C.  Coop.  229.     See  also  Toml.  edit. 
Dowset  v.  Sweet,  Ambl.  174.  Smith 
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doarj  property  to  his  **  nearest  relations  in  my  native  country 
Ireland,"  sisters  living  in  America  were  held  entitled,  (c) 

Again,  a  mistaken  omission  of  the  name  of  the  legatee 
may  be  supplied  by  the  ^context :  as  when  the  testator  gives 
Us  residuary  estate  to  be  divided  among  his  seven  children, 
and  in  enumerating  them,  mentions  six  names  only :  (d)  or 
where  he  makes  a  bequest  to  his  six  grandchildren  by  their 
christian  names,  and  mentions  one  twice  over,  omitting  ano- 
th^  altogether.  («) 

2.  The  mistake  may,  in  certain  cases,  be  rectified  by  parol  Mistake 

evidence.     It  is  obvious  that  the  nature  of  this  Treatise  will  !^^r!i_'^ 

parol  evi- 

not  allow  of  a  full  consideration  of  this  wide  and  difficult  aence. 
subject:     It  may  be,  perhaps,   sufficient  in  this  place  to 
mention    the    general   principles    established    with    respect 
to  it 

Where  an  ambiguity  not  apparent  on  the  face  of  a  written 

instrument  is  raised  by  the  introduction  of  parol  evidence, 

then  from  the  necessity  of  the  case,  the  same  description  of 

evidence  is  admitted  to  explain  the  ambiguity ;  for  example, 

if  one  devises  to  his  son  John  Thomas,  and  he  has  two  sons 

of  the  name  of  John  Thomas,  evidence  may  be  admitted  to 

Aow  which  of  them  the  testator  intended,  (f)     So  where 

land  is  devised  to  a  person  designated  by  his  christian  and 

lumame  only,  and  no  person  of  that  name  claims  under  the 

devise,  parol  evidence  is  admissible  to  show  that  the  name  was 

mistaken  by  the  person  who  took  the  instructions  for  the  will,  (g) 

And  where  a  devise  was  to  S.  H.  second  son  of  T.  H.,  but  in 

fact  he  was  the  third  son,  evidence  of  the  state  of  the  testator's 

family  and  of  other  circumstances,  was  admitted  to  show 

whether  he  had  mistaken  the  name  or  not.  (h)    And  it  may, 

(c)  Smitht;.Campbell,19Ves.400.  (g)  Beaumont  v.  Fell,  2  P.  Wms. 

{d)  Humphreys  v,  HiunphreySy  2  141.  and  see  Careless  v.  Careless,  1 

Cox.  186.  Meriv.  384. 

(«)  Garth  V.  Meyrict,  1  Bro.  C.  C.  (A)  Doe  v.  Huthwaite,  3  B.  &  A. 

30.  632.   See  Parsons  v.  Parsons,  1  Ves. 

(/)  By  Gibbs,  C.  J.  in  Doe  v.  jun.  266.  as  to  eridence  of  a  nick- 

Chichestcr,  4  Dow.  93.  name. 
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perhaps,  be  safely  stated  as  a  general  proposition,  that  a 
Court  may  inquire  into  every  material  fact  relating  to  the 
person  who  claims  to  be  interested  under  the  will,  and  to  the 
eircumstances  of  the  testator,  and  of  his  family  and  affidrs, 
for  the  purpose  of  enabling  the  Court  to  identify  the  person 
intended  by  the  testator,  (t) 

Where  the  ambiguity  is  not  latent,  and  raised  by  extrinsic 
eridence,  but  patent  or  apparent  on  the  face  of  the  instru- 
ment, parol  evidence  is  not  admissible  to  explain  such  ambi- 
guity. Thus,  where  a  blank  is  left  for  the  devisee's  name  in 
a  wfll,  panrf  evidence  cannot  be  admitted  to  show  whose  name 
was  intended  to  be  inserted.  (J)  But  where  a  blank  was  left 
for  the  christian  name  only,  parol  evidence  was  admitted  to 
prove  the  individual  intended,  (k)  So  in  case  of  a  devise  **  to 
SFrs.  C."  the  Chancellor  referred  it  to  the  Master  to  recrive 
evidence,  to  show  the  person  intended.  (/) 

Legacy  to  one       In  conclusion,  it  may  be  expedient  to  advert  to  the  subject 
i^^"^  of  legacies  giren  to  persons  in  characters  falsely  a«,nn«d  b, 

them. 

In  some  cases,  such  legacies  will  fall  within  the  rule  above 
stated,  that  where  there  is  no  doubt  as  to  the  person  intended, 
the  mis-description  shall  not  frustrate  the  bequest.  Thus  a 
woman  may  take  a  legacy  by  the  name  of  the  wife  of  such  a 
one,  although  she  be  not  a  lawful  wife,  if  she  be  reputed  or 
known  by  that  name,  (m)  But  it  is  otherwise  where  a  be- 
quest is  made  to  a  person  in  a  certain  character,  which  may 
reasonably  be  presumed  to  be  the  motive  of  the  testator's 
bounty,  and  that  character  is  subsequently  ascertained  to 
have  been  falsely  assumed  by  the  legatee,  by  a  fraud  prac- 
tised on  the  testator,  (n)    Thus  if  a  woman  bequeaths  a  le- 

(t)  This  fubject  is  diiciiised  with  239.    See  Doe  v.  WesUake,  4  B.  & 

much  learning  and  ability  by  Mr.  A.  57. 

Wigram  in  a  recent  publication  of         (/c)  Price  v.  Page,  4  Ves.  680. 
^  Observations  on  the  case  of  Gob-         (/)  Abbot  v.  Massie,  3  Ves.  148. 
let ».  Beechey."  (w)  1  Powell  Dev.  267.     Edit. 

ij)  Baylis  v.  Att.  Gen.  t  At|(.  by  Jarraan. 

(n)  76w/.  note  (1). 
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g8cy  to  her  safq^osed  husband^  who  k  in  foot  the  hoBband  of 
another  woman,  he  shall  take  nothing  by  the  bequest,  (o) 


Sbgtion  hi. 


Of  Specific  Legacies. 


Of  l^^ies  there  are  two  kinds:  a  general  legacy  and  a 

specific  legacy.    A  legacy  is  general  when  it  is  so  g^ven  as 

not  to  amount  to  a  bequest  of  a  particular  thing  or  money  of 

the  testator,  distinguished  from  all  others  of  the  same  kind : 

A  logacj  is  specific  when  it  is  a  bequest  of  a  specified  part  of 

the  testator's  personal  estate  which  is  so  distinguished.   Thus 

for  example,  **  I  give  a  diamond  ring/'  is  a  general  legacy, 

which  may  be  fulfilled  by  the  delivery  of  any  ring  of  that 

kind :  {p)  while  "  I  give  the  diamond  ring  presented  to  me  by 

A."  is  a  specific  legacy,  which  can  only  be  satisfied  by  the 

ddivery  of  the  identical  subject.  ( g)    Again,  if  the  testator, 

having  many  brooches  or  horses,  bequeath  ^^  a  brooch"  or  **  a 

horse"  to  B. :  in  these  cases,  the  legacy  is  general,  (r)     But 

a  bequest  of  ^*  such  part  of  my  stock  of  horses  which  A.  shall 

select,  to  be  fairly  appraised,  to  the  value  of  800/."  {$)  or  of 

"  all  the  horses  which  I  may  have  in  my  stable  at  the  time  of 

my  death,"  (Jt)  is  specific. 


(o)  KenseQ  v,  Abbott,  4  Ves. 
803.  See  also  £z  parte  Wallop, 
4  Bio.  C.  C.  90.  mentioned  by  Lord 
Ahanlejr  in  Kennel!  v.  Abbott  That 
kainsd  judge,  in  the  latter  case,  ob- 
•enred  that  he  would  not  have  it  un- 
dentood,  that  if  a  testator,  in  conse- 
q^oence  of  the  supposed  affectionate 
eoadoa  of  his  wiUR^  gives  her,  being 
deoeiTed  by  heir,  a  legacy  as  his  ctofe 
wiIbs,  evidence  of  violation  of  her 
■laniage  vow  conld  be  given  for  the 
purpose  of  defeating  the  bequest; 
since  thai  would  open  too  wide  a 
field :  4  Ves.  809. 


(^)  1  Rop.Leg.l70.3dedit 
{q)  Fonbl.  Treat  Eq.  B.  4.  Pt  1. 
Ch.  11.  §.  5.  note  (o).  Toller.  301. 
Lord  Hardwicke,  in  Purse  v,  Snap- 
lin,  1  Atk.  416,  417.  considers  both 
the  above  kinds  of  gifts  as  specific 
legacies,  and  that  the  latter  may  be 
more  properly  called  an  individual 


(r)  1  Rop.  Leg.  170.  3d  edit 
(«)  Richatds  v.  Ridiaids,  9  Price, 

226. 
(0  Fontaine  v.  Tyler,  9  Price,'98. 

by  Richards,  C.  B. 
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The  distinction  between  these  two  sorts  of  legacies  is  of 
the  greatest  importance :  for,  as  it  will  hereafter  more  fully 
appear,  if  there  be  a  deficiency  of  assets,  a  specific  legacy 
will  not  be  liable  to  abate  with  the  general  legacies ;  while,  on 
the  other  hand,  if  the  specific  legacy  fail  by  the  ademption  or 
inadequacy  of  its  subject,  the  legatee  will  not  be  entitled  to 
any  recompense  or  satisfaction  out  of  the  general  personal 
estate.  So  that  though  specific  legacies  have  in  some  re- 
spect the  advantage  of  those  that  are  general,  yet  in  other 
respects  they  are  [distinguished  from  them  to  their  disad- 
vantage, (tft) 

Again,  if  there  be  a  specific  bequest  of  a  thing  described 
as  already  in  existence,  and  no  such  thing  ever  did  exist 
among  the  testator's  effects,  the  legacy  fails :  thus,  although 
a  gift  of  **  my  g^ey  horse"  will  pass  a  black  horse,  which  is 
not  strictly  grey,  if  it  be  found  to  have  been  the  testator^s 
intention  that  it  should  pass  by  that  description  ;  yet  if  the 
testator  had  no  horse,  the  executor  is  not  to  buy  a  grey 
one :  (t;)  on  the  other  hand,  if  the  bequest  is  of  *^  a  horse," 
and  no  horse  be  found  in  the  testator's  possession  at  the  time 
of  his  death,  the  executor  is  bound,  provided  the  state  of  the 
assets  will  allow  him,  to  procure  a  horse  for  the  legatee.  {\o) 
Beauestsin  A  legacy  of  quantity  is  ordinarily  a  general  legacy:  but 

of  specific        there  are  legacies  of  quantity  in  the  nature  of  specific  lega- 
legacies.  ^jgg .  ^g^  Qf  g^  much  money,  with  reference  to  a  particular 

fund  for  payment.  This  kind  of  legacy  is  called  by  the 
civilians  a  demonstrative  legacy ;  and  it  is  so  far  general, 
and  differs  so  much  in  effect  from  one  properly  specific,  that  if 
the  fund  be  called  in  or  fail,  the  legatee  will  not  be  deprived 
of  his  legacy,  but  be  permitted  to  receive  it  out  of  the  ge- 
neral assets :  {x)  yet  the  legacy  is  so  far  specific,  that  it  will 

(tt)  Ashton  v.  Ashton,  3  P.  Wms.  Ves.  555.     Gillaume  v,  Adderley, 

385.  by  Lord  Talbot,  C.  15  Ves.  384.    Smith  t;.  Fitzgerald, 

(v)  Evans  v.  Tripp,  6  Madd.  92.  3  Ves.  &  Beam.  5.    Mann  v,  Cope- 

{yo)  See     Bronsdon    ».  Winter,  land,    2  Madd.   223.       Fowler  v. 

Ambl.5r.  Willoughby,    2  Sim.  &   Stu.   358. 

(jt)  Touch.  433.    Ellis  r.  Walker,  Willox  v.  Rhodes,  2  Russ.  Chanc. 

Ambl.  310.     Chaworth  v.  Beech,  4  Cas.  455. 
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not  be  liable  to  abate  with  genercU  legacies  upon  a  deficiency 
of  assets,  (y) 

The  Courts  in  general  are  averse  from  construing  legacies 
to  be  specific:  and  the  intention  of  the  testator  that  they 
should  be  so,  must  be  clear,  (z)  Haying  thus  premised,  it 
may  be  advisable  to  consider  some  instances  in  which  legacies 
have  been  held  to  be  specific,  with  reference  to  — ^1.  Money, 
securities  for  money,  debts,  &c. :  2.  Bequests  connected  with 
the  realty :  3  Bequests  of  general  personal  estate. 

1st.  Legacies  of  money,  securities  for  money,  debts,  &c.  ^:  ^^^gacies 

••    «  .  of  money,  »©- 

Under  some  circumstances,  even  pecuniary  legacies  are  held  curitles  tor 
to  be  specific :  as  of  a  certain  sum  of  money  in  a  certain  bag  ^o^®7>debt8y 
or  chest,  (a)  or  in  the  hands  of  A. :  (b)  or  of  200/.,  the  balance 
due  to  the  testator  from  his  partner  on  the  last  settlement 
between  them,  if  the  testator  did  not  draw  such  money  out 
of  the  trade  before  he  died,  (c)  But  a  legacy  of  ^'  400/.  to 
be  paid  to  A.  in  cash,"  is  a  general  legacy,  (d)  So  a  legacy 
of  money,  to  procure  a  specified  object  for  the  legatee ;  as  of 
a  sum  to  buy  a  ring,  (e)  or  to  purchase  lands,  (f)  or  govern- 
ment securities  (g)  for  the  legatee,  is  a  general  legacy.     So  a 


money: 


(y)  Coleman  v,  Coleman,  2  Ves. 
Jim.  640.  by  Lord  Loughborough. 
Roberts  v,  Pocock,  4  Ves.  160. 
Baymond  v,  Broadbelt,  5  Ves.  206. 
Lambert  v,  Lambert,  11  Ves.  607. 
Acton  17.  Acton,  1  Meriv.178.  1  Rop. 
Leg.  169.  This  anomalous  kind  of 
specific  l^acy  was  considered  a  re- 
finement by  Lord  Thurlow  in  Ash- 
bomer  v.  M^uire,  2  Bro.  C.  C.  108 : 
bat  the  distinction  has  been  esta- 
blished by  subsequent  authorities,  in 
accordance  with  a  similar  doctrine 
of  the  dvil  law.  See  Rop.  Leg. 
169.  3d  edit 

(i)  £Uis  V.  Walker,  Ambl.  310. 
Kirbyv.Potter,  4Ves.  748.  Innesv. 


Johnston,  4  Ves.  568.  Webster  v. 
Hale,  8  Ves.  410. 

(a)  Lawson  v.  Stitch,  1  Atk.  508. 

{b)  Hinton  v.  Pinke,  1  P.  Wms. 
540.  by  Lord  Chancellor  Parker : 
Crockat  v.  Crockat,  2  P.  Wms. 
164.  Pulsford  v.  Hunter,  3  Bro. 
C.C.  416. 

(c)  Ellis  V.  Walker,  AmbL  310. 

(d)  Richards  V.  Richards,  9  Price. 
226. 

(e)  Apreece  v.  Apreece,  1  Ves.  & 
Beam.  364. 

(/)  Hinton  v.  Pinke,  1  P.  Wms. 
539. 

(g)  Lawson  v.  Stitch,  1  Atk.  507. 
Gibbons  v.  Hills,  1  Dick.  324. 
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bequest  of  an  annuity  out  of,  or  charged  on  the  personal 
estate,  is  a  general  legacy.  (A) 

A  money  legacy  will  not  be  rendered  specific,  by  its  pay- 
ment being  postponed  until  a  particular  inyestment  of  a  fond 
takes  place:  as  where  the  bequest  is  to  A.  and  B,  of  1000/.6aGh^ 
''which  legacies  I  direct  to  be  jpouf  so  soon  as  my  property  in 
India  shall  be  realised  in  England  :'*  (»)  in  which  case  the 
legatees  are  entitled  to  satis&ction,  although  all  the  property 
in  India  belonging  to  the  testator  should  have  bean  ixMJpiar 
mitted  to  Eiigland  in  his  lifetime.  So  where  sums  of  money 
^re  bequeathed  by  a  testa tor»  .who  has  property  in  England 
9mi  India,  to  persons  resident  in  each  pb^^e,  with  a  dirciplion 
that. they  shall  be  paid^oi^t  of  the  assets  in  the  respective 
cciuntries,  such  a  direction  will  not  constitute  tiie  legii^i^ 
specific,  0') 
^ock :  '  Stod^,  or  government  securities,  may  be  specifically  fa&* 

que^tbed,  where,  to  usie  the  expression  often  applied^  theie 
isA  clear  reference  to  the  **  corpwT  of  the  fund,  (it)  Thus, 
the  word  "  my*'  preceding  the  word  stock  or  annuities,  Jias 
been  several  times  adjudged  sufficient  to  rcmder-the  legacy 
specific :  as  where  the  bequest  is  of  **  my  capital  stoqk  of 
1000/.  in  the  India  Company's  stock :"  (/)  or  a  legacy  is 
given  "  of  my  stock,"  or  in  "  my  stock,"  or  **  part  of  my 
stock."  (m)  So.  where  the  testator,  being  possessed  of  5000/. 
stock,  bequeathed  ^^  all  the  stock  tohich  I  have  in.  the  3  per 
cents,  being  about  5000/.,"  Lord  Thurlow  held  the  legacy 
specific,  (n) 

But  the  mere  possession  by  the  testator,  at  the  date  of  his 

(A)AItDD  v..Medlicot,    cited  in  529,530. 

Lewin  v.  Lewin,  2 .  Ves.  sen.  417.  :  {t)  Ashbumer  v*  M^uire,  2.  Bro. 

Hume  V.  Edwards,  3  Atk.  693.  C.  C.  108.    Bartoa  t^.  Cooke,  6  Yes. 

(t)  Sadler  v.  Tomer,  8  Ves.  617.  461.    NorrU  v^  Harrison,  2  .Madd. 

Raymond  v,  Brodbelt,  5  Ves.  109.  279,  280. 

(J)  Kirkpatrick   v.  Kirkpatrick,  (w).  Kirby  v.  Ppt^er,  4  Ves.  750. 

cited  in  Roberts  v.  Pocock,  4  Ves.  751.  by  Lord  Alvanley. 

X58.  (n)  Humphreys  v.  Humphreys,  2 

ik)  See  Sibley  v.  Perry,  7  Ves.  Cox,  184. 
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willy  of  «tock,  8cc.  of  equal  oriarger  amount  than  the  legacy, 
will  nbt  make  the  bequest  specific/ wh^re  it  is  given  generaUy 
of  atbelui  or  annuities^  (d)  or  bf  stocks  of  annuities  in  parti- 
cular funds,  (p)  iirithout  further  explanation :  for  the  testator 
night  mettn  only  to  direct' Uis  executor  to  purchase  with  his 
geo/tml  edtate  so  much  Miock,  8ic.  in  the  fund  described :  and 
therdfora  tilat  clear  intention,  "v^hich  (as  it  has  before  'been 
dhfliir¥ed(9))  is  requisite  for  making  a  legacy  specific,  does 
not  here  ekist.  (r)  If,  indeed^  it  clearly  appears  from  the  con- 
tatt,*  tilat  the  testator  meant  to'  beqileath  the  identical  stock, 
&c.  he  was  possessed  of  at  the  date  of  the  will,  such  manifest 
iatumion  will  render  the  legacy  specific,  although  the  testator 
has  not  (BStptUdif  d^eolared  such  intention,  nor  expressly  re- 
tiftrtA  to  the  stock:  Thus,  if  a  person  baring  1000/.  3  per 
dOkU  oohboIs,  bequeath  lOOOf.  3  per  cent,  consols,  to  trustees, 
Intillat  to  uU  for  the  benefit  of  the 'legatee,  the  bequest 
will  bd  specific ;  tiie  intention  being  manifest,  not  conjectural, 
diat,  firom  the  direction  to  $ett  the  S' per  cent,  consols,  the 
tMrtator  referred'  to  the  stock  he  then  had.  (#)  » 

Again;  when  a  legacy  is  given  out  of  a  particular  stock,  of 
whil^h  the  testator  was  possessed  at  the  date  of  the  will, 
without  any  thing  expressive  of  the  testator's  intention,  as 
where  the  bequest  is  of  **  1000/.  out  of  my  reduced  bank 
amitdties  3  per  cents. ;''  the  legacy  will  not  be  specific,  (f ) 
hot  in  the  nature  of  a  specific  legacy  above  described,  (u) 

(o)  Partridge  v.  Partridge,   Cas.         (r)  See  further  illustrations  of  the 

temp.  Talb.  226.     Simmons  v.  Val-  same    principle    applied  to    India 

bnce^  4  Bro.  C.  C.  345.  Webster  v.  Bonds,  in  Sleech  v,  Thorington,  2 

Hale,  8  Ves.  410.  Wilson  v.  Brown-  Ves.  sen.  662,  563.    Gillaume  v, 

smith,  9  Ves.  180.     But  see    Staf-  Adderley,  15  Ves.  385.  389. 
ford  V.  Horton,  1  Bro.  C.  C.  482.  («)  Ashton  v.  Ashton,  Cas.  temp. 

{p)  Purse  t;.  Snaplin,  1  Atk.  415.  Talb.  152.     S.  C.  3  P.  Wms.  384. 

Bronadon   v.  Winter,    Ambl.   57.  Simmons  v.  Vallance,  4  Bro.  C.  C. 

Bidiop  of  PeCeiborough  v.  Mortlock,  348.  1  Rop.  Leg.  181.  3d  edit.  For 

iBio.  C.CJ565.    Webster  V.  Hale,  a   further   instance   see   Sleech  v. 

8  Ves.  410.    Sibley  «.  Perry,  7  Ves.  Thorington,  2  Ves.  sen.  561.  564. 
523,  529,  530.    But  see  Avelyn  r.         (0  Kirby  v.  Potter,  4  Ves.  748. 

Ward,  1  Ves.  sen.  424.    Jefi^s  v.  Deane  v.  Test,  9  Ves.  146. 152. 
Jefieys,  3  Atk.  120.  (u)  Ante,  p.740. 1  Rop.  Leg.  192. 

{q)  Ante^  p.  741.  3d  edit. 
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debts  and  se- 
curities: 


Where,  indeed,  a  clear  intention  appearfti  upam  oiker  parts 
of  the  will,  that  the  testator  intended  to  bequeath  ao  much  of 
the  identical  stock  or  annuities  which  he  had,  the  legacy  will 
be  considered  specific,  (v) 

So  where  a  sum  certain  is  given,  and  the  stock,  &c.  in 
which  it  is  invested  at  the  time  of  making  the  bequest  is  de- 
scribed in  the  will,  that  circumstance  alone  will.iiot  make  the 
legacy  specific :  As,  where  the  bequest  is  ''  to  B.  the  sum  of 
12,000/.  of  my  funded  property,  to  be  transferred  ia  the 
name,  or,  as  it  shall  appear  most  beneficial  for  his  interee^  by 
my  executor."  (w) 

It  was  decided  by  Sir  Thomas  Plumer,  (x)  that  a  bequest 
of  "  all  other  stock  or  funds,  which  I  may  be  possessed  of,  cnr 
entitled  to,  at  the  time  of  my  death,"  after  a  prior  speciflo 
legacy,  was  general ;  on  the  ground  that  a  will  made  now 
cannot  contain  a  specific  bequest  of  what  may  be  bought 
hereafter :  and  he  observed  that  the  ordinary  criterion  ..of  a 
specific  bequest  is,  that  it  is  liable  to  ademption.  But  in  a 
latjier  case  it  was  determined,  that  there  may  be  a  specific 
bequest  out  of  stock,  of  which  a  testator  is  not  possessed,  at 
the  making  of  his  will,  but  of  which  he  may  be  possessed  ai 
his  death,  (y) 

A  debt  due  to  the  testator  may  be  specifically  bequeathed : 
as  where  there  is  a  bequest  of  *'  the  money  now  owing  to  me 
from  A.,"  (z)  or  *'  the  money  due  to  me  on  the  bond  of  A.," 
or    "  »iy  mortgage  (a)   or   "my   East   India  bonds,"  (6)  or 


(v)  Drinkwater  v.  Falconer,  2  Ves. 
sen.  623.  Morley  v.  Bird,  3  Ves. 
628.  631. 

(w)  Lambert  v.  Lambert,  1 1  Ves. 
607.  See  also  for  another  instance, 
Raymond  v.  Broadbelt,  5  Ves.  199. 
and  Gillaume  v.  Adderley,  15  Ves. 
386.:  and  see  further,  Danvers  v. 
Manning,  2  Bro.  C.  C.  18.  S.  C.  1 
Cox*  203.  Roberts  v.  Pocock,  4  Ves. 
159.  Le  Grice  v.  Finch,  3  Meriv.  50. 

{x)  Parrott  v.  Worsfold,  1  Jac.  & 


Walk.  601. 

(y)  Fontaine  v,  Tyler,  9  Price, 
94. 

(z)  Ellis  V.  Walker,  Ambl.  309. 

(a)  But  where  a  sum  of  money  is 
given,  and  the  mortgage  is  merely 
mentioned  as  descriptive  of  the  then 
situation  of  the  money,  the  legacy 
is  general :  Le  Grice  v.  Finch,  3 
^  Meriv.  50. 

(6)  Sleech  v.  Thorington,  2  Ves. 
sen.  562,  563. 
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**  my  note  owing  from  A. :"  (c)  Or  where  the  testator,  rc- 
eitmg  thai  he  is  possessed  of  about  7000/.  navy  bills,  gives 
the  same  to  his  executor,  to  receive  the  interest,  and  lay  out 
the  same  in  the  funds,  to  such  uses  as  his  daughter  shsdl  ap- 
point. (J)  So  where  the  testator  bequeathed  to  his  sister 
**  the  interest  arising  from  her  husband's  bond  to  me,  for 
principal  8500/.  sterling,"  for  life,  to  her  separate  use, 
"  amounting  to  1751.  sterling  per  annum,"  and  on  the  de- 
cease of  his  sister,  the  principal  of  the  said  bond  to  his  four 
dan^ter8>  to  be  equally  divided  amongst  them;  Lord  Thur- 
low  decided,  that  the  bond  was  specifically  given,  (e) 

Again,  where  the  bequest  was  *'  to  my  granddaughter  the 
sum  ofiOL^  being  part  of  a  debt  due  to  me  for  rent  from  A., 
she  allowing  what  charges  shall  be  expended  in  getting  the 
same :  Item,  I  bequeath  to  my  grandsons,  C.  and  D.,  the 
rest  and  residue  of  what  is  due  to  me  from  the  said  A.,  which 
is  about  40/.  more,  in  equal  shares,  and  they  allowing  charges 
as  aforesaid :"  these  were  held  specific  legacies.  (/) 

But  where  a  legacy  is  bequeathed  out  of  a  debt,  it  will 
not,  generally  speaking,  be  a  regular  specific  legacy,  but  a 
bequest,  m  the  nature  of  a  specific  legacy^  according  to  the 
distinctions  already  stated,  with  regard  to  legacies  out  of  a 
particnlar  stock.  (  g)  Such  legacies,  therefore,  are,  in  one 
sense  only,  specific,  viz.  that  against  all  other  general  lega- 
tees they  have  a  precedency  of  payment  out  of  the  debt  or 
security :  but  in  another  sense  they  are  general,  since,  if  the 
debt  be  not  in  existence  at  the  testator's  death,  or  if  it  be 


(c)  Drinkwater  w.  Falconer,  2  Ves. 
sen.  623.  So  where  the  legacy  is  of 
"  all  sach  sums  of  money  as  my 
CMcaton  may,  after  my  death,  re- 
ceive OQ  the  interest  note  given  to 
me  by  Messrs.  C;,  bankrupts,  &c.,'' 
it  is  specific :  Fryer  v.  Morris,  9 
Ves.  360. 

{d)  Pitt  V.  Camelford,  3  Bro.  C.  C. 
160. 

(e)  Ashburner  v.  M'Guire,  2  Bro. 


G.C.  108.  1  Rop.  Leg.  200.  3d  edit. 
This  case  has  been  followed  by  Cha- 
worth  V.  Beech,  4  Ves.  555.  Innes  v. 
Johnson,  4  Ves.  568.  Stanley  v. 
Potter,  2  Cox,  180.  But  see  Cole- 
man V.  Coleman,  2  Ves.  jun.  639. 

(/)  Ford  V,  Fleming,  1  Eq.  Cas. 
Abr.  302.  pi.  3.  S.  C.  2  P.  Wms, 
469.    1  Rop.  Leg.  204.  3d  edit. 

(g)  AntCy  p.  740. 
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2.  Bequests 
connected 
with  the  Re- 
alty. 


insuflBcient  to  pay  the  legacies^  the  legatees  inil  be  entided 
to  satisfaction  out  of  the  general  estate  of  the  testator.  (Jk) 
His  general  rule  is  obviously,  as  in  the  case  of  af  l^facy  Mt 
of  stocky  subject  to  be  controlled  by  the  manifest  intention^ 
the  testator,  to  bequeath  so  much  of  the  Mimf»oo2  debt.(i) 


^•» 


2,  Bequests  connected  with  the  realty.  Bydvy  devise  af 
land  is  specific :  (J)  and  so  a  bequest  of  a  lease  for  yettrs  of  b 
farm,  {h)  or  of  tithes,  (0  is  a  specific  l^dcy.  *  ^ 

So  a  bequest  of  a  rent  out  of  a  term  of  years  ik  ijpeekfe  \ 
as  where  the  testator  bequeathed  40{.  a)  year  to  A;  for  life^ 
out  of  his  chattel  estate  at  Kenn,  and  102.  a  year  to  B.  for 
life,  out  of  the  same  estate,  which  he  gttve  to  d ;  tfaekte  Wb 
veral  bequests  were  held  specific,  {m)  But  if  it  be  apparent 
that  the  testator's  meaning  is  to  give  the  legatee  an  ahnrniy 
at  all  events,  the  legacy  will  be  a  general  one,  titough  it  is 
directed  to  be  paid  out  of  an  estate  or  the  rents  of  it :  oon^ 
sequently,  though  the  innd  out  of  which  the  legacy  is  directed 
to  be  paid,  should  fail,  the  legatee  will  be  entitled  to  ha^re  his 
legacy  made  good  out  of  the  general  personal  estate,  (n) 

So  if,  instead  of  an  annuity,  a  gross  sum  be  given  out  qfi 
term  or  estate,  it  would  seem  that  such  bequest  would  operate 
as  a  charge  only  on  the  property,  and  be  considered  at  a 
demonstrative  legacy,  i.  e.  the  gift  of  so  much  money,  ip- 
tended  for  the  legatee  at  all  events,  with  a  ftind  (the  estate) 
particularly  referred  to  for  its  payment:  so  that  if  the  estate 
be  not  the  testator's  property  at  his  death,  the  legacy  will 
not  fail,  but  be  payable  out  of  his  general  assets,  (o)     This 


(A)  1  Rop.  Leg.  210.  3d  edit. 
For  examples,  see  Roberts  v,  Po- 
cock,  4  Ves.  150.  Smith  v,  Fitz- 
gerald, 3  Ves.  &  Beam.  5,  Acton  v. 
Acton,  1  Meriv.  178. 

(t)  Badrick  v.  Stevens,  3  Bro.  C. 
C.  431. 

(J)  Forrester  v.  Leigh,  Ambl.  173. 

(k)  Long  t7.  Short,  1  P.  Wms.  403. 

(J)  Rudstone  v,  Anderson,  2  Ves. 
sen.  418.    Hone  v.  Medcraft,  1  Bro. 


C.  C.  263. 

(to)  Long  V,  Short,  1  P.  Wms. 
403.  and  see  the  extract  from  Reg. 
Lib.  in  Cox's  note. 

(n)  Mann  v,  Copeland,  2  Madd. 
223. 

(o)  1  Rop.  Leg.  174. 3d  edit  Sa- 
vile  v.  Blacket,  1  P.  Wms.  778. 
Fowler  v.  Willoaghby,  2  Sim.  &  Sta. 
354. 


Chi  i«/«^ni.]  M      OfSpec^  LdgMcies.  747 

il^)fttitlb0r '  iilltaiMe.  of  m  bequest  in.  the  nature  of  a  specific 

%  Aoeo^rctingly.  in  the  recent  case  of  WiUax  t.  MkodeSi  (p) 
a  testator  ga^ea  nnmber  of  legacies,  adding,  "  I  guarantee 
my  estateiat  C-  for  the  payment  of  the  above  legacies :"  and 
in  the  subsequent  part  of  his  will,  he  gave  many  other  lega- 
cies c  II  was  holden,  that  the  first  class  of  legacies  were  not 
MpeoiSc,  andi  failing  the  estate  at  C,  were  to  be  borne  by 
the  general  personal  estate. 

9«t  }f  the  testator  direct  his  freehold  or  leasehold  estates 
tOibe  '^olct  sad  dispose  of  the  proceeds  in  such  a  form  as  to 
firiMV  tt  iniralioit  to  bequeath  them  specifically,  the  legacy 
HillMlTOpQrly  specific,  (j) 


t  I  -  «  1        •  ■  ■  •  M  ■ 


r*9L.90t«ie0tB  of  general  perscrital  estate.    The  beqtiest  of  3,  Bequests 
sU  m  mmtB,  persmal  estate  generally  is  noft  specific :  tbei  T^ty  ^^  general 
tlBfm^  of  $wAk  a  disposition  demonstrate  its  generttlity.  (r)  uite. 
Vim.  qaastiody  whether  such  a  bequest  is  specific  or  getietiH, 
nqr  beoome  important,  when  the  personal  estate  cfompris^ 
pniptiifiy  widch  is  wearing  out  rapidly,  sUid  il  is  given  16  one 
for  life,  remainder  to  another  ;(s)  or  where  it  is  contended 
that  the  bequest  is  specific,  so  as  to  exonerate  the  personal 
estate  from  debts  and  legacies,  and  charge  the  realty  there- 
tvitk*    The  circumstance  of  the  bequest  of  the  general  per- 
soaal  estirte,  being  in  the  same  sentence  with  thalt  of  ih^  tea}, 
^deviae  of  which  is  naturally  specific,  will  not  be  sufficient 
to  make  it  a  specific  legacy.  (0 

•Bat  if  li  man,  having  persomil  property  at  A.  and"  else- 
uliere,  bequeath  all  his  personal  estate  a^  il.  to  a  parti- 
cular person,  the  legacy  is  specific ;  and  if  there  is  a  defi- 
ciency of  assets  to  pay  other  legacies,  such  a  legatee  shall 
^t  be  obliged  to  abate  with  the  other  legatees,  (ti)  So 
where  the  testator  bequeaths  the  residtie  of  all  his  personal 

{p)  a  JUns.  Chaac.  Cas.  452.  (0  7  Ves.  1 38. 

(f)  Fagft  «(.'LsapiogweU,  18  Ves.  (u)  Treat  Eq.  B.  4.  Pt.  t.  Ch.  2. 
i#9.    %  itop.  L^.  175*  8d  edit.  §.  5.    Sayer  v.  Sayef ,  2  Vem.  868. 

(r)  1  Rop.  Leg.  215.  3d  edit  S.  C.  Free.  Chanc.  392. 

(s)  Ilowe  V.  Dartmouth,  7  Ves.  1 38. 

3  c  2 
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«  Gooda;'' 


"  chattels :" 


<*  effects/' 


estate  in\the  island  of  Jammca,  this  is  a^speeffic  legsutf^i/tf) 
and  so  is  a  bequest  of  all  the  testator's  goodb  and  chattebiii 
a  particular  county,  (w) 


'  I . 


Section  IV. 


Of  th^  Description  cf  Lsffoci^r 


<    7    M» 


!7/: 


:\    '  .  A\  \i  ,-rt 
Thb  object  of  this  section  is  to  eDquire^  to  wl|f^iprc|>^f^  Ifi^ 
gatees.are  entitled  under  particular  modea  i^tiescfi^s^^fff 
the  thing  bequeathed.  t      ikJv    ct^'ui 

'•  Goods/*  "  chattels/'  Tlie  word  *f  gop^sV  k  mmhffmfr 
ralifisimufn^  and,  when  eonstrued  in  thp  abstraetr«^39^(fPI9r 
ppehend  all  the  perscmal  estate  of  the  testatoTfr.afi^H^^^^ 
bonds,  notes,  money,  plate,  furniture,  &c.  (x)  And  ^Jbieqiifi^ 
pf  all  the  testator's  *^  chattels", will  h^ye  the,  sane  aiffcictiis  a 
bluest,  of  all  his  ^^ goods  and  chattels." (y).  Soi  tl|e.,i 
'*  effects,"  sta^ding  alone,  will  pass  the  whole  of  the 
residuary  estate,  (z)  >  1 1*  i 

But  where  the  bequest  is  of  ''all  my  goods"  (oir  /'.of ^ 
my  chattels")  a#  a  particular  place,  the  legacy  is  rostckted 
to  such  things  only  as  savour  of  locaUty,,  as  furpitw^tiiot 
attached  to  the  freehold,  plate,  linen,  bank*notes,  and  ready 


(v)  Nisbett «.  Murray,  5  Ves.  150. 

(to)  Moore  v.  Moore,  1  Bro.  C.  C. 
127.  So  of  all  the  goods  in  a  parti- 
cular room :  Green  v.  Symonds,  1 
Bro.  C.  C.  129.  in  notis ;  or  of  "  all 
plate,  linen,  and  furniture  in  my 
house  at  A.,  or  which  shall  be  therein 
at  the  time  of  my  decease :"  Gayre 
r.  Gayre,  2  Vem.  538.  Shaftsbury  v. 
Shaftsbury,  Ibid,  747.  Land  v.  De- 
vaynes,  4  Bro.  C.  C.  537. 

(x)  Ryall  V.  Rolle,  1  Atk.  180. 
182.      Crichton  v.  Symei,  3  Atk. 


62.  Anonymous,  1  P.  Wins.  S97. 
Moore  v.  Moore,  1  Bra.  C.  C.  1«S. 
Kendall  v.  Kendall,  4  Russ.  CMaa. 
Cas.  370. 

(y)  Co.  Lit.  118.  b.  Swinb, 
R.  7.  §  la  pi.  8.  Kendall  v.  Ken^ 
dall,  4  Russ.  C.C.370. 

(i)  Campbell  t?.  Prescott,  15  Vcs. 
507.  Hogan  V.  Jackson,  Corwp. 
304.  Michell  v.  Michell,  5  Madd. 
71,  72.  Heame  v.  Wiggititon,  € 
Madd.  119. 
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Vpney*i<a)  And  under  such  a  beqaest,  bonds  and  other 
ehoses  ut  aelMm>do  not  pass.  (6)  Nor  will  they  pass  by  a  be- 
quest  of  ''all  things"  in  a  particular  house. (c)  Perhaps, 
indeed,  exchequer  notes,  promissory  notes  payable  to  the 
bearer,  exchequer  biUs>  and  bills  of  exchange  indorsed  in 
blank,  being,  according  to  modem  decisions^  considered  ra- 
ther as  money  in  possession  than  choses  in  action,  would  pass 
under  such  a  bequest  as  Well  as  bank-notes,  (d)  However, 
m  Stumrt  v.  BtUe,  (e)  Lord  Eldon  said,  ''  I  have  seen  Lady 
AylesbtuT^s  cate,  which  is  also  mentioned  by  Lord  Mansfield 
in  MiUer  ▼.  Race,  (  f)  but  has  never  been  cited  accurately : 
It  i^'M"h6(f;d4gt  of  'my  house,  and  all  that  shall  be  in  it  at 
^kf^iiMif'hcM  Hardwickid  held  that  cash  passed>  and  bank<^ 
notes,  which  Lord  Hardwicke  there,  I  do  not  know  why^ 
tWBrifcllitfM^-  as  c«h,  but  not  promissory  notes  and  securities, 
atf'Ae(^%ef^tbe'evidence  of  titiie  to  things  out  of  the  house, 
aM^iio^thittgil-in  it:  bank-notes  I  think  just  in  the  same 

•  'b  W'^^eMr  ca9e,<^)  Sir  John  Leach,  M.R.  held,  that  a 

to^totft'  of  fi  cabinet,  "  with  whatever  it  contains  except  mo* 

Mj^/^'Wbdd  hot  pass  a  promissory  note  payable  to  the  tes*^ 

tatrix  of  a  date  anterior  to  the  will,  and  which,  at  her  death, 

Hm  found  in  the  cabinet. 

i.  9y  til^term  "household  goods,"  every  thing  of  aperma-  <<  Household 

teitiuattirs;  Lb.  articles  of  housdiold  which  are  not  consumed  S^^^* ' 

(•)  Coontess  of  Aylesbury's  case, 
cited  I9  Lord  Haidwkke  in  Chap- 
avi  w.  Yiau^  1  Ves.  ssm  273. 
S.  C«  AmbL  68.  Gfeeo  v.  Symonds, 
1  Bio.  C.  C.  129.  in  notis. 

(i)r  IM.  Mooie  V.  Moor^  1  Bro. 
C^C.  W.  Jones  V.  Sefton,  4  Ves. 
166. 

..(c)  Pioi^aai  o.  Lady  Aylesbury, 
AabL68#  .  So  in  Fleming  V.  Brook, 
l.Scbo.  &  Lefir.  318,  wkere  the 
beqpMt  w>s  of  all  testator's  pro- 
perty in  A/s  house,  txcupt  uporiir 
cmUt   homd^  Lord  Redesdale  held 


thaty  in  spite  of  the  inference  to  be 
drawn  from  the  exception,  choses 
in  action  generally  did  not  pass : 
But  this  decision  has  been  doubted : 
See  1  Hop.  Leg.  231.  3d  edit 
Hotham  v.  Sutton,  15  Ves.  319. 
Jii/ra,  p.  751. 

(<0  Collins  V.  Martin,  1  Bos.  & 
Pull.  648.  Wookey  v.  Pole,  4  B.  & 
A.  1.    1  Rop.  Leg.  235.  3d  edit. 

(c)  11  Ves.  662. 

(/)  1  Burr.  457. 

(g)  Read  «.  Stewart,  4  Russ. 
Chanc.  Gas<  69. 
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**  Goods  tod 
chattels,  &c. 
in  and  about 
the  house  :'* 


in  their  enjoyment,  that  were  used  in,  or  ptiroUasied;'  or  ttkef- 
wise  acquired  by  a  testator,  for  his  house,  will  pass  to  ih^  le- 
gatee. (A)  But  goods  in  his  house,  which  are  also  goods  ip 
the  way  of  his  trade  or  business,  will  not  pass:  ii  wher^^ttto 
testator,  under  a  oontraet  with  goyeram^it,  wai  possessed  of 
seyen  hundred  beds,  which  he  employed  in  ^itertaiining  nek 
and  wounded  seamen  of  the  royal  nayy.  (i)  /,    .  .  ,  u   ^ 

Plate  will  pass  by  this  term :  ( j)  and  it  should*  seen!  tUft  it 
is  not  of  any  consequence  whether  the  plate  was  in  cfMttkoJft 
use  or  not,  provided  it  were  suitable  to  the  sittiiitlcHi'iltid 
quality  of  the  testator,  (ib)  " 

But  articles  found  in  the  house  whosd  use  is  in  tUet^  cRi^ 
sumption,  as  malt>  hops,  or  victuak^  will  not  pass;(/y  'M^ 
will  guns  and  pistols  pass,  if  used  in  riding  or  shootiii^  of 
game,  though  they  may  in  some  sense  be  for  defence  of 
the  house :  but  a  clock  in  the  house,  if  not  flxed  th<dft#t6) 
will  be  included  in  the  words  '^  household  g0ods,^(«k)  * 

Where  the  testator  directed  that  all  his  plate,  futnltlUe, 
household  goods,  &:c.  &c.  and  other  ^^gooA  and  chaiiek,** 
&c.  &c.  which  should  be  in  and  about  his  di»eSing  Aotm  ttnd 
outhouses  at  A.  at  his  death,  should  be  enjoyed  by  such'p^ 
son  as  should  be  entitled  to  his  estate  under  his  son^  kiai^ 
riage  settlement ;  Lord  Henley  held  that  running  &orMs  H^<^ 
within  the  words,  (n)        ^ 

In  another  case,  the  testator  bequeathed  to 'Lady  S:  all  tke 
residue  of  his  personal  estate  and  effects,  except  such  ^mit  as 
should  be  in  and  aiout  his  house  at  C,  which  part  he  g^ve 


(A)  1  Rop.  Leg,  325.  ad  edit. 

(0  Pratt  v.  Jackson,  2  P.  Wms. 
302.  S.  C.  in  error,  1  Bro.P.  C. 
222.  Tom),  edit. 

(j)  Lillcott  V,  ComptOn,  2  Vem. 
638.  Flay  v.  Flay,  Freeman.  Chanc. 
Cas.  64.  S.C.  2  £q.  Cas.  Abr.  3t8. 
Masters  v.  Masters,  1  P.  Wms.  425. 
Nicholls  v.  Osborn,  2  P.  Wms.  421 . 
Budgen  v,  Ellison,  1  P.  Wms.  425. 
in  margme.  Soelaon  v.  Corbet,  3 
Atk.  370. 


(k)  Kelly  v.  Powlet,  AmbL  dQ5. 
S.  G.  1  Dick.  359.  approved  bf  Lord 
Ahranley  in  Porter  ^.  Toumaf  ,  a 
Ves.  313 ;  but  the  judgments  a^all 
tbe  older  cases  rely  on  template 
being  commonly  used  by  the^famdy. 

(0  Slaimii^  ».  Style,  a  P.  Wtts. 
334. 

(m)  I6kL  // 

(n)  Cower  ti,  Oow«r,  AmbL  ^3. 
S.  C.  2  Bden.  201.    • 


*  y 
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to  his  Bon,  aad  directed  the  household  furniture  to  go  as  heir- 
looms :  In  an  iron  chest  at  C,  in  which  the  steward  kept  the 
cash,  was  found  a  bond  for  arrears  of  rent,  and  the  sum  of 
373/.  2s,  9d.  in  cash :  Lord  Loughborough  decided  that  the 
bond  and  cash  did  not  pass  to  the  son.  (e) 

The  wcxrds  "  goods/'  chattels/'  and  other  general  terms,  if  "  Goods''  and 
coupled  with  other  words  of  a  limited  signification,  will  be  woSs^r(^.*' 
jrestrained  to  things  ejusdem  generis.    Thus,  where  the  tes-  strictedbythe 
tator  bequeathed  to  his  niece  all  his  goods,  chattels,  household 
stuff,  furniture,  and  other  things,  which  should  be  in  his 
house  at  A.,  it  was  decreed  that  cash  found  there  at  the 
testalor^s  house  did  not  pass ;  for  by  the  word  ''  other  things" 
should  be  intended  things  of  like  nature  and  species  with 
thoae  before  specified.  (/) 

But  where  the  bequest  was  of  all  the  testatrix's  plate,  linen, 
household  goods,  and  other  effects,  money  excepted.  Lord 
Eldon  held,  thatralthough  it  was  now  settled  that  the  words 
**  other  effects"  mean,  in  general,  effects  ejusdem  generis,  yet 
in  this  ease  all  the  residuary  estate,  (including  leaseholds, 
stock,  a  promissory  note,  jewels,  wearing  apparel,  a  carriage, 
wines,  &c.)  except  money,  should  pass :  for  the  disposition, 
by.reason  of  the^^press  exception,  must  be  taken  to  compre- 
hend all  that  she  had  not  excltided,  which  was  money  only,  {g) 

In  a  recent  case,  (A)  it  was  holden  that  a  bequest  of  **  all 
goods,  chattels^  clothing,  i^c,  my  property,  which  . 
remain  after  paying  my  funeral  expences  and  debts," 
would  pass  the  testator's  interest  in  stock  and  money,  inas- 
wamdk  as  the  words  **  monies,  goods,  and  chattels,"  would  pass 
Ae  wliole  personal  estate  including  stock,  and  the  introduc- 


(e)  Jones  v.  Lord  Sefton,  4  Ves. 

lee. 

(/)  Tmffoid  V,  Bemge,  1  £q. 
Gas.  Abr.  201 .  pi.  14.  See  for  other 
iMtofecs,  Cook  V.  Oakley,  1  P. 
Was.  30S*  Boon  v.  Cornforth,  2 
Vet.  fto.  2f9.  Woolcomb  V.  Wool- 
ib^dP.  Wms.112.  TimeweUv. 
2  Atk.  103.  Crichtont;. 
Symci,  8  Atk.  61.     Carendish  v. 


Carendish,  1  Bro.  C.  C.  467.  S.  C. 
1  Cox.  77.  Rawlings  v.  Jennings, 
t^  Ves.  39.  46.  Sutton  v.  Sharp,  1 
Ross.  Chan.  Cas.  146.  Collier  v. 
Squire,  3  Ruas.  Chan.  Cas.  467. 

(jg)  Hotham  v.  Sutton,  15  Ves. 
319. 

(h)  Kendall  v,  Kendall,  4  Russ. 
Chanc.  Cas.  360.  See  also  Fleming  v. 
Burrows,  1  Rust.  Chanc.  Cat.  276. 
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[Pt.  III.  Bk.  III. 


^*  Household 
furniture  :*' 


«  Household 
effects." 


iium  of  the  words  ^'clothingy  &c."  was  not^for  the  purposed 
qualifying  the  former  terms,  but  resulted  from  the  aiuuety  of 
the  testator  to  enumerate  every  species  of  .property  <which  oo* 
curred  to  him.  . ,       •      .. 

Again,  the  word  ''effects,"  when  iaserted  in  a  rmiduanf 
disposition^  will  not  be  confined  to  article  i^usdiem  ff^nenis 
with  those  preceding  it :  Thus,  where  the  bequest  twa&^f.aU 
the  testator's  sugar-house,  &c.  stock,  with  jewels,  plate, 
household,  goods,  furniture,  and  all  ^c^«  whatwf^er,thA 
general  residue  passed,  (i)  i    <  .i       a   «..ii«' 

Another  instance  of  the  restraint  of  geiieral  worda  by<^ 
context  may  be  adduced  in  the  doctrine,.  thajt>)  wb6r(9  .th^  Je^ 
gatee.has  a  money  legacy,  this  circumstance  is  to  be  oonsid^i^d 
as  clearly  manifesting  an  intention  to  confine  the  imfMMrt  ^ 
the  word  ^' goods"  or  the  like,  mo  as  to  prevent  it  .paasing 

ready  money.  0)  '  ♦     -' 

**  Household. Furniture :''  By  this  exprdiAiion,  ^llpexsonal 

chattels  will  pass  that  may  contribute  to  .the  use  <Nr. convex 
nience  of  the  householder,  or  the  ornament  of  the  house,  (Jk) 
as  plate,  line^,  china,  both  useful  and  ornamental^  and  tinc- 
tures:(/)  But  goods  or  pliate  in  the  possession  of  the  testator 
in  the  way  of  his  trade,  will  not  pass :  {m)  nor  books :  (it)  nor 
wines,  (p)  i  .  v^ 

In  a  late  case  on  the  subject,  (p)  it  was  held  by  Sir  John 
Leach,  V.  C.  that  the  words  **  household  furniture  and  other 
household  .effects,  of  or  belonging  to  the  testator's  dwelliog* 
house  and  premises  at  his  decease,"  comprised  all .  property 
in  the  house  or  on  the  premises  intended  for  use  or  consump* 
tion  therein,  or  for  ornament  thereof;  and  that  it  includeid 
pistols,  apparatus  for  turning,  models,  pictures,  an  organ,  a 


(i)  Campbell  v.  Prescott,  15  Ves. 
500.  Michell  v.  Michell,  5  Maddi 
69.    1  Rop.Leg.  250.  251.   3d  edit. 

{j  )  Robarts  v.  Kuffin,  2  Atk.  1 1 3^. 

(Jt)  By  Sir  T.  Clarke,  M.  R.  in 
Kelly  V.  Powlet,  Ambl.  610.  See 
also  Cole  v.  Fitzgerald,  1  Sim.  &  Stu. 
189.  S.  C.  3  Russ.  Chanc.  Cas.  301. 

(0  Ambl.  611.    See  ante,  p.  750. 


as  to  plate. 

(m)  Le  Farrant  r.  Spenccnr,  1  Ves. 
sen.  97. 

(n)  Bridgman  v.  Dove,  3  Atk. 
202.  Kelly  v.  Powlet,  Ambl.  611. 
Porter  r.  Toumay,  3  Ves.  311. 

(o)  Porter  v.  Toumay,  3  Ves.  311. 

(/?)  Cole  y.  Fitzgerald,  1  Sim.  & 
Stu.  189. 
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parroty  books,  wine,  and  liquors ;  but  not  a  pony,  cow,  ot 
fowling-pieces  unless  it  was  proved  they  were  kept  for  de- 
fence of  the  house;  If  a  hay-stack  was  only  for  use,  it 
would  pass;  if  for  sale,  it  would  not:  And  this  decision  was 
afterwards  affirmed  by  Lord  Lyndhurst.  (q) 

In  FitzgenM  v.  Fields  (r)  the  testator  directed  that  his 
hons^old  furniture,  &c,  and  utensils  in  and  about  his  man- 
sion-house at  H.  should  go  with  the  mansion-house,  and  that, 
for  that  purpose,  his  trustees  should  make  an  inrentory  of  the 
faniiture»  &c.  and  utensils,  which  should  be  found  in  and  about 
his  mansion-house  and  premises  at  the  time  of  his  decease : 
It  was  holdeti:  that  those  words  did  not  pass  farming  ulensils 
on  lands  at  H.  occupied  by  the  testator  along  with  the  man- 
sion-house. 

.**  Stock  on  farm:"    By  this  term,  not  only  all  moveable  '* Stock  on 
property  upon  or  belonging  to  the  farm    will  pass;    but, 
as  it  should  seem,  growing  crops  (s) ;   and  in  one  case,  from 
the  context,    it  was    held  to  include   stock    in  the    malt 
trade.  (0 

"  Utensils."    Under  this  term  plate  or  jewels  will   not  "  Utensils/' 
pass,  according  to  the  opinion  of  the  Judges,  in  Dame  La- 
timer's case,  (ti) 

"  Money."  Under  a  bequest  of  all  the  testator's  "  mono/*  «  Money.'' 
in  his  house  at  A.,  bank  notes  and  ready  money  will  alone 
pass,  although  he  may  leave  in  it  mortgages,  bonds,  or  re- 
ceipts for  government  annuities,  (v)  But  where  the  testator 
bequeathed  all  his  money  in  the  Bank  of  England,  and  never 
bad  any  cash  in  the  bank,  but  was  entitled  to  some  3  per 


(7)  3  Russ.  Chanc.  Cas.  301 .  Ac- 
ooiding  to  the  latter  reporter,  the 
Vice  Chancellor  declared  that  the 
parrot  did  not  pass. 

(r)  1  Russ.  Chanc.  Cas.  427. 

(1)  Cox  V.  Godsalye,  6  East,  604, 
note.  West  V.  Moore,  8  East,  339. 
AmU^  p.  456. 

(0  Brookabank  v.  Wentworth,  3 


Atk.  64.  As  to  Mrbat  will  pass  by 
*^  Live  and  dead  stock,''  see  Porter  v. 
Toumay,  3  Ves.  313.  Randall  v. 
Russell,  3  Mertv.  190.  1  Rop.  Leg. 
245.  3d  edit. 

(tt)  Dyer,  59.  pi.  15. 

(v)  1  Rop.  Leg.  252,  3d  edit 
Downing  v.  Townsend,  Ambl.  280. 
Ante,  p.  749. 
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centflk  and  &  per  centfi.  bonk  aaiiHitieg^  Sir  Win.  Gnml,  M.  R« 
bdd,  that  the  stock  paased.  (to) 

Bat»  though  upoa  the  whole  context  of  the  will,  etock  Biay 
paM  hj  the  tenn  ^*  money/' («)  yet  mouea/  does  notg  by  the 
force  of  the  word,  inclade  Hook,  (y) 
<<  Securities  *'  Securities  for  Money."  If  there  be  nothing  ia  the 
for  money.  ^^  ^  controul  the  force  of  this  expresa<H^  stock  m  the 
funds  ynJX  pass  by  it:(ii)  but  it  seems  doubtful  wbeth^ 
it  will  include  bank,  stocky  l^t  bdiig  property  wbermn 
th^. owner  is  interested  as  a  partner  in  a  public  tradkig 
penpa]iy.(a) 

In  GoUisfs  y.  ]kb9$,(b}  the  testator  bequeathed  to  .Ids 
exeeutors^  bj  a  lesiiuary  clause,  all  his  stock  in  trade,  leadf 
money,  ssciinlies  for  money,  personal  estate,  and  effctsts.of 
what  nature  and  kind  whateyer,  in  trust  that  they  imt  the 
fpryiyor,  (nt  the  heirs,,  executors,  administrators,  &€.  of  sudf 
saryiyor,  should  sell  the  same,  and  inyest  the  produce  in  the 
purchase  of  freehold  estate :  The  Court  of  EL  B.  was  of 
opinion,  that  the  legal  estate  in  lands,  of  which  the  testator 
was  seked  aa  mortgagee,  did  not  pass  to  the  eiecutors 
]ig^ihe  words  V  «9ec«ritiea'  for  money/'  But  in  the  preyiona 
case  of  Renwn$e  y.  Coaper,(c)  Sir  J.  Leach,  y.  C«  held^« 
that  a  ifeaidmaafj  clauae  of  personalty,  including  the  words 
f  mortgpiges .  pad  other  aecuritiea  f(ur  money,"  passed  the 
legal  fee. 
ii  intereit''  of  Wb«r€^  the  **  Interest"  or  *'  produce"  of  a  fund  ig  be- 
a  particular  qmeathed  to  a  legatee,  or  in  trust  for  him,  wiiiaut  amy  luasf 
iuium  OM  to  continuance,  the  principal  will  be  regarded  as 


(«r>  GdUni  vl  Noble,   3  Meriv.         (y)  Ommaney  tt.  Batcher,  1  Tiuik 
691.  SesBenaonv.  Whittann  2  Sim.     trRuss.  272,  by  Lord  £ldoD, 


496;  as  to  a  bequest  of  <'  mouBj  in         (f)  Bescoby  v.  Pack,  1  Sim.  Ai 
^e  hands  of  any  banker."  Stu.500. 


(x)  See  L^gge  n. Asg^VC^  1^™-  («)  ML    See Dic^v.  LaD^sert, 

ht  Rust.  265,.nQle,)  as  cited  by  Sir  4  Ves.  725. 

JLLeadi,M.&.]B:KaidaU«LKeii*  (6)  9  B.  &  C.  267. 

dall,  4  Ruff.  Chan.  Cas.  369.  (#)  6  Madd.  371. 


Gfc;  ift^  f?.]  '* '  DescripHm^}>f  Legacies. 

Mitf^thM  abo:(iO  Thns  an  inde&ne  ^  of  the  divklMds 
gives  the  absolute  property  of  the  stock.  («)  ' 

^  Debts."    Under  a  bequest  of  **  whatever  debts  may  be  **  Debts 
iw  to  ine  at  the  time  of  my  death,''  it  has  been  held,  that 
a  hiU  c^  exehango^  diaini  in  the  testatmi^s  ibvoar,  and  deli^ 
MkeA  bj^'hilB  t^  his  banker,  and  a  cash  batanoe  in  his  banker's 
hitdB^  pnisad  to  flie  legatee..(/) 

WlMre  Ui0  tesfatcHT  bequeathed  all  his  ready  money  and  ds&tf^ 
dm«M  owing  to.him  irt  his  deaity  to  A.,  and  all  his  goTenn 
iMttt  stode  ind  ftuyls,  and  perscmaliBstate,  toB. ;  and  after  mak- 
iag  hia  wiU»  sold  out  a  certain  sum  of  stock,  and  lent  it  upon 
kmd,  ootttitioned  for  replacing  the  stock  on  a  day  specified, 
Meh  day  hs  smrviesd:  Sir  Wm.  Grant  held,  that  this  bond 
passed  to  A,,  under  the  bequest  of  the  testator's  dehiSy  th^ 
q«estiiui  depending  on  what  was  the  actual  description  of  the 
pKopeity  at  die  time  of  his  death,  and  the  cireumstance  that 
*  die  debtor  might  still  transfer  the  stock,  not  beiog  allowed  to 
alter  or  siSeoi  the  r^ti  of  pcurties.  (jr) 

la  tile  ease  of  SHnhduss  y.  MitekeUy  (A)  Lord  Xldon  was 
of  apiMmij  that  the  words  **  debts  due  at  my  death  frtnn  A., 
nkethev  by  bonds  or  mortgages,  or  open  ao^ounts,*^  would 
lliva  patisfid  erfy  debts  ^usikm  jMHstiEs^^  wttfa  tte^e^i|iff$«i 
i|Mdfied,  and  *would»  therefore,  not  have  includiod  a  judgment 
dsbty  had  not  the  eoatext  «f  the  will  disclosed  a^  larger  in^ 
t6ntiim*(t) 

The  bluest  of  a  debt  due  en  a  particular  security,  will 
pasa  the  capital  oidy,  and  not  arrears  of  interest  dlie  at  the 
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(d)  Elton  V,  Sheppaid,  1  Bro.  C.C. . 
Sas.  Pliilips  V.  Chamberlaine,  4 
Vbs.#l.  Rawlingsv-laiflmgSy  13 
Ves.  39.  Adamson  v.  Anniiage,  19 
Vas.'A8.  9.t:,  Coopsr.  9te,  284. 
Smioli  9.  Watkims,  1  Madd.  251 
CBngk'^  Wyone,  t  Madd.  ito. 
Haig  «.  SwiBey>  1  Sim.  k  Sta. 
490.  ''■''  •*  ' 

(#)  Page  V.  Leapingw6l!,  te  V\Bt. 
463.     Haig  «.  Swiney,  t  Sim.  & 


Stu.  487.  490. 

(/)  Carr  v.  Canr,  1  Merir.  541. 
note  to  Devaynes  v.  If  ob)e. 

(g)  Essingtonv.  VasBioil,  ^'Mi^t. 
484:  ' 

(h)  11  Vet,856. 

(f)  But  see  Bridges  v.  Bridges, 
Vin.  Abr.  tit  Derise  (O.  b.)  pi.  13. 
Chalmers  t^.  Storil,  2  Vk».  St  Bea. 
222.    1  Rop.  Leg.  253.  3d  edit;   ' ' 
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^'  linen  and 
clothes.'' 


«  Medah/' 


«  Plantation" 
ia  the  West 
Indies. 

Bequest  to 
purchase  an- 
nuity  for  life 
c^  legatee. 


testator^s  death ;  ( j)  and  e  canverso,  the  bequest  of  arrears 
of  a  debt  will  not  pass  the  principal.  (Jt) 

In  a  recent  case,  (/)  a  testatrix  who  was  entitled  to  a 
distributive  share  of  th^  assets  of  an  intestate,  to  whom,  at 
her  death,  no  administration  had  been  takei^i  out»  bequeathed 
'*  all  such  sums  of  money  as  should  be  bwm^  to  her  at  the 
time  of  her  decectse  from  6,  B. :"  it  was  holden,  tbi^t  these 
words  would  not  pass  her  beneficial  interest  in  a  sum  en  money 
idiich  was  then  due  from  G.  B^t(f%he  estate V^ilie 

"  Linen.*^    Under  ihis  term,  without  quali^calion,;  tal 
and  b^  liiien,  and  every  article'to' which  UiiBitTOn^ri^ 
ciiii'bb  applied,  wfll  pass :  but  where' tiliere  is  k  liequesi  or'^au 
nnei^A  clothes  6t  &i  kiitdii,'^  It'tias  "be^^  ^g^^^^ 
bW^»ie<^'Wll  ikid.W  ''[  '  '^"'  '■'''  ^'^^^^^^^  '^'^  '2^^  ^^f  * 

**  Meddts.^    By  ihk  word  cundus  pieces  W''^  ^'^'*'* 


"?f. 


wldch  biive  been  kept  by'tlii^  testator  ^^itli  ms  nledao,  nave 
b^hheWtbpass.(n)   '  ]  ^   '      ''    *''f '   ';\ 

It  shdidd  seem,  dikt  by  a  devisie  of  a  Infest '  tn^ia  '^^ita-^ 
tion,tiie  stocky  ilnptements,  utensils,  &c.  upon'it/wdj'paM^(b)[ 

In  conclusion,  it' may  be  mentioned,  tha^iiis  esl^biisheii  6y 
seyeial  c&ses,  (ji)  that  where  money  is  bequeatlie!!  to  teuh-^ 
vested  in  the  purchase  of  an  annuity  for  tfiie  life  of  the  lesaiebl 
and  the  legatee  dies  before  it  is  laiid  out,  or  ev0n  before' t^ia 
fund  is  available,  as  durinfif  the  life  of  the  person  after  wtiose 
death  the  investment  is  to  be  made,  (q)  yet  still  it  is  a  vested 
legacy,  from  the  death  of  the  testator ;  and  that  tilie  legatee  for 
whose  benefit  it  was  intended,  having  survived  the  testator, 
may  elect  either  to  take  the  sum^  or  have  it  laid  out  in  an 
annuity,  (r) 


(j)  Roberts  v.  Kuffin,  2  Atk.  112. 
See  Har?ey  v.  Cooke,  4  Russ. 
Chanc.  Cas.  34. 

(k)  Hamilton  v.  Lloyd,  2  Ves. 
jun.  416.    1  Rop.  Leg.  256. 3d  edit. 

(J)  ColliBs  V J)oyle,  1  Russ.  Chan. 
Cas.  135. 

(m)  Hunt  V.  Hort,  3  Bro.  C.  C. 
311.. 

(n)  Bridpnan  v,  Dore,  3  Atk-  202. 


(o)  Lushington  v.  Sewell,  1  Sim. 
435.  See  Wood  v.  Caynon,  1  Ambl 
395.     -4n<c,  p.477. 

(/>)  Yatesv.Compton,  2  P.  W'ms. 
309.  Blimes  v.  Rowley,  8  Ves.  368. 
i^afaner  v.  Craufiird,  -8  Swanst  .48Sl'  ' 

(g)  Bayley  v.Biyhop,  9  Ves.  6»ai- 

(r)  Palmer  v.  Craufurd,  3  Swanst. 
487, 488.  '      .   '      » \ 


■  ii-t 


Cb.rti:§r.3 


Of  Legaeiet  Vatted  or  Contingent. 

TaB  object  of  the  present  sectioD  is  to  ascertain  the  circum- 
(taaces  ondei ,  which  a  legacy  will  be  reated  or  contiiigeut : 
or,  m  other  TQrds,  in  what  cases  the  interest  fn  a  legacy  will 
^  BO  fixed  as  to  be  transmissible  to  the  execntor  or  adniinis- 
tntor  of  the  legatee,  though  he  die  before  the  time  arrireg 
fu  the  pajpient  of  the  money :  and  on  the  other  hand,  in 
'*&at  casea  ithe  legacy  will  l^se  by  the  death  of  the  legatee. 
^le  jmneral  principle,  as  to  the  lapse  of  legaijieg  by  the 
deadi  m  the  l^atee,  may  be  stated  to  be,  that  if  the  legatee 
He  bcaore  the  testator's  decease,  or  before  ai^  other  condi- 
tim.  precol^t  to  ^  Testing  of  the  legacy,  is  performed,  the 
legacy  lapses,  and  is  not  payable  to  the  executors  or  adminilh 
trators  of  the  legatee.  It  is  proposed,  in  pursuing  this  anb- 
ject.  to  treat,  1st.  Of  legacies  lapsed  by  the  death  of  the 
legatee  before  the  death  of  the  testator :  Sdly.  Of  legacies 
lupsed  b^  the  death  of  the  legatee  after  the  death  og  the 
testator:  3diy.  Of  the  lapse  of  l^acies  charged  on  a  i^e^ 
fiind :  4tli.  Of  the  lapse  of  legacies  charged  on  a  mixed  Aind 
of  realty  and  personalty. 


1.  0/  LegacUs  lapsed  hy  the  death  of  the  Legatee  before  the 
Testator. 


It  has  been  established  from  the  eariiest  periods,  both  in  Genenl  mle 
the  facclesitfstic^  courts  and  in  equity,  that  unless  the  legatee  {^\^|^ 
n^ye.-the  toitator,  the  legacy  is  extinguished:  neither  .can  aurrivetbe 
the  exeentors  or  adminiatiBtors  of  the  legatee  deanand  the  lencylkpfei 
nuB.  (/)    And  'Swinburne  puts  the  case  of  the  testator  and 


(4)  Swinb.   pt.  7.  J  33.'pl.  1.  Godoli^i.  pt  3.  e.25.  ^35.     W«nlw. 
Off.  Ex.436. 14th  edit.  '    '  ' 
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legatee  being  drowned  in  the  same  diip»  or:beth<  being  strodi 
to  death  by  the  fatt  of  a  boiiie»  i^  which  oaae  h^  lays  it-dom* 
that  as  they  both  died  at  the  aasie  tima,  tbelegaoylaaotdufli 
and  amaequently  not  trammiMtble  fo  the*  execoljoffs  or.  adml» 
nistrators  of  the  legatee.  In  a  modem  case  in.  the  IVetogatitie 
Courts  (e)  a  hasband  had  appcnnfed  his  'wife  exeoutniiL  jind 
residuary  legatee,  and  he  and  his  wife  were  dxownedrim  the 
the  same  ship :  the  contest  was,  whether  administmtion'ta  t^e 
hnsband  cu»i  tesiamenio  annexo  should  be  granted  ifk  tke  nead 
of  kin  of  the  testator,  or  the  next  of  kin  <fi  the  wife,  m^f^ 
dusfrj  legatee :  By  the  practice  of  that  court,  if  the,  wifa|ia4 
Uye4  to  be  entitled  as  residuary  legatee,  her  gkei^fiRhh 
would  have  had.  a  right  to  the  administratioQ  in/prefi^p^iofi,fte 
to  the  next  of  kin  of  the  hjosband :  (ti )  But  3ir  Jol^  Nidboll 
heid,  that  the  next  of  kin  of  the  hbsband  had  tiprimA  fmm 
right,  and  therefore  that  the  omis  of  pioof  lay  on  tlie  part|r 
who  claimed  derivatively  from  the  residuary  l^atee,  ta  shew 
that  she  survived,  so  as  to  prevent  the  lapse  of  the  legacy: 
and  as  no  satb&ctory  evidence  was  adduced  for  that  purpose, 
the  court  decreed  the  administration  to  the  next  of  kin  of  the 
husband,  as  being  clearly  entitled  on  the  assumption  tha;t  he 
and  the  wife  perished  at  the  same  moment,  (v) 

Not  only  in  cases  of  bequests  of  money,  or  of  other  chattdb 
in  possession,  but  also  of  a  debt  due  from  the  legatee  to  the 
testator,  the  legacy  will  lapse  by  his  death  before  the  testator, 
and  the  executor  of  the  legatee  must  pay  the  money,  unless 
it  appears  that  the  testator  intended  a  release  of  the  debt  and 
not  a  legacy :  Thus,  \xyMaiiUmd  v.  Adair,  (w)  the  words  in  the 
will  were,  "  I  devise  to  my  brother  2000/ ;  I  also  return  him 
his  bond  for  400/.,  with  interest  thereon,  which  he  owes  me:" 
The  brother  died  in  the  lifetime  of  the  testator :  the  bond 

(f)  Taybf  v.  Diplock,  2  FiiilHili.     v.  lfethetW6<K(,)  Geuersl  At«i^#it^ 
3#S.  Ctae,  reported  at  R«i^^  Di".  Hkyi  1 


{u)  See  §mt9,  p.  387^  W.  Bl.  640.     Bnn^^falott  9. 

<«)  See  tkK>,oa  this  point,  Wright  dall,    Gro.   £liz«   603.    Cotria.  «. 

v.  Sarmuda,  reported  in  the  notes  to  Procurator-General,  1  Hagg.  9S. 
3  PhtUim.  266.  and  in  £vaas*s  edit.         (w}  3  Ves.  231. 
of  2  Salk.  593.   (nomine  Wright 


Gil.  liV^  v«]  ^%egateejfying  brfar^  Jkstiftar. 


7Sd 


im^jmmtUmi'im  tbe  Sootdi  fcm,  by  the  tattatar'i  brotfaer 
aMi<liM :  1ii0  qoisi^im  was,  iR^tetl^ 

by'liifei'WiV  momitMi  to^  a  raieaie*  or  wat  only  «  legacj,  and 
iii0t9B(Me-hip9ei  rLdid  Idrnghhrntcmf^,  C.  held  Tery  eiearlji 
tetr#  'wai^i  legacy  to  the  tootlier^ wliieh  had  h^Med.  (a) 
\'^lBv^Hk^in'Woamy9htPt  a  legacy  is  gtren  to  a  man  and  bis  eren  where 
mMtiwmv'^Oniini&tratwM,  trndmssigm,  or  to  a  man  and  hi$  l^^eiTtoLe 
mfriMMttiiMi^  if  the  legatee  dies  before  the  testator,  fliooffh  legatee  and 
fl»i«kMvloin»  iM'iiamed,  yet  tiie  legacy  is  lost :  ftov  the  vords  ^^^^^' 
"^^fiieiMitoffr^  adlnittiistrat^rs^  and  ai^s^s,  ftc."  'are  demied 
liM^Mfpltta^;  Inaitameh  as  tiioi>»e|iers<md  would  hs^e  taken 
tte  Ibgd^f  felrtf^cesdiM,  and  by  Mnsf  of  r^Msentation,  lrfae» 
<tor>oa|ntoiriy  aant^  %y  the  festatot'or'not/(y> 
'M^rbiM^a'legfMr^  i^  gtVen  to  A:  for  life,  and  after  th« 
ddaA  dflAii  to  B.'ijk'liik proper  fepreseniaiives,  m  com  (tfhib 
iffmjf  htfareA.y  if  B.  dies  in  the  lifetime  of  the  testator,  the 
k^gaey*  lapMi/(je)     So  in  a  late  case,  n  testatcHr,  after  be- 
qneadnng'  a  «nm  of  long  annuities  to  bis  irife  for  life,  gave 
&e  eapital,  after  her  death,  to  A.,  if  he  should  be  liring  at 
bs^  deeease,  and  if  not,  to  A.*s  son :  A.  outlived  the  wife,  but 
Aed  in  the  testator's  lifetime :  And  it  was  holden  that  the 
legacy  to  A.  lapsed,  and  that  the  ^fl;  to  his  son  did  not  take 
effect,  (a) 

Again,  ff  a  legacy  be  given  to  a  man,  and  directed  to  be 
paid  io  him  or  his  executors,  or  administrators,  or  personal 
lepresenttftives,  or  to  his  heirs,  €tt  the  end  of  a  year  after 
Ifo  llsWiBrfor*^  death,  and  the  legatee  die  brfore  the  testator, 
^  legacy  intended  for  him  will  lapse.  (&) 


fi)  Ses  fhitter  •on  tins  siAject, 
Iffiolt  «bDa¥ett{iert,  1  P.Wii».83, 
Toplisv.  Baker,  2  Cox,  118.  ^Sib- 
Amp  •.^onMB,  3  Akk.  580« 

(^)  EUiott  V.  Davenport,  1  P. 
WnH.  83.  Corbjrn  v.  French,  4  Ves. 
435»  Hutcheson  v.  Hammond,  3 
Bio.  C.  C  118. 142, 143. 

(i)  Coilyyn  V.  French,  4  Ves.  418. 


435.  Bone  «.  Cook,  M^CIel.  199. 
S.  C.  13  Prio^  332.  See  ite 
Hutcheson  «.  Hanmond,  3  Bio. 
a  C  128. 143. 

(a)  Williams  v.  Jones,  1  Rust. 
Chanc.Cafl.517.  Pof^,  p.765.  See 
also  Butler  v.  Ommaney,  4  Russ. 
Chanc.  Cis.  T3. 

(5)r  lEUwen  V.  Affef,  3  BfaM.  409. 
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this  rul^  con- 
ttolladby 
manifest  in- 
tention of 
testator. 


But  tlus  general  mle  may  be  o<mtrolled  by  the  nanifeot  int^B- 
tion  of  the  testator,  appearing  apon  the  face  of  the  wfll,  that  the 
legacy  shall  not  kpse,  and  by  his  substittttkm  of  the  executors  or 
admiiustrators  of  the  l^^tee.  Thus,  in  Sibletf  ▼.  Uoai,  (c)  the 
testatrix  bequeathed  as  follows :  **  I  give  the  sereral.  legacies 
and  sums  following,  which  I  will  shall  be  paid  to  the  sereral 
persons  hereinafter  named,  and  that  if  any  of  those  peraoos 
should  die  before  the  same  become  due  and  payaUe,  I  will 
ikat  they  or  any  of  them  ehaU  not  he  deemed  lofeed  legemke:^ 
The.  testatrix  then  particularised  the  several  l^^tees,  and 
proceeded  thus :  **  to  Ann,  the  wife  of  R.  Wensley,  Ofirf  to  her 
executors  or  administrators,  I  give  the  sum  of  501.  :*'  Ann 
died  in  the  lifetime  of  the  testatrix,  and  her  husband  adminis- 
tered to  her:  The  question  was,  whether  the  legacy  lapsed  in 
ocMDseqn^M)e  of  that  accident :  And  Lord  Hardwieke  detei^ 
mined  in  the  negative ;  and  said,  that  the  testatrix  expressly 
provided  against  a  lapse  if  Ann  died  before  her ;  **  for  she 
says,  *  if  any  of  these  persons  die  before  their  l^acies  become 
due  and  payable,  I  will  that  they  or  any  of  them  shall  not  be 
deemed  lapsed  legacies :'  And  subsequently  to  thb,  devises  to 
Ann,  and  to  her  executors  and  administrators,  60/. ;  so  that, 
in  case  of  her  death  before  the  testatrix,  other  persons  are 
named  to  take."  His  Lordship,  however,  appears  to  have 
been  of  opinion  that  the  expression  of  intention  of  the  testator, 
however  plaiu^  that  the  legacy  should  not  lapse,  would  not  have 
•prevented  the  operation  of  the  general  rule,  unless  coupled 
with  the  nomination  of  the  executors  and  administrators  in 
substitution.  *'  If  a  man,"  said  the  learned  judge,  *^  devises  real 
estate  to  J.  S.  and  his  heirs,  and  signifies  or  indicates  his  inten- 
tion, that  if  J.  S.  die  before  him,  it  should  not  be  a  lapsed  leg^y, 
yet  unless  he  had  nominated  toother  legatee,  the  heir  at  law 
is  not  excluded,  notwithstanding  the  testator's  declaration :  So 
in  the  devise  of  a  personal  legacy  to  A.,  although  the  testator 
should  show  an  intention  that  the  legacy  should  not  lapse  in 


(c)  3  Atk.  572.    But  it  is  not  al-      evidence   dehors    the   will :     May- 
lowable  to  prore  this  intention  by     bank  v.  Brooks,  1  Bro.  C.  C.  84. 
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aase  A.  die  before  him,  jet  this  is  not  suflScient  to  exclad^  the 

•extofkin.'' 
In  accordance  with  this  judgment  of  Lord  Hardwicke,  is 

Aat  of  the  Loid  C.  Baron,  in  Toplis  v.  Baker:  (d)  **  Put  the 
ctse,"  obaerred  his  Lordship,  *^  of  a  testator  saying,  '  I  give 
to  A«»  and  if  A.  shall  die  before  me,  yet  I  do  not  mean  the 
legacj  shall  lapse  ^  I  should  not  know  how  to  prevent  this 
kgaey  lapsing ;  bat  if  the  testator  had  said,  '  if  A.  shall  die, 
I  m&tm  his  execntors  shall  take  it,'  then  I  understand  the  ef- 
fect Tery  clearly ;  the  executors  being  specially  mentioned, 
aed  sabstitated  for  the  legatee." 

These  eases  were  followed  by  Bridge  v.  Abbott:  (e)  There 
the  tartatrix  bequeathed  the  residue  of  her  personal  estate  to 
sevwal  persons  in  equal  shares,  but  in  case  of  the  death  of 
any  of  them  before  her,  she  directed  that  the  shares  of  those 
dying  should  go  to,  be  had,  and  received  by  his  or  her  legal 
representatives :  one  of  the  legatees  died  before  the  testatrix  : 
wd  lioid  Atvanley,  M.  R.,  after  observing  that  nothing  was 
more  clear  than  that  a  testator  might  prevent  a  legacy  from 
kpsing,  and  the  necessity,  according  to  Sibley  v.  Cooit,  not 
oaty  that  he  should  declare  the  legacy  should  not  lapse,  but 
also  who  should  take  in  the  place  of  the  legatee,  decreed  that 
the  present  bequest  did  not  lapse,  but  belonged  to  such  per- 
BOBs  as  were  the  next  of  kin  to  the  residuary  legatee  at  the 
death  of  the  testatrix.  (/) 
'  It  is  laid  down  in  an  able  treatise  on  this  subject,  (g)  that  if  legacy  given 

-■  »■•  ■  11  .ii^^*  man  or 

t  legacy  be  so  given  as  to  be  payable  at  the  testators  death,  his  personal 
the  period  of  receipt  not  being  expressly  postponed  by  him,  ^presenta- 
and  if  the  form  of  bequest  be  to  the  legatee,  or  his  personal 
representatives,  the  legacy  will  not  lapse  by  his  death  before 
tke  testator;  and  for  these  reasons:  There  is  no  period  at 
which  the  representatives  can  take,  as  intended  by  the  will« 
except  in '  consequence  of  the  legatee  dying  in  the  lifetime  of 

{d)  2  Cox,  121.  Jac.  &  Walk.  388.  in  notis.     Bone 

(e)  3Bro.  C.C.  224.  v.  Cooke,   M*Clel.  177.  S.  C.  13 

(/)  That  is,  on  the  supposition  Price,  333.    AntCf  p.  727. 

that  he  died  intestate:  See  5  Ves.  {g)  1  Hop.  Leg.  410.  3d  edit, 

402.    See  also  DeTcreux  v.  Vaux,  l 

3  o 
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the  testator ;  the  testator's  intentbn,  therefore^  in  naming  (he 
representatives,  must  have  been  to  gnard  against  a  lapse  hj 
the  death  of  the  legatee  before  him :  The  intent  is  as  manifest 
as  if  actually  expressed ;  and  since  persons  are  designated  to 
take  the  legacy  upon  the  bappeningof  that  contingency,  there 
is  an  union  of  the  two  circumstaooes,  which  (as  we  have  seen) 
are  required  and  are  sufficient  to  prevent  the  lapsing  of  a  le- 
gacy. In  Corbyn  v.  French,  (Ji)  although  Lord  Alvanley. 
avoided  a  decision  upon  the  question,  as  not  beipg  necessary^ 
it  may  probably  be  inferred  from  his  expressions,  that  hia  oph 
nion  was  in  favour  of  the  rights  of  the  representative:  The 
same  observation  applies  to  tbe  language  of  Wright,  J,  in 
Stone  V.  Evans :  (t)  But  in  TidweU  Y.Ariel,  {j)  the  court  was 
more  explicit  in  declaring  its  opinion  in  favour  of  the  vepre* 
sentative.  {k) 

Lapse  of  lega-  The  general  rule  of  equity  relatiog  to  lapses,  is  equally  ap- 
^/a^power'  P^<^^1^  whether  tbe  legacy  be  given  under  a  will,  made  by 
by  death  of  virtue  of  donorship  flowing  originally  from  the  testator,  or 
a^intor.  whether  it  be  given  under  a  power  created  for  the  purposes 
for,  in  the  latter  case,  although  the  legatee  will  take  under  the 
authority  of  the  power,  yet  he  will  not  be  considered  as  taking 
from  the  time  of  its  creation,  so  as  to  prevent  a  lapse,  occa- 
sioned  by  the  death  of  the  legatee  before  the  appointor,  when 
tbe  power  is  executed  by  will ;  and  for  the  following  reasons : 
The  legatee  does  not  take  under  the  power  sdely  and  exdiu- 
sively,  but  under  it  and  the  will  jointly :  The  will  so  made  is 
to  be  construed  and  considered  like  all  others ;  It  is,  there- 
fore, ambulatory,  revocable,  and  incomplete,  till  the  death  <tf 
the  testator ;  consequently,  no  person  can  take  under  it,  who 
does  not  survive  him  :  If,  then,  an  appointee  by  will  made 
under  a  general  power,  die  before  the  testator,  his  legacy  will 
not  be  transmissible  to  his  executors  or  administrators.  (/) 

(h)  4  Ves.  435.  Oke  v.  Heath,  1  Ves.  sen.  135. 141. 

(t)  2  Atk.  87.  Duke  of  Marlborough  v.  Godolphin, 

0*)  3  Madd.  409.  2  Ves.  sen.  73.  Vanderzee  t;.  Adorn, 

{k)  1  Rop.  Leg.  410.  3d  edit  4  Ves.  771.    Surges  v.  Mawbey,  10 

(/)  1    Rop.  Leg.  426.  3d  edit.  Ves.  319.  326. 
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It  k  neoessary  f urfher  to  consider  the  general  rule  aboTe  As  to  legacies 
stated,  as  apjplied  to  legacies  given  in  joint-tenancy,  or  in  f^^^*^^^  ^^^^^ 
tesian^  in  common.    If  ajegacy  be  given  to  two  persons 
jaimily,  although  one  of  them  happen  to  die  before  the  tes- 
tator, such  interest  will  not  be  considered  lapsed  or  undisposed    . 
of,  bat  will  survive  to  the  other  legatee,  (m) 

Bot  where  legacies   are   given    to   legatees,  as   tenants  to  tenants  in 
in  common,  as  where  an  aggregate  fund  is  to  be  divided  ^^°^°^^'^* 
amoBg  them,  nominatim,  in  equal  shares,  if  any  of  them  die 
before  the  testator,  what  was  intended  for  those  legatees 
will  lapse  into  the  residue.  (»)  ^ 

The  law  is  the  same,  as  to  survivorship  in  cases  of  joint- 
tenants,  (o)  and  lapse  in  cases  of  tenants  in  common,  (p) 
when  the  testator  revokes  the  interest  originally  given  to  one 
of  them. 

But  it  must  be  observed,  that  where  a  legacy  is  given  to  a  to  tenants  in 
das$  of  persons  in  general  terms,  as  tenants  in  common,  as  to  quI^^'^  ^^  ^ 
tibe  children  of  A^,  the  death  of  one  of  them  before  the  tes- 
tator will  not  occasion  a  lapse  of  any  part  of  the  fund ;  but 
those  of  the  described  class,  who  survive  the  testator,  will 
take  the  whole,  (q) 

A  farther  exception,  as  to  the  doctrine  of  lapse  in  cases  of  to  tenants  In 

!••...•  •      •     J.  common  with 

legacies  g^ven  to  tenants  m  common,  occurs  in  instances  a  clause  of 
where  the  will  contains  a  limitation  over  of  the  legacy  to  the  surviTorship. 
sorvivors.  (r)  In  such  cases,  if  more  than  one  of  the  legatees 
happen  to  die  before  the  testator,  a  question  arises^  whether 
tke  oripnal  shares  only,  or  the  accrued  as  well  as  the  original, 
pass  to  the  survivors.  The  general  rule  is,  that  where  dis- 
tinct legacies  are  given  with  survivorship,  the  clause  of  survi- 

(m)  Baffin  V.  Bradford,  2  Atk.  (0)  Humphrey  v.  Tayleur,  Ambl. 

no.    Dowset  V.  Sweet,  Ambl.  175.  136.  S.  C.  1  Dick,  161 . 

Moriej  V.  Bird,  3  Ves.  628.  1  Rop.  {p)  Creswell  v.  Cheslyn,  2  Eden. 

Leg.  417.  3d  edit  123.  S.  C.  3  Bro.  P.  C.  246.   Toml. 

(m)  Man  V.  Man,  2  Stra.  905.  edit 

Bagwdl  V,  Dry,  1  P.  Wms.  700.  (g)  Viner  v.  Francis,  2  Cox.  190. 

P^  «.P9ge,  2  P.  Wms.  489.  Owen  S.  C.  2  Bro.  C.  C.  658.   1  Rop.  Leg. 

«.  Owen,  1  Atk.  494.  Peat  v.  Chap-  421.  3d  edit 


1  Ves.  sen.  542.     Ackroyd  v.         (r)  See  Smith  v.  Pybus,  9  Ves. 
Saithson,  1  Bro.  C.  C.  503.  566. 
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▼orship,  unless  extended  by  particular  words,  attaches  only  to 
the  original  shares,  and  does  not  aflfect  the  accruing  shares  :(«)i 
But  an  exception  to  this  rule  has  been  admitted,  where  the 
disposition  is,  not  of  separate  legacies,  but  of  one  aggregate 
-  fund,  which  the  testator  meant  should  remain  an  lEiggregata 
fund,  and  should  not  be  broken  into  fragments,  if  some  <^  the 
persons,  to  whom  interests  in  it  were  given,  happened  to  die.C#) 

• 

In  wh^t  rases  It  is  necessary  in  this  place  to  consider  what  effect  the 
rei^ndeT  ^^^th  of  a  prior  legatee,  in  the  lifetime  of  the  testator,  will 
will  lapse  produce  on  the  interest  of  another  legatee  in  remainder. 
ofthe^prior  In  the  case  of  a  legacy  to  a  legatee  for  life,  with  re- 
legatee  in  the  mainder  to  another  legatee,  if  the  tenant  for  life  dies  be- 

lifetimeofthe    ^  ,  ,  .    ,  .      i  «»    ^  i 

testator.  ^ove  the  testator,  the  remainder  over  tak^s  effect  upon  the 

death  of  the  testator,  (ti)  So,  if  a  legracy  be  given  to  a  peir* 
son,  with  a  limitation  over,  if  he  should  die  under  twentyn^iie^ 
or  before  the  happening  of  any  other  event,  and  he  diea»  ii|i 
the  lifetime  of  the  testator,  under  the  pre9cribed  age,  or  h^ 
fore  such  other  event  happens,  the  legacy  over  does  opt 
lapse,  (v)  M.,.., 

But  the  rule  is  different,  where  a  legatee,  to  whom  thf 
legacy  is  given  absolutely,  with  an  executory  limitation  ovei^ 
dies  in  the  lifetitne  of  the  testator,  but  after  the  event  has 
happened,  on  the  non-occurrence  of  which  the  limitation  over 
depends:  for  in  such  case  every  part  of  the  bequest  lapses^    . 

Thus,  in  Calthorpe  v.  Gough,  (w)  a  legacy  was  given  to 
trustees,  in  trust  for  Lady  Gough  for  life,  and  in  case  she 


(s)  Perkins  r.  Mick lethwaite,  1  P. 
Wms.  275.  Ex  parte  West,  1  Bro. 
C.  C.  575.  Barker  v.  Lea,  1  Turn. 
&  Russ.  415.  Crowder  v.  Stone,  3 
Russ.  Ch.  C.217. 

(/)  Pain  V.  Benson,  3  Atk.  78. 
Worhdge  v.  Churchill,  3  Bro.  C.  C. 
465.  Barker  v.  Lea,  1  Turn.  & 
Russ.  413.  415. 

(ti)  Hardwickr.  Thurston,  4  Ross. 
Ch.  C.  383.  And  it  will  rnnke  no 
difference  that  a  power  of  appoint- 


ment is  given  to  the  legatee  for  life : 
Chatteris  r.  Young,  6  Madd.  30. 

(t)  Miller  v.  Warren,  2  Vem.  207. 
Ledsome  V.  Hickman,  2  Vcrn,  6ll. 
Willing  V.  Baine,  3  P.  Wn».  tit. 
Walker  v.  Main,  1  Jac.  &  Walk.  I. 
Humberstone  r.  Stanton,  1  Ves.  & 
Beam.  388. 

(w)  3  Bro.  C.  C.  394,  note  to 
Doo  V.  Brabant,  S.  C.  7  T.  R,  707. 
note(b).  -  .         ' 
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shoiold  ctie  ia  the  lifetime  of  her  husbaud,  as  she  should  ap- 
ftamktp  and  in  default  of  appointment,  to  her  children,  but  if 
die  should  snrrive  her  husband,  then  to  her  absolutely :  She 
survived  her  husband,  and  died  in  the  lifetime  of  the  testator: 
And  Lord  Alvanley  held,  that  the  legacy  lapsed,  and  the 
dkildren  were  not  entitled.     So  in  J>oo  v.  Brabant,  (x)  a 
legacy  was  given  in  trust  for  Sarah  Counsel),  until  she  at- 
tuned the  age  of  twenty-one,  and  then  to  pay  the^  same  to 
her:  if  she  should   die  under  twenty-one,  leaving  a  child 
or  children,   then  in  trust  for  such  child  or  children  :  but 
in  case   she  should   die  under  twenty-one,  without  having 
any  child  or  children,    then  over  to  other  persons  :    Sarah 
Counsell  attained  twenty-one,  and  married :  but  she  died  in 
the  lifetime  of  the  testator,  leaving  two  children :    And  it  was 
hcrfdea  that  the  legacy  lapsed,  and  the  children  were  not  en- 
titled.    So  in  Humberstone  v.  Stanton,  (y)  there  was  a  be- 
qaest  to  the  son  of  the  testator  on  his  accomplishing  his  ap- 
prenticeship, with  the  dividends  in  the  meantime  for  mainte- 
nanoe;  and  in  case  he  should  die  before  he  accomplished  his 
apprenticeship,  then  and  in  such  case  to  the  other  children : 
The  l^atee  Kved  to  accomplish  his  apprenticeship,  but  after- 
wards died  in  the  testator's  lifetime :    And  it  was  holden  that 
the  legacy  lapsed,  and  the  bequest  over  could  not  take  place: 
for  the  event  which  was  to  bar  the  claim  of  the  brothers  and 
nsters  had  happened,  (z) 

In  a  recent  case  (a)  a  legacy  was  given  to  the  separate  use 
of  a  married  woman,  during  the  joint  lives  of  her  and  her 
hasband,  and  in  case  she  should  survive  him,  to  her  absolutely, 
bat  if  she  did  not  survive  him,  to  such  persons  as  she  should 
by  will  appoint,  and  in  default  of  appointment,  to  her  next  of 
km:  She  died  in  the  lifetime  of  her  husband  and  the  testator : 
And  Lord  Lyndhurst,  C.  was  of  opinion  that  the  legacy  was 
mtended  to  be  an  absolute  bequest  to  the  wife,  but  that  it  was 

(*)  3  Bro.  C.  C.  393.     S.  C.  4  T.  Williams  v.  Chitty,    3   Ves.    545. 

R,  705.  Williams  v.  Jones,  1  Russ.  Chanc. 

(j)  1  Ves.  &  Beam.  384.  Ca3.  517. 

(i)  See  abo  other  examples  in  (a)  Baker  v.  Hanbury,  3  Ruts^ 

Miller  ».  Fauxe,  1  Ves.  s^p.  85.  Chanc.  C.  340. 
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qualified  on  accoont  of  her  being  a  married  woman :  His  Ldltt- 
ship  held,  therefore,  that  the  l^cy  had  lapsed,  and  affirlMd' 
a  decree  of  the  Vice-Chancellor  to  that  effect. 


Legatee  in 
trust. 


In  conclusion  of  this  portion  of  the  subject  of  lapse,  it  may 
be  mentioned,  that  where  a  bequest  is  made  to  a  man  as  trus- 
tee for  another  person,  the  legacy  will  not  lapse  by  the  death 
of  the  trustee  in  the  testator's  lifetime.  (£) 


>  w 


•  lu- 


ll. *  Of  legacies  lapsed  by  the  death  of  the  Legaiee  efier 

the  death  of  the  Testator. 


fied. 


Where  no  pe-  If  a  legacy  be  given  generally,  without  specifying  tfie  tinM 
ment  iss^ci-  ^^^^  ^^  ^^  ^^  be  paid,  it  is  dtie  on  the  day  of  the  death  of  tbi^ 
testator,  (c)  though  not  payable  tiU  the  end  of  a  year  neitl 
after  the  testator's  death :  This  delay  is  merely  an  dlawaoee 
of  time  for  the  convenience  of  the  executor,  and  does  iiot 
prevent  the  interest  vesting  immediatdy  on  the  testatet^i 
death  :(cf)  Hence,  if  the  legatee  happen  to  die-  within  the 
year,  his  personal  representative  will  be  entitled  to  the  hy- 
gacy. («) 

But  when  a  future  time  for  the  payment  of  the  legacy  is 
defined  by  the  will,  the  legacy  will  be  vested  or  conlingeBt, 
according  as,  upon  construing  the  will,  it  appears  whether  the 
testator  meant  to  annex  the  time  to  the  payment  of  the  legacy, 
or  to  the  gift  of  it. 

In  ascertaining  the  intention  of  the  testator  in  Uiis  respect, 
the  courts  of  equity  have  established  two  positive  riles  of 


Where  a  fu- 
ture time  for 
payment  is 
appointed. 


(b)  Bales  v.  England,  Free.  Chanc. 
200.  S.  C.  2  Vem.  468.  Oke  v. 
Heath,  1  Ves.  sen.  140.  Inchiquin  v. 
French,  1  Cox.  1. 

(c)  Swinb.  pt  7.  §\  23.  pi.  1. 

{d)  Garthshore  v.  Chalie,  10  Ves. 
13.  See  Collins  v.  Macpfaerson,  2 
Sim.  87. 


(e)  Nevertheless  the  intention  of 
the  testator,  that  his  gift  sboold  aoC 
vest  in  the  legatee,  imtil  it  should  he 
actually  remitted  to  him,  'will  pre- 
vail, when  clearly  expressed^  pro- 
vided the  remittance  be  not  AtAwfeA 
by  negligence  or  accident :  Lav  t^ 
Thompson,  4  Russ.  Clmac.  Ca8«  ^%, 
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cfMtTQctiDD:  Igt  Tkat  a  be<|aest  to  a  ^fenon payable  or  to  be 
p^id-wt  o»  when  be  thall  attain  twenty-one  years  of  age^  or  at 
tbe  end  of  any  other  certain  determinate  tensy  confers  on  him 
a  vested  interest  immediately  on  the  testator's  deaths  as  dehi- 
Utm  w  prasetiii  eohendum  in  futurOf  and  transmissible  to 
Ids  executors  or  adminbtrators :  for  the  words  ''  payable**  or 
"  to  be  paid*'  are  supposed  to  disannex  the  time  from  the 
gift  of  the  legacy,  so  as  to  leave  the  gift  immediate,  in  the 
aae  manner,  in  respect  of  its  vesting,  as  if  the  bequest  stood 
angly,  and  contained  no  mention  of  time.  (/)  2d.  That  if  the 
words  **  payable"  or  ''  to  be  paid"  are  omitted,  and  the  legacies 
are  given,  ai  twenty-one,  or  if,  when,  in  case  of,  or  provided, 
the  legatees  attain  twenty-one  or  any  other  future  definite 
period,  these  expressions  annex  the  time  to  the  substance  of 
tk»  lc0Mfr  eokd  make  the  legatee's  right  to  it  depend  on  his 
kniig  alive  attke  time  fixed  for  its  payment :  Consequently,  if 
the  legatee  happens  to  die  before  that  period  arrives,  his  per- 
iOBal  lepresentative  will  not  be  entitled  to  the  legacy,  (g) 

Tho  oouHs  of  equity  have  adopted  these  rules  from  the  es- 
tublahod  practice  of  the  ecclesiastical  courts  (which  in  these 
iiftars  have  concurrent  jurisdiction);  more  in  compliance 
with  took  practice  than  from  any  conviction  of  the  soundness 
of  the  ndes  themselves. 

As  to  die  first  rule,  viz.,  that  where  the  bequest  is  in  terms  Rule  l. 
Bunediato,  and  the  payment  alone  postponed;  the  legacy  is  ^^^^^  ^  ^^_  ~ 
fasted ;  it  may  be  desirable,  first,  to  give  some  cases  illustra*  mediate,  and 

,  .  payment 

tiwa  of  it,  and  then  to  point  out  certain  exceptions  to  its  ap-  postponed, 
liicatkm.  ^'®  '^^^  '* 

■^  ,     vested : 

Li  Jadtmm  v.  Jackson,  (A)  the  testator  bequeathed  to  his 

Mm  480/.,  io  be  paid  to  him  at  the  end  of  one  year  next  after 

his  (the  testator's)  death,  and  the  further  sum  of  100/.  at  the 

dealk  oi  his  mother :  the  son  died  before  his  mother :  the 

^pMrtim  was,  whether  he  took  a  vested  interest  in  the  100/. : 

Att<  Lofd  Hardwicke  determined  in  the  affirmative,  observing 

(/)  Swinb.  pt  7.  §.  23.  pi.  9.  245.    Jones  v.  Mackilwain,  i  Russ. 

Godloiph,  pt.  3.  c.  24.  §.  25.  Staple-  Chanc.  Cas.  223. 

loa  V.  Cheales,  Prec.  Chanc.  317.  (A)  1  Ves.  sen.  217. 

(g)  See  Hansoat?,  Graham,  6  Ves. 
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that  the  legacy  of  that  sum  was  plainly  vested^  and  the  tube- 
of  payment  only  postponed ;  for  the  former  words  **  to  be 
paid/'  were  to  be  carried  on,  as  they  would  clearly  be,  if 
turned  into  any  other  language. 

In  Sidney  y.  Vaughan,  (t )  a  legacy  of  100/.  was  bequeaflied 
to  an  apprentice,  to  be  paid  to  him  within  six  months  after  he 
should  have  fully  served  out  his  apprenticeship :  The  legatee^ 
instead  of  serving  his  time,  ran  away  from  his  master,  and 
died  intestate  after  the  period  of  his  apprenticeship  exptredc 
The  Court  of  Great  Sessions,  on  the  Brecon  circuit,  decreed 
the  legacy  to  his  administrator,  with  interest  from  the  end'  of 
six  months  after  the  expiration  of  the  apprenticeship :  and  the 
House  of  Lords  confirmed  this  decree. 

In  Bolger  v.  Mackell,  (j)  the  testatrix  gave  her  residaary- 
estate  to  Catherine,  the  daughter  of  James  Winter,  and  to  the 
lawful  children  of  her  (the  testatrix's)  brothers,  John  and 
James  Snowden,  in  equal  shares,  the  shares  of  the  sons  with 
the  interest  or  accumulations  to  be  paid  at  their  ages  of  twenty-" 
one,  and  of  the  daughters  at  twenty-one  or  marriage,  after  a 
deduction  of  .what  might  be  laid  out  for  their  mainteiianoe 
and  preferment  in  the  world :  John  Snowden  died  withoat 
issue,  but  James  died  leaving  two  sons,  neither  of  whom  at- 
tained twenty-one :  The  question  was,  whether,  notwithstand- 
ing that  circimistance,  two-thirds  of  the  residue  vested  in 
them,  so  as  to  be  transmissible  to  their  legal  personal  repre* 
sentatives :  And  Lord  Rosslyn  was  of  opinion,  that  the  two 
sons  took  vested  interests,  remarking,  that  the  present  was  a 
mere  bequest  of  the  residue  of  personal  estate,  payable  at 
twenty-one,  so  that  the  rule  as  to  vesting  must  take  place ; 
which  was  not  prevented  by  the  addiXion  of  a  direction  that 
maintenance  should  be  deducted. 
Rule  control-       The  following  exceptions  to  this  rule  may  be  remarked : 
tention  of  tes^  ^^t.  The  rule  itself  is  always  subservient  to  the  intention  of 

tator,  appar-     ij^q  testator :  and  therefore,  if  upon  construins:  the  whole  will. 

entfromthe      .      ,       ,  ,         ,  ,       . 

coDtext :  it  clearly  appears  that  the  testator  meant  the  time  of  pajnnent 

to  be  the  time  when  the  legacy  should  vest,  no  interest  will 
(0  2  Bro.  Pari.  Ca.  254.  (»  5  Ves.  509. 
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be  traosmifisible  to  the  execators'or  administrators,  if  the  le-> 
gatee  dies  before  the  period  of  payment ;  although  the  words 
*^to  be  .paid''  or  "  payable  at/'  or  other  terms  of  immediate 
gift,  be  employed  in  the  will,  (i) 

This  exception  may  be.  found  in  operation  in  cases  where 
the  testator  has  shown  a  clear  intention  that  the  legacies  shall 
not  vest  till  his  debts  are  satisfied,  (I)  or  till  his  property  has 
been  sold  or  realised,  and  got  in  by  his  executors,  or  been  laid 
oat  in  a  purchase :  For  if  the  testator  thinks  proper  to  say 
distinctly  that  his  legatees,  general  or  residuary,  shall  not  be 
entitled  to  the  property  unless  they  live  to  receive  it,  there 
is  no  law  against  such  intention,  if  clearly  expressed,  (m) 

But. in  these  cases  :the  intention  of  the  testator  that  the  le- 
gacies shall  not  vest,  must  be  expressed  with  certainty  to  pre- 
vent the  operation  of  "the  general  rule :  for  although  the  pay- 
m^kt  of  the  legacies  be  expressly  postponed  till  the  testator's 
debts  be  discharged,  or  till  the  sale  of  an  estate  be  effected, 
or.lill  after,  the  residue  of  personal  estate  shall  be  laid  out  in 
the  purchase  of  lands,  yet  the  general  rule  that  the  gift  is 
immediate,  and  the  payment  alone  postposed,  will  operate : 
and  the  l^^y  will  be  transmissible,  though  the  legatee  die 
before  the  discharge  of  debts,  or  other  event  until  which  the 
payment  b  expressly  postponed,  (n) 

In  the  instances  where  this  exception,  by  reason  of  the  ma- 
nifest intention  of  the  testator,  prevents  the  operation  of  the 
nile,  it  must  be  observed  that  the  legacies  will,  at  all  events, 
be.  considered, vested  at  the  period  when  the  debts  of  the  tes- 
tator tnight  have  been  paid,  or  the  sale  or  purchase  might  have 
been  effected,  upon  a  due  administration  qf  the  affairs  of  the 
testatokr :  And  a  court  of  equity  will  enquire  into  what  that 
period. might  have  been:  for  that  court  will  not  suffer  the 

(Q  Mackell  v.  Winter,  3  Ves.  536.  Cas.  92. 

Howes  o.  Herring,  1  M'Clel.  &Y.  (n)  Gaskellv.IIarman,6Ves.l59. 

295.             '  11  Ves.  489.     Stuait  v.  Bniere,  6 

(0  Bernard  v,  Montague,  1  Merlv.  Ves.  529.  in  notis.      Entwistle  v, 

422.  Markland,  6  Ves.    528.   in    notis. 

(m)  1    Rop.  Leg.   485.  3d  edit.  Sitwell  v.  Bernard,  6  Ves.  520.    1 

Law  V.  Thompson,  4  Russ.  Chanc  Rop.  Leg.  480.  3d  edit. 
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lagatoet'te  b#  pffjjtribed  by  Hm  ihndiilflBt'Oriu^- 
■MeiBarjr  dday  ofex^iitot  or  tnisteess.  (o) 
<iief  tficer/ttf        Another  esccptton  to  the  rule  may  Wstated  to  be:;  thai- if 
facU  r^^^      ^  eyeaty  upon  which  the  legacy'  is  direeied  to  be  pnid,  be 

nncevtate  m.  to  its  taking  pfawe;  thei^  the  legaey ^becomee  a 
eoi^tionid  legaey^  and  will  not  derolye  en  tiie  exeoiiloni  m 
adminialratani  cf  the  legatee,  unleai  the  conditioa  be  pny 
fomed  by  the  happening  of  the  eyent^d^) 

Thus  in  Aikm»  ▼«  Biccook9,{q)  the  bequest  waa.c^  9HM. 
toi  Elis*  fficceefcs,  to  be  paid  at  the  tiuM  of  her  nMucviagei  er 
within  three  numths  afterwards,  provided  she  manied  willi' 
the  appfobatioii  of,  fco. :  The  testator  also  gave  to.  EUaabetii 
a»  annuity  nntili  that  event  took  place :  She  died  without 
ever  haying  been  married,  after  iMving  attained  the^age-of 
twent]F-one:  The  question  was,  whether  Elizabeth  took  snob 
a  yaested  interest  in  die  legacy,  as  was  transmissible  to«her 
adminbtratDr :  And  Lord  Hardwicke  determined  in  the  negn- 
tiye;  upon  which  occasion  he  r^aarked,  that  in  the  comauNi 
eases  of  legacies  to  be  paid  at  tiie  age  of  twenty-one^  these 
was  a:  certain  tnne  fiacedy  not  to  the  thing  itself>  but  tottthe 
^ceention  of  it;  and  the  time  so  fixed  must  necessarily «?- 
riye :  But  that  when  the  time  annexed  to  the  payment  wais 
merely  eventual,  and  might  or  might  not  come,  and  the  per^ 
son  died  before  the  contingency  happened,  his  Lordship 
could  find  no  instuice,  where  it  had  been  decided  that  the 
legacy  should  be  paid  at  all  events. 

But  this  exception  will  net  apply  when  it  ie  af^rent  fro» 
the  whole  of  the  will,  that  it  was  not  the  intention  of  the 
testator  to  make  4he  legacy  conditional :  Thus  in  Booih  v. 
Bootk{r)  the  testator,  haying  two  great-nieces,  both  of  age, 
named  Phoebe  and  Anne,  devised  the  residue  of  his  osteite  to 
trustees,  in  trust,  to  place  it  out  at  interest,  and  pay  the 
annual  produce  to  Phoebe  and  Ann,   until  their  respective 


(o)  I  Meriv.  428.    Elwin  v.  EI-  Godolpk  pt.  3.  c.  25.  §.  25. 

win,  8  Veff.  547.    1  Rop,  Leg.  484.  (q)  \   Atk,    500.     1   Hop.  heg. 

3d  edit.  486.  3d  edit, 

(p)  Swinb.  pt.  7.  §.  23.  pi.  10.  (r)  4  Ves.  399. 
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wttAgeBf  md  mmft^diiAtely  aftes  iiuAt  reipeetf  w  inanfaigni) 
toasrign  to  them  mpectrrely  tbeirso^eral shaves:  Pbosba^ 
after  soyfifing  the  tefti^or>  died  irithoat  ever  befaig  imrried : 
ttd  Hie  qveatioo  was,  whether,  aotwitfastandiiif  Pbosbe  never 
nianried,  she"  tedk  a  vested  mterest  in  her  moiety^  whieb  was 
(kaiimiwiMe  al  her  death  tn  her  personal  lepresentalivBs,  one 
$i-whofm  waa  her  sister  Ann ;  Lend  Aifvaniej/hek^  on  the 
gmaul  of  die  beqnest  being  a  residiie(#)  and  given  to  per* 
iMa  of  matnritf y  as  abo  upon  the  words  of  tfie  devise,  that 
Ihe  e«ee  w«a  one  where  the  msodm  dies  inewtm  condUionem 
faeii  eoaM  not  be  applied ;  and  that  Phoebe  took  a  vested 
bteseet  iu  her  share,  to  which  Ann,  as  her  residaary  legatee, 
was  iaUDtodiateiy  entitled,  althongh  Ann  coold  not  claim  her 
own  mginal  diaie  previous  to  her  own  marriage.  • 

It  nsBuana  to  consider  the  other  positive  role  on  this  sab-  2d.  Rule : 

ject:  via.  that  if  the  words  "  payable^  or  «  to  be  paid,^  are  u^^^l^ 

omitted,  and  the  legacy  is  given  at  twenty-one,  or  ^,  when,  **  when,"  <<  in 

at  caas  of^  or  provided,  the  legatee  attains  twenty«-one,  or  any  ^^jed,** 

other  fotore  definite  period :  this^  confers  on  him  a  contingent  ^^^  legatee 

.  _.,,__,  .  -  ,  ....     attains  twen- 

iatereat,  which  depends  for  its  vestmg,  and  tts  tranumssibi-  ty-one,  &c.  is 
Kty  to  hie  execators  or  administrators,  on  his  being  alive  at  ^°^i>seQ^  ^ 
ika  period  specified. 

In  Qnfbio  v.  South,  {t)  the  testator  being  possessed  of  eon-  ^  at  :* 
ridemUe  personal  estate  in  Jamaica  and  in  England,  be- 
qneathed  as  follows :  ^'  I  g^ve  to  J.  S.  now  ander  the  custody 
of  R.  D.  2000/.  at  the  age  of  twenty-one  years,  to  be  paid  by 
wpj  execntors  in  England:''  J.  S.  died  under  the  age  of 
twentf-one,  but,  having  attained  the  age  of  eighteen,  he  be* 
q^eatted  tliis  legacy  to  the  defendant  South ;  the  vdidity  of 
vdiiek  disposition  depended  upon  the  question,  whetlier  J.  S. 
took  a  vested  interest  in  the  money  before  the  age  of  twenty- 
one':  And  the  Lord  Chancellor  determined  that  the  legacy 

(«)  See  also  Jones  v.  Mackilwain,  testacy  with  respect  to  any  part  of 

1  Ross.  Chanc  Cas.  223.     There  the  testator's  piopertjr :    By  Sir  W. 

bat  always  beea  a  strong  disposi-  Grant,    in   Leake  v.  Robiasoa,.  2 

tion  in  the  Court  to  construe  a  resi-  Meriv.  386. 

duary  clause  so  as  to  prevent  an  in-  (0  1  £q*  Cas.  Abr.  295.  pi.  6. 
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did  not  paaf  J  to  the  defendant,  since  J.  8/s  interest  in  k  was 
not^yeated,  but  contingent ;  and  liis  Lordship  remarked,  that 
the.iixMrd  ^*  now"  was  merely  descriptive  of  the  condition  of 
the:  legatee,  and  that  the.  word  ^*  paid"  was  only  applicable  to 
the  perstos  .by  whom  the  money  was  to  be  satisfied.  .  '  : 
^80  in  \Cru9e  t.  JBarIey,{u)  the  testator  gave  to  his  son  200/. 
o^'hisagepf  twenty-one:  The  son  died  under  twenty-one: 
and  it  was  determined  that  the  legacy  never  vested  in  him ; 
as, the  .age  was  annexed  to  the  gift,  and  not  to  the  payment; 
and  oOnseqnently,  his  personal  representative  could  not  be 
entitled  to  the  money.  . 

.  lid  Smell  V.  Dee,  (v)  the  bequest  was  of  "  100/.  a-piece  to 
the'  two  children  of  J.  S.  at  the  end  of  ten  years  next  after 
my  decease :"  The  legatees  died  before  the  expiration  of  the 
ten  years :  And  Lord  Cowper  held  the  legacies  to  be  extinct, 
and  said,  '*  that  wherever  the  time  is  annexed  to  the  legacy, 
and  not  to  the  payment  of  it  (as  in  the  present  case),  if  the 
legatee  die  before  the  day  of  payment,  the  legacy  is  lapsed."  - 

**%£/* ^wLen:^      hk  St€^letonY.  Cheales,(w)  it  was  clearly  held,  that  the 

expressions  "  at  twenty-one,"  or  f*  (/*,"  or  "  when  he  shall  at- 
tmn  twenty-one,",  were  all  one  and  the  same,  and  in  each  of 
those  cases,  if  the  legatee  died  before  that  age,  the  legacy 
lapsed.  This  is  fully  confirmed  by  Sir  W.  Grant  in  Hanson 
v.  Graham,  (x)  who  observed,  that  in  the  civil  law  the  words 
'^  cum"  and  *'  si,"  as  referred  to  this  subject,  are  precisely 
equivalent ;  and  from  that  law  we  borrow  all,  ojr  at  least,  the 
greatest  part  of  our  rules  upon  legacies,  (y ) 

"  Provided."         In  Atkinson  v.  Turner,  (z)  the  testator  gave  two-thirds  of 

three*^ghths  of  his  joint  stock  and  trade  to  his   grandson, 
provided  he  should  attain  the  full  age  of  twenty-one,  with, 
remainder  over  if  he  did  not  live  to  that  period :  The  grand- 

(m)  3  P.  Wms.  20.  trine :  but  Sir  W.  Grant,  in  Hanson 

(v)  2  Salk.  415.                           *  t. Graham,  6  Ves.  243,  demonstrates 

(w)  Prec.  Chanc.  317.  that  the  principle  on  ^hich  his  Lord- 

(jt)  6  Ves.  243,  245.  ship  proceeded  was  an  erroneous 

(y)  In  the  case  of  May  v.  Wood,  one.     See  also  Lane  v.  Goudge,  9 

3  Bro.C.  C.  473,474, Lord  Alvanley  Ves.  230. 

broadly  laid  down  a  different  doc-  (z)  2  Atk.  41. 
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flOD  died  under  twenty-one ;  and  the  question  was,  whether 
Ui  adminiitrator  was  entitled  to  the  profits  which  accrued 
from  the  death  of  the  testator  to  the  infant's  decease ;  *  which 
depended  upon  the  circumstance  whether  he  took  a  vested 
interest  in  the  l^acy  during  minority :  And  the  Master  of 
the  Rolls  determined  in  the  negative ;  considering,  that  by 
Ae  words  of  the  will,  nothing  vested  in  the  legatee,  since  he 
did  not  attain  the  age  of  twenty  one. 

In  Elton  T.  Elian,  (a)  where  a  testator  gave  to  his  grand"  **  In  case." 
daughter  IdOO/.  to  be  at  her  disposal,  in  case  she  married  with 
consent,  8cc.,  Lord  Hardwicke  held,  that  marriage  was  a  con- 
dition precedent  to  the  vesting  of  the  legacy ;  obsejrvibg,  that 
whether  a  testator  said,  **  in  case  she  marry,  I  give,''  or,'  '^  I 
give,  >  in  caae  she  marry,''  made  no  difference ;  for  in  both 
instances,' marriage  is  annexed  to  the  substance  of  the  de- 
vise,  (jbl) 

Where  there  is  no  gift  but  by  a  direction  to  transfer  ^'frorn  Direction  to 
and -after"  a  given  event,  the  vesting  will  be  postponed  till  a'from^nd 
after  that  event  has  happened,  unless  from  particular  circum-  after. " 
(tanees  a  contrary  intention  is  to  be  collected,  (c) 

It  may  now  be  proper  to  ascertain  the  exceptions  prevalent  Exceptions  to 
with  respect  to  this  latter  rule :  1st,  Where  a  testator  be-  ^      "  ® ' 
((DeathB  a  legacy  to  a  person  at  a  future  time,  and  either  gift  of  inter- 
gives  him  the  intermediate  interest,  or  directs  it  to  be  applied  (^f^st : 
for  his  benefit,  the  Court  there  considers  the  disposition  of 
the  interest  to  be  an  indication  of  the  testator's  intention,  that 
the  legatee  should  at  all  events  have  the  principal,  and  on 
this  ground  holds  such  legacies  to  be  vested.  (<2) 

Thns  in  Foneretm  v.  Fonereauy  (e)  the  bequest  was  of 
10002.  to  Claudius  Fonereau,  when  be  should  have  attained 
the  age  of  twenty-five :  The  testator  empowered  his  exe«> 
cators  and  trustees  to  place  the  money  at  interest,  which  he 
directed  to  be  applied  at  their  discretion  for  the  education  of 
Claudius,  as  also  part  of  the  principal  to  put  him  apprentice, 

(c)  3  Atk.  504.  (d)   Fearne,    Cont.    Rem.    553. 

-(()  See  also  Knight  v.  Cameron,  note  by  Mr.  Butler. 

14  Ves.  389.  (e)  3  Atk.  645.    1  Rop.  Leg.  495. 

(c)  Leake  t;.  Robinson,  t  Meriv.  3d  edit. 
387.    Booth  V.  Booth,  4  Ves.  399. 
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aad  4b9  jnoniader  4o  bepiU-to  kiiii  nrhflo  he dioifld^ htfire 
■Jtiiimdi  &ei«ge  jof^  twenty-ifive,  and^  iMt  hslorec  CHandidf 
hsftHgcKed  wider  that  age,  the  queitioii  wag^  whether  Jm 
peiaoiial  refneBeaiatiTe  was  eatitled  to  the  legacy;  which 
depeadidi  n^on  ^shk^  whether  he  took.a  vested  iatevest:  And 
jLord  Hardwioke'decided  in  the  affirmative. 

In  JETooM  v«  Hoaih,  (/)  the  testator  gave  100/.  to  Thomas 
Hoath  at  his  age  of  twenty-one,  and  dkecied  the  intenaediaite 
interest  to  be  {Ndd  to  his  mother  for  his  maintenaaoe :  Thomas 
having  died  under  twenty-one,  the  question  was,  whether  this 
wBB/a: vested  legacy  :  And  Lord  Thurlow  determined  in  tibe 
afiinmtive,  in  consequence  of  the  interest  having  been  giftti 
for  the  benefit  of  Thomas,  before  his  legacy  became  parable. 

In  Ham90H  y^Grakaoh  ig)  the  testator  bequeathed  to  his 
three  graaddiAdren  60M.  arpieoe,  four  per  cent,  consob^iohsa 
they  should  respectively  attain  the  age  of  twenty-one,  or  he 
married,. piwided  the  marriages  weie  had  with  the  consent 
of  his  jeaBtontors  and  trusted;  and  he  directed  the  interest  of 
the  annuities  to  be  laid  out  at  the  discretion  of  his  executtwa 
and  trustees  as  they  should  think  proper,  for  the  ben^t  of  tiio 
legatees  until  they  attained  twenty-one  or  married,  and  for  no 
other  ;use,  intent  .or  purpose :  The  testator  then  gave  his  resi- 
duapy  personal  estate  to  his  son  Isaac  Graham,  whom  he  ap- 
pointed executor :  One  of  the  grandchildren  died  intestate  at 
the<age  of  nine  yewrs,  after  surviving  the  testator:  and  tiM 
question  was,  whether  the  plaintiffs,  its  next  of  kin,  or  the 
residuary  legatee  of  the  testator,  were  entitled  to  the  legacy ; 
which  depended  upon  this  circumstance,  whether  the  deceased 
grandchild  to^  a  vested  interest  in  it :  And  Sir  W.  Grant 
detocmined  in  favour  of  the  plaintiffs,  the  next  of  kin,  ufon 
the  principle,  that  the  gift  of  the  whole  interest  for  jthe  benefit 
of  the  legatees,  which  gave  them  the  absolute  furoperty  in  it, 
as  it  became  due,  also  gave  them  immediate  vested  interests 
in  the  legacies,  and  consequently,  that  the  next  of  kin  of  the 
deceased  grandchild  were  entitled  to  the  500/.  bequeathed 
to  it.  (A) 

(/)  2  Bro.  C.  C.  4.    1  Rop.  Leg.      3d  edit. 
495.  3d  edit.  (  )  See  huther  on  the  subject  of 

(g)  6  Ves.  239.  1  Rop.  Leg.  498.      this  exception,  Branstrom  v.  Wilkin- 
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-Bst  if^  the  gift  of  mamtenaace  4ie  aot'do-eitteuisre  witb  the 
vhofe  Mbooiit  -oi  the'hiteradt  (t)  or  if  it  be  made^ont  of  ttMtther 
f«Bd,-(;^)  iB"iietftber  ease  will  Ae  legacies  vest^  pricxr  tvihe 
aoifral  trf*  the  periods  at  nrhich  they  are  made  pa3FabIe :  for 
tadk  proTisioiis  afford  no  presampti<m  that  the  -testatoM  'iii^ 
teaded  the  legacies  to  vest  before  they  became  doe. 
.  A^aia,  IB  the  cases-aboTO  cited,  the  cofT^Mfof  tiierpiopttty 
gireD^  with  a  postpmieBieiit  of  the  payment,  and  the  in- 
or  fund  directed  to  be  applied  or  aumaged  4br  the  be^ 
aefit  of  the  legatee :  But  the  exception  will  not  apply  whore 
tte  interest  or  dividends  alone  are  the  subject  of  bequests 
aatil  a  particnlar  time,  and  the  principal  is  not  sooner  taken 
eat  of  tiie  residue,  but  directed  for  the  &rst  time  to  be  taken 
oat  of  it,  and  paid  or  transferred  to  the  legatee  (U  the  itid  of 
thai  perwd:  because  the  gift  and  payment  of  it  are  one  and 
the  same,  and  it  was  the  intention  of  the  testator  to  make  the 
gifts  of  die  mterest  and  the  capital  separate  and  distinct,  so  as 
to  conrtitote  the  time  appointed  for  payment  of  theprinoiH. 
the  rerj  essence  of  the  gift  of  it.  {i) 

Thm  in  Bairfard  y.  Kebbell^iJ)  the  testatrix  gave  to 
Robert  'Endly  the  dividends  which  should  become  due  after 
her  death  upon  dOOI.  3  per  cent,  bank  annuities,  until  he 
ihoald  arrive  at  the  full  age  of  thirty-two  years,  at  which 
time  vhe  directed  her  executors  to  transfer  to  him  ^he  pii»- 
cipal  sum  for  his  own  use :  Bobert  died  under  Aat  age ;  an4 
the  question  was,  whether  hb  personal  representatives  or  the 
residoary  leg^atee  of  the  testratix  were  entitled  to  the  legacy; 
wfaieh  depended  upon  the  circumstance,  whether  Bobert  took 
a  vested  interest  in  it  previous  to  the  age  of  thirty-^two  :  it 
was  innsted  for  the  residuary  legatee,  that  there  was  no  gift 

MB,  7  Vet.  421.    Lane  t;.  Goudge,     Ves.  249.     Leake  t;.  'HobinsoD,  ft 
9  Vss.  229.    Leake  v,  Robinson,  2      Meriy.  386, 387. 


r.  386.    Jones  v.  Mackilwain,  0)  ^  ^^^P-  ^^'  ^^^«  3d  edit. 

1  Russ.  Chanc.  Cas.  220.  Livesey  t;.  (Jc)  1  Rop.  Leg.  500.    3d  edit 

Livesey,  3  Russ.  Chanc.  Cas.  287.  See  Jones  v.  Mackilwain,  1  Russ. 

542.  Chanc.  Cas.  224. 

(0  PuUford  V,  Hunter,  3  Bro.  (/)  3  Ves.  363.  1  Rop.  Leg.  500. 

C.  C.  416.     Hanson  o.  Grabam,  6  3d  edit. 
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of  the  principal  to  Robert  but  in  the  direction  to  transfer  at  a 
time  which  never  arrived ;  and  that  the  difference  was  be- 
tween a  gift  of  the  corpus,  taking  it  out  of  the  residue,  and  a 
g^t  of  the  dividends  only,  the  capital  being  to  be  taken  ont  at 
a  future  period  :  And  Lord  Rosslyn  concurred  in  this  state- 
ment, and  decreed  in  favour  of  the  residuary  l^^tee:  re- 
marking, that  he  had  looked  into  the  cases,  from  which  it 
appeared  that  dividends  were  always  a  distinct  subject  of 
legacy ;  that,  in  thb  instance,  there  was  no  gift  but  in  die 
direction  for  payment,  a  direction  that  only  attached  upon  a 
person  of  the  age  of  thirty-two,  which  necessarily  excluded 
Robert,  as  he  never  attained  that  age :  And  his  lordship  said, 
that  in  all  the  other  cases  of  vesting,  the  thing  was  given,  and 
the  profit  of  the  thing  was  given.  (/ ) 

It  must  further  be  remarked,  with  respect  to  this  exception^ 

that  a  contingent  gift  of  the  interest  will  not  vest  the  principal: 

Thus  a  legacy  to  A.,  as  soon  as  she  attains  twenty-one,  with 

interest,  is  contingent,  (m) 

where  a  pre-        ^  second  exception  to  the  latter  rule  is,  that  where  a  person 

vious  estate  is  bequeaths  a  sum  of  money  or  other  personal  estate  to  one  for 

given  to  an-       ,   ^  .  "^  *^ 

other.  life,  and  after  his  decease  to  another,  the  interest  of  the  se- 

cond legatee  is  vested  ;  and  his  personal  representatives  will 
be  entitled  to  the  property,  though  he  dies  in  the  lifetime  of 
the  person  to  whom  the  property  is  bequeathed  for  life,  (n) 

Thus,  in  Monkliouse  v.  Holnie,  (o)  the  testator  gave  800/^ 
to  trustees,  to  pay  to  his  wife  the  interest  for  life,  and  from 
and  after  her  death  he  disposed  of  the  said  sum  of  800/.  in 
manner  following,  &c. :  Then  the  testator,  after  several  inter- 
mediate devises  and  bequests,  gave  the  legacy,  upon  which 
the  question  arose ;  ''  I  also  give  to  Jonathan  Monkhbuse, 
son  of  my  brother  George,  the  sum  of  100/.  :*'  Jonathan, 
having  survived  the  testator,  died  before  the  widow ;  and  the 
question  was,  whether  he  took  a  vested  interest  in  the  legacy. 


(/)  See  also  Sansbury  v.  Read,  12  Stu.  490. 

Ves.  75.     Ford  v.  Rawlins,  1  Sim.  (n)  Fearne.  Cont.  Rem.  554.  note. 

k,  Stu.  328.  (o)  1  Bro.  C.  C.  298,  1  Rop.  Leg. 

(m)  Knight  v.  Knight,  2  Sim.  &  503.  3d  edit. 
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80  as  to  tnmtmit  to  his  personal  representatiTes :  And  Lord 
Aosslyn  decided  in  the  affirmatiye ;  his  Lordship  remarking 
that  the  800/.  was  given  to  the  trustees  to  pay  the  interest  to 
the  wife  for  life,  and  then  in  parts  and  shares ;  which  showed 
that  the  testator  intended  to  giye  vested  interests  to  the 
flevend  legatees. 

So  in  Blamire  v.  Geldart,  ( p)  the  testator  gave  to 
George  Pringle  200/.  3  per  cent,  consols,  at  his  wife's  de- 
cease, and  appointed  her,  Pringle,  and  another  person,  exe- 
cators,  to  manage  the  property  and  fulfil  the  intentions  of  his 
will:  Pringle,  the  legatee,  died  before  the  wife;  and  the  ques- 
tion waa,  whether  he  took  a  vested  interest  in  the  consols, 
which  entitled  his  personal  representative  to  a  transfer  of  them, 
the  testator^s  widow  being  dead  :  And  Sir  W.  Grant,  M.  R. 
determined  in  the  affirmative,  and  thus  expressed  himself: 
"  If  the  testator  had  given  the  stock  to  his  wife  for  life,  and  at 
her  death  to  Pringle,  it  would  have  been  clear  that  he  would 
have  had  a  vested  interest  in  the  nature  of  a  remainder :  In  a 
will,  it  is  not  material  in  what  order  the  clauses  are  arranged : 
The  question  is,  what  is  the  effect  upon  the  whole  ?  This  tes- 
tator begins  by  giving  to  Pringle  the  stock  at  the  death  of  his 
wife,  and  then  gives  to  his  wife  the  whole  of  his  property : 
Consequently,  she  has  a  life  interest  in  that  stock  so  given  to 
Pringle  at  her  death,  for  it  is  part  of  the  testator's  property 
not  antecedently  disposed  of:  Thus  the  will,  no  matter  in 
wiiat  order,  divides  the  fund  between  these  two  persons; 
giving  to  one  the  interest  for  her  life,  and  to  the  other  the 
capital  at  her  decease :  In  effect  and  substance  Pringle  took 
a  remainder,  which  became  vested  immediately  upon  the  tes- 
tator^s  death,  and  was  not  defeated  by  his  own  death  in  the 
Ufetime  of  the  wife."  (q) 

(p)  16  Ves.  314.    1  Hop.  Leg.  Howes,  3  Bro.  C.  C.  90.     Taylor  v. 

505.  3d  edit.  Langfoi^,  3  Ves.  119.     Wadley  v. 

[q)  See  further  on  the  subject  of  North,  3  Ves.  364.   HalUfax  v.  Wil- 

this  exception,  Atty.  Gen.  v.  Crispin,  son,  16  Ves.  168.     Walker  v.  Main, 

1  Bro.  C.  C.  386;    Exel  v.  Wallace,  1  Jac.  &  Walk.  1.    Pope  v.  Whit- 

2  Ves.  sen.  119.     Benyon  v.  Mad-  combe,  3  Russ.  Chanc.  Gas,  124. 
dison,  2  Bro.  C.  C  75.    Scurfield  v. 
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Within  the  principle  of  this  exception  may  be  considered 
the  cases,  where  the  fand,  which  is  the  subject  of  the  legacy, 
is  given,  not  as  in  cases  within  the  first  exception,for  the  benefit 
of  the  legatee  himself,  but  to  another  person  beneficially,  till 
the  legatee  arriye  at  a  particular  age,  as  till  he  attains  twenty- 
one  ;  or  for  a  certain  purpose,  as  till  a  certain  quantity  of 
debt  be  paid :  These  bequests  mean  to  ^ve  all  to  a  particular 
person,  but  to  carve  out  a  certain  interest  to  endure  a  certain 
time,  merely  by  way  of  exception  out  of  the  whole  property 
meant  to  vest  in  the  legatee,  (r) 

In  these  instances  the  person  to  whom  the  absolute  pro- 
perty is  limited,  will  take  an  immediate  vested  interest  in  the 
subject;  since  such  bequests  are  in  the  nature  of  remainders; 
the  rule  as  to  which,  is,  that  the  interests  of  the  first  and 
subsequent  takers  vest  together.  («) 

But  this  exception  will  not  apply  in  cases  where  the  {mn- 
oipal  itself  is  not  bequeathed,  but  the  interest  anltf  or  income 
is  given  to  a  person  for  life,  or  some  other  period,  and  at  the 
decease  of  the  first  taker,  or  the  end  of  the  period,  the  capital  is 
bequeathed  to  another,  and  where  it  appears  from  the  context 
of  the  will,  that  no  interest  in  the  capital  was  intended  to  pass 
till  the  determination  of  the  life  estate,  or  other  particular 
period :  for  in  such  cases  the  gift  of  the  income  and  the  gift 
of  the  capital  are  considered  as  distinct  gifts,  and  when  the 
legatee  of  the  principal  dies  during  the  preceding  period,  the 
legacy  is  not  transmissible  to  the  executors  or  adminis- 
trators, {t) 

Thus,  in  Billingsley  v.  Wills^  {u)  the  testator  gave  to  his 
brother,  Capel  Billingsley,  the  interest  of  1500/.  for  life,  and 
from  and  after  his  decease,  he  gave  the  said  sum  of  1500/.  to 
all  the  younger  sons,  and  to  all  the  daughters  of  Capel, 
equally,  to  be  paid  to  them  at  their  ages  of  twenty-one  ;  de- 
claring, that  no  elder  son,  if  there  should  be  more  than  one 
son,  nor  any  elder  daughter,  if  there  were  only  daughters  of 
Capel,  living  at  his  decease,  should  have  any  share  or  interest 

(r)  Lane  v.  Goudge,  9  Ves.  230.  (?)  Fearne,  Cont.  Rem.  554.  note, 

by  Sir  Wm.  Grant.  1  Rop.  Leg.  506.  3d  edit, 

(<)  See  Balmain  v.  Shore,  9  Ves.  (u)  3  Alk.  219. 
50r, 
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in  the  1500/. :  But  if  all  the  children  of  Capel,  except  one, 
died  before  twenty-one,  then  he  gave  1000/.,  part  of  the 
15002.,  to  such  surviving  only  child,  to  be  paid  at  twenty-one : 
Capel  had  three  children  when  the  will  was  made,  and  another 
child  after  the  testator's  death :  Letitia,  one  of  the  three 
children,  married  and  attained  twenty-one,  but  died  before 
her  father:  The  question  was,  whether  she,  having  attained 
twenty-one,  but  dying  during  the  life  of  her  father,  was,  not- 
withstanding, entitled  to  a  vested  interest  in  a  share  of  the 
1500/.,  so  as  to  transmit  it  to  her  husband,  the  defendant,  her 
personal  representative :  Lord  Hardwicke  determined,  that 
Letitia  took  no  vested  interest,  but  that  the  shares  in  re- 
msdnder  were  contingent  during  the  life  of  Capel  Billingsley, 
since  there  was  no  gift  of  the  capital  previously  to  his  death, 
the  objects  to  take  it  being  uncertain  till  that  event  happened, 
and  consequently,  the  time  of  payment  being  annexed  to  the 
sobstance  of  the  gift  of  the  legacy  (which  was  at  the  death  of 
Capel),  as  Letitia  was  not  then  living,  she  took  no  interest  in 
it  which  she  could  transmit  to  her  personal  representative,  (v) 
In  a  recent  case  (u?)  a  testatrix  gave  the  interest  of  the 
reddue  to  her  brother  during  his  life,  and,  after  his  death,  she 
gave  the  residue  to  her  executors,  in  trust  for  four  persons 
by  name,  and  the  survivors  and  survivor  of  them,  to  be  paid 
to  them  respectively  when  they  should  attain  twenty-one,  with 
interest  in  the  mean  time :  Of  these  four  persons,  two  died 
daring  the  life  of  the  brother:  And  LordEldon  held,  that  they 
did  not  take  vested  interests  in  any  part  of  the  residue,  but 
that  the  whole  of  it  belonged  to  the  two  survivors. 

III.     Of  the  Lapse  of  Legacies  payable  out  of  the  Real 

Estate. 

As  to  legacies  payable  out  of  real  estates  only,  the  first  rule 
above  stated,  adopted  with  respect  to  legacies  payable  out  of 

{if)  See    further,    Thicknesse  v.  Walk.    146.    Ford  v.  Rawlins,    1 

Liege,  3  Bro.  P.  C.  365.  Toml.  edit.  Sim.  &  Stu.  328. 

Beeres  v.    Brymer,   4   Ves.   692.  (w)  Pope  v.  Whitcombe,  3  Russ. 

Boston  V.  Whitgreave,  1  Jac.  &  Chanc.  Cas.  124. 
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peraonfd  estate,  viz.  that  when  the  gift  and  the  time  of  pay- 
ment are  distinct,  the  legacy  vests  immediately,  does  not  holdi^^ 
generally  speaking. 

The  reason  of  this  distinction  is,  that  in  the  civil  law  a  be- 
quest to  a  person  to  be  paid  at  a  future  time,  was  held  to 
confer  on  him  a  present  right  to  the  legacy,  notwithstanding 
the  time  of  payment  was  future ;  so  that,  immediately  on  the 
testator's  decease  it  became,  in  the  eye  of  the  civil  law,  a 
present  debt,  payable  at  a  future  time.  Now,  antienfly, 
legatory  matters  arising  on  personal  estate,  were  solely  under 
the  jurisdiction  of  the  ecclesiastical  courts,  and  the  decisions 
of  those  courts  were  regulated  by  the  civil  law :  By  degrees 
courts  of  equity  took  cognizance  of  them,  and  with  a  view 
to  uniformity  of  decision,  adopted  the  rule  in  question,  in 
respect  to  such  legacies :  But  legacies  payable  out  of  real 
estate  never  fell  within  the  cognizance  of  the  ecclesiastieal 
courts ;  there  was  not,  therefore,  the  same  reason  for  ap- 
plying this  rule  to  that  description  of  legacies;  and,  as  it 
appeared  contrary  to  the  favour  which  the  law  shews  to  the 
owner  of  the  inheritance,  courts  of  equity  rejected  it  as  a 
general  rule  in  respect  to  all  such  legacies,  {x) 

The  leading  case  generally  referred  to,  as  establishing  this 
distinction,  is  Poulei  v.  Poulet,  or  Pawletf  v.  Pawlett :  (y) 
There  Lord  Pawlett  settied  by  deed  real  property  in  trustees 
for  a  term  of  years  in  remainder  after  his  death,  upon  trust, 
after  payment  of  his  debts,  to  pay  such  sums  of  money  and 
maintenance  for  younger  children,  as  his  Lordship  should  ap- 
point by  will ;  and,  in  default  of  appointment,  to  raise  40001. 
a-piece  for  each  such  child,  payable  at  twenty-one  or  marriage, 
with  maintenance  in  the  intermediate  time :  Lord  Pawlett 
appointed  by  will  to  his  two  daughters,  and  only  younger 
children,  Susanna  and  Vere,  4000/.  each,  to  be  raised  and 
paid  in  manner,  and  at  the  times,  and  with  the  maintenance 
prescribed  by  the  deed :  Both  daughters  survived  him :  But 
Vere  died  under  age,  and  unmarried,  before  any  part  of  her 

(i)  Fearne,  Cont.  Rem.  555.  note         Q/)  2  Ventr.  366.     1  Vera.  204. 
by  Mr.  Butler.  321.     1  Rop.  Leg.  ^54.  3d  edit. 
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portion  coald  be  raised ;  and  her  mother  was  her  administra- 
trix, who  claimed  her  portion:  The  question  was,  whether 
sach  claim  could  be  supported,  as  Yere  died  under  twenty- 
one,  and  unmarried:  And  the  Lord  Keeper  determined  in 
the  negative;  observing,  that  ''the  portion  was  to  come 
wholly  out  of  the  lands,  and  the  personal  estate  no  way  sub- 
jected or  made  liable  to  the  payment  of  it  by  the  will." 

The  rule  of  law  laid  down  in  the  case  of  Pawlett  v.  Pato^ 
Utt  has  been  adopted  in  a  numerous  series  of  cases:  (z)  and 
in  conformity  with  the  principle  of  it,  it  has  been  further  de- 
cided, that  a  gift  of  interest  until  the  legacy  becomes  due  will 
not  vest  the  principal,  when  the  legacy  is  charged  on  land ; 
but  if  the  legatee  dies  before  time  of  payment,  the  legacy  is 
lost,  (a) 

Bat  a  difference  observable  in  the  apparent  motives  for  the 
postponement  of  legacies,  has  given  rise  to  an  extensive  ex- 
ception from  this  general  rule  respecting  the  vesting  of  lega- 
cies charged  on  land.  When  a  legacy  is  bequeathed  to  a 
child  on  his  attaining  twenty-one  or  marrying,  or  on  any  other 
event  personal  to  him,  the  legacy  is  evidently  postponed  to 
the  time  specified,  from  its  being  considered  that  the  legatee 
will  then  want  the  benefit  of  the  legacy ;  but,  when  the  estate 
is  devised  to  a  person  for  life^  and  after  his  decease  is  charged 
with  a  legacy,  the  legacy  is  evidently  postponed  till  the  de- 
cease of  the  devisee  for  life,  from  its  being  incompatible  with 
Us  life  estate,  that  it  should  be  raised  in  his  lifetime :  The 
payment  of  the  legacy  is  therefore  considered  to  be  postponed, 
in  the  first  case,  from  regard  to  circumstances  personal  to  the 
legatee ;  and,  in  the  second,  from  regard  to  the  circumstances 
of  the  estate;  and  it  has  been  inferred,  that  in  cases  of  the 
first  description,  the  testator  does  not  intend  the  legatee  shall 
receive  the  legacy,  unless  the  circumstance  happens  on  which 

(z)  Smith  V.  Smith,  2  Vem.  92.  Prowse  v.  Abingdon,  1   Atk.  485. 

Tatts  V.  Phettiplace,  2  Vera.  416.  Harrison  v.  Naylor,  3  Bro.  C.  C. 

S.  C.  Prec.  Chanc.  140.    Reynish  v,  108. 

Martin,  3  Atk.  335.     Jennings  v.         (a)  GawIerv.Standerwickc,  1  Bro. 

Looks,  2  P.  Wms,  276.     Duke  of  C.  C.  106.  in  a  note  to  Green  ». 

Chandos  v.  Talbot,  2  P.  Wins.  610.  Pigot.    S.  C.  2  Cox.  15. 
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the  testator  made  it  payable ;  and  tbat  in  cases  of  the  second 
description,  the  testator  intends  the  legatee  shall  receive  it  at 
all  events :  In  the  former  cases,  therefore,  it  has  been  held 
that,  if  the  legatee  dies  while  the  time  of  payment  is  in  sus- 
pense, the  legacy  sinks  into  the  land  for  the  benefit  of  the 
bheritance ;  and  in  the  latter  cases  it  has  been  held,  that  if 
the  legatee  dies  daring  the  continuance  of  the  preceding  estate 
or  interest,  his  personal  representatives  will  be  entitled,on  its 
determinatton,  to  have  the  legacy  raised  for  their  benefit.  (6) 

The  case  of  King  v.  Withers,  which  there  has  already  been 
occasion  to  state,  (c)  is  the  leading  case  by  which  this  exception 
has  been  established,  as  to  the  vesting  of  legacies  payable  out  of 
the  real  estate  at  a  future  time :  and  the  principle  of  that  de- 
cision has  been  adopted  in  a  multitude  of  subsequent  cases,  (d) 

It  must  be  further  observed  with  respect  to  this  general 
rule,  that  it  may  clearly  be  controlled  by  a  direction  in  the  wil) 
that  the  legacy  should  vest  on  the  testator's  death  :  Thus  in  a 
late  case,(£)  the  testator  gave  legacies  charged  on  his  real 
estate  to  his  two  daughters,  ^*  the  same  to  vest  in  them  tmnur- 
diately  on  my  death,  but  to  be  paid  on  their  attdning  their 
ages  of  twenty-one  years,  and  the  interest  thereof  in  the  mean 
time  to  be  applied  in  their  maintenance  and  education  :**  Hie 
daughters  both  died  infants  ;  and  it  was  contended,  that  the 
legacies,  as  against  the  real  estate,  must  sink  for  the  benefit 
of  the  devisee :  But  Sir  John  Leach,  V.  C.  held  that  this  was 
prevented  by  the  express  direction  that  the  legacies  should 


(b)  Feame,  Cont.  Rem.  557.  note 
by  Mr.  Butler. 

(c)  AntCy  p.  576. 

(d)  Godwin  v,  Munday,  1  Bro. 
Chanc.  Cas.  191,  and  the  cases  in 
the  notes  thereto.  Hutchins  v.  Foy, 
Com.  Rep.  716.  723.  Lowther  v. 
Condon,  2  Atk.  128.  Emes  v.  Han- 
cock, 2  Atk.  507.  Sherman  v.  Col- 
lins, 3  Atk.  3 19.  Hodgson  e.  Rawson, 
1  Ves.  sen.  44.  Tunstall  v.  Brachcny 
Ambl.  167.  S.  C.  1  Bro.  C.C.  124, 
note  to  Dawson  v.  Killet.  Embrey  v. 


Martin,  Ambl.  230.  Manning  v. 
Herbert,  Ambl.  575.  Jeale  v,  Titc- 
kener,  Ambl.  703.  S.  C.  1  Bro. 
C.  C.  120,  in  a  note.  Clark  v. 
Ross,  2  Dick.  529.  S.C.I  Bro. 
C.  C.  120.  note.  Dawson  v.  Killet, 
1  Bro.  C.  C.  119,  and  the  cases  in 
the  notes.  Walker  r.  Main,  1  Jac. 
&  Walk.  17.  Watkins  v.  Cheek,  2 
Sim.  &  Stu.  199. 

(e)  Watkins  v.  Cheek,  2  Sim.  & 
Stu.  199. 
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vest  on  the  death  of  the  testator;  and,  therefore,  that  the  per- 
sonal representatives  of  the  daughters  were  entitled  to  the  le- 
gacies. 


IV.  Of  the  Lapse  of  Legacies  charged  on  a  mixed  Fund  of 

Realty  and  Personalty. 

It  sometimes  happens  that  legacies  are  charged  on  a  mixed 
fond,  that  is,  both  on  real  and  personal  estate :  In  that  case, 
the  personal  estate  b  considered  to  be  the  primary  fund,  and 
the  real  estate  to  be  the  auxiliary  fund  for  the  payment  of  the 
legacies.  So  far  as  the  personal  fund  will  extend  to  pay  them, 
the  case  b  governed  by  the  same  rules  as  if  the  legacies  were 
payable  out  of  personal  estate  only :  and  so  far  as  the  real  es- 
tate must  be  resorted  to  for  the  payment  of  the  legacies,  the 
case  b  governed  by  the  same  rules  as  if  they  were  charged  on 
the  real  estate  only.  (/) 

Thus  in  The  Duke  of  Chandos  v.  Talbot,  (g)  Sir  T.  Dole- 
man  bequeathed  to  his  nephew  Thomas  500/.  payable  at  the 
age  of  twenty-five :  He  also  devised  his  real  estates  to  trus- 
tees, charged  with  the  payment  of  debts  and  legacies :  Tho- 
mas, having  survived  the  testator,  died  at  the  age  of  sixteen : 
From  the  state  of  the  real  and  personal  assets,  it  became 
necessary  for  the  Court  to  determine  whether  all  or  what  pro- 
portion of  the  500/.  was  to  be  paid,  regard  being  had  to  the 
circumstance  of  the  legatee  not  having  lived  to  the  age  of 
twenty-five :  And  the  Court  decided,  that  so  much  of  the  le- 
gacy as  was  to  affect  the  real  estate,  failed  by  the  death  of 
Thomas  under  twenty-five ;  and  that  such  part  of  it  as  the 
personal  estate  was  sufiicient  to  answer,  vested  in  the  legatee, 
and  was  transmissible  to  his  personal  representatives :    Lord 
King  observed  upon  thb  occasion,  that  there  was  no  difference 
where  the  real  as  well  as  the  personal  estate  was  charged ; 
for  in  such  case,  so  far  as  the  executor  or  adminbtrator 
of  the  legatee  claimed  out  of  the  latter  fund,  he  should  suc- 

(/)  Fearne,Cont.Rem.557,  note         (g)  2  P.  Wras.  601.  1  Hop.  Leg. 
by  Mr.  Butler.  557.  3d.  edit. 
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ceed,  according  to  the  rute  of  the  ecclesiastical  coiurt,  in  which 
those  things  were  determinable,  eyen  although  the  infant 
legatee  died  before  the  time  of  payment ;  but  that  so  far  as 
the  legacy  was  charged  upon  the  land,  so  far  should  it,  upon 
the  legatee  d3ring  before  the  money  became  payable,  sink; 
and  this  being  the  rule  which  had  of  late  universally  pre- 
vailed, whether  the  legatee  were  a  child  or  a  stranger,  it 
would  be  of  the  most  dangerous  consequence,  and  disturb  a 
great  deal  of  property,  to  break  into  it. 

So  in  Prowse  v.  Abingdon,  (h)  Mr.  Compton,  after  di- 
recting his  trustees  and  executors  to  sell  part  of  his  real 
estate,  towards  satisfaction  of  debts,  and  to  stand  seised  of 
the  rest  upon  trust,  by  the  means  mentioned  in  his  wiD, 
to  pay  all  his  debts  and  legacies,  remainder  to  the  use  of 
Mrs.  Abingdon  for  life,  &c.  gave  to  his  nephew  Thomas 
Prowse  a  legacy  of  600/.  to  be  paid  at  twenty-one  or  marriage: 
Thomas  never  married,  and  died  under  twenty-one ;  and  it 
became  necessary  to  resort  to  the  real  fund,  charged  with 
debts  and  legacies,  for  payment  of  the  legacy  of  500/.,  if  the 
administrator  of  Thomas  were  entitled  to  receive  it,  notwith- 
standing the  death  of  the  latter  during  infancy :  But  Lord 
Hardwicke  was  of  opinion  against  the  claim,  upon  the  prin- 
ciple that,  as  Thomas  died  under  twenty-one,  he  did  not  take 
a  vested  interest  in  the  money,  so  far  as  concerned  the  real 
estate,  (i) 


Section  VI. 

Of  Legacies  on  Condition. 

In  the  preceding  section  one  sort  of  conditional  legacy  has 
been  considered :  viz.  where  the  condition  is  that  the  legatee 
shall  be  alive  at  a  particular  period :  It  is  now  proposed  to 
treat  of  this  species  of  legacy  generally. 

A  conditional  legacy  is  defined  to  be  a  bequest  whose  ex- 

{h)  1  Atk.  482,  ;      (0  See  1  Rop.  Leg.  558.  3d  edit. 
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iftenoe  depends  upon  the  happening,  or  not  happening,  of 
some  snc^rtain  event,  by  which  it  is  either  to  take  place  or  to 
be  defeated,  (k) 

No  precise  form  of  words  is  necessary  in  order  to  create 
conditions  in  wills :  but  whenever  it  clearly  appears  that  it 
was  the  testator's  intent  to  make  a  condition,  that  intent  shall 
be  carried  into  effect  (/) 

In  the  case  of  Tattersall  v.  Howell^  (m)  a  legacy  was  gpiveo, 
provided  the  legatee  changed  his  coarse  of  life  and  gave  op 
all  low  company  and  frequenting  public  houses :  And  Sir  W. 
Grant  held,  that  this  was  a  condition  such  as  the  court  would 
carry  into  effect,  and  directed  the  Master  to  enquire,  whether 
die  legatee  had  discontinued  to  frequent  public  houses, 
keeping  low  company,  &c. 

Conditions  are  subject  to  the  well  known  division  into  con-  Of  conditioDs 
ditions  piecedent,  and  conditions  subsequent.    When  a  con-  P'ff  c®^®"**  ^^ 

r  '  1  subsequent. 

dition  is  of  the  former  sort,  the  legatee  has  no  vested  in- 
terest till  the  condition  is  performed :  when  it  is  of  the  latter, 
the  interest  of  the  legatee  vests  in  the  first  instance,  subject 
to  be  devested  by  the  non-performance  or  breach  of  the 
condition  (n) 

For  example,  in  the  instances  already  adduced  of  con- 
tingent legacies,  the  endurance  of  the  life  of  the  legatee 
till  the  period  specified,  was  a  condition  precedent  to  the 
legacy  vesting  in  him :  and,  since,  by  reason  of  his  death, 
he  failed  to  perform  the  condition,  he  never  acquired  any 
vested  interest 

For  an  example  of  a  condition  subsequent  may  be  men- 
tioned the  case  of  Nicholls  v.  Oshorn,  (o)  where  the  testator 
bequeathed  the  surplus  of  his  personal  estate  to  his  niece, 
about  the  age  of  seventeen,  to  he  paid  to  her  at  the  age  of 
twenty-one :  and  if  she  should  die  before  twenty-one  or  mar- 

(&)  1  Rop.  Leg.  645.  3d  edit.  condition  subsequent  by  the  civil  law 

(Q  Mi,  Godolph.  Pt.  3.  C.4.  s.  4.  is  of  the  nature  of  a  condition  pre- 

(m)  2  MeriT.  26.  cedent  at  common  law:    Harvyt;. 

(«)  Every  condition  by  the  civil  Aston,  Com.  Rep.  738. 
law  suspends  the  legacy,  so  that  a         (o)  2  P.  Wms.  419. 
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precedent  I 


Impossible 

conditions 

subsequent. 

Illegal  condi- 
tions pre- 
cedent : 


riage^  then  over :  And  it  was  held,  that  the  surplus  vested 
in  the  niece,  and  that  the  bequest  over  was  on  a  condition 
subsequent. 

With  respect  to  conditions  precedent,  which  are  impossible^ 
a  different  rule  is  applicable  to  bequests  of  personal  property 
from  that  which  is  prevalent  respecting  devises  of  realty:  By 
the  common  law  of  England,  if  a  condition  precedent  is  im« 
possible,  as  to  drink  up  all  the  water  in  the  sea,  the  devise 
will  be  void,  (p)  But  by  the  civil  law,  which  on  this  subject 
has  been  adopted  by  the  courts  of  equity,  (q)  when  a  condi- 
tion precedent  to  the  vesting  of  a  legacy  b  impossible,  the 
Ibequest  is  single,  L  e.  discharged  of  the  condition :  and  the 
legatee  will  be  entitled  as  if  the  legacy  were  uncondi- 
tional, (r) 

If  indeed  the  impossibility  of  the  condition  were  unknown 
to  the  testator,  as  where  a  legacy  is  given  on  condition  the 
legatee  marries  the  testator's  daughter  who  happens  to  be 
then  dead  ;  or  where  the  impossibility  arises  firom  a  subse- 
quent act  of  God,  as  if  she  be  living  at  the  date  of  the  will, 
but  dies  before  the  marriage  can  be  solemnized ;  the  impracti- 
cability of  the  performance  will  be  a  bar  to  the  claim  of  the 
legatee ;  (s)  in  cases,  at  least,  such  as  those  mentioned,  where 
the  performance  of  the  condition  appears  to  be  the  motive  of 
the  bequest. 

Where  a  condition  subsequent  is  impossible,  it  Ls  the  doc- 
trine as  well  of  the  common  law  as  of  the  civil,  that  the  con- 
dition is  void,  and  the  legacy  single  and  absolute,  (t) 

With  regard  to  conditions  precedent  which  are  illegal,  if 
performance  requires  an  act  which  is  malum  in  se,  as  to  kill 
A.,  burn  his  house,  or  the  like,  then  both  by  the  common  and 


(j))  Co.  Lit.  206.  b.  Roundel  v. 
Currer,  2  Bro.  C.  C.  73. 

{q)  Lowther  v.  Cavendish,  1  Eden. 
116.117. 

(r)  Swinb.  pt  4.  s.  6.  pi.  2.  3. 
Harvy  v.  Aston,  Com.  Rep.  738. 

(5)  Swinb.  pt.  4.  s.  6.  pi.  8.  14. 


Lowther  v.  Cavendish.  1  Eden.  116> 
117. 

(0  Co.  Lit.  206.  a.  b.  Lovnher  v. 
Cavendish,  Ambl.  358.  S.  C.  1  Eden. 
99.  Thomas  v.  Howell,  1  Salk.  1 70. 
Harvy  v.  Aston,  Com.  Rep.  738. 
Aislabie  v.  Rice,  3  Madd.  256. 
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dvil  law,  not  only  the  condition  but  the  bequest  itself  is 
Toid.  (tt)  But  where  the  illegality  consists  merely  in  the  per- 
formance of  the  condition  being  against  a  rule  or  the  policy  of 
the  law,  there,  (although  by  the  common  law  the  deyise  as  well 
as  the  condition  is  equally  void  as  if  there  existed  malum  in  se) 
by  the  civil  law,  the  condition  only  is  void,  and  the  bequest 
angle  and  good.(t;)  Thus,  where  the  testator  bequeathed  to 
liis  niece  2/.  a  month  if  she  lived  with  her  husband,  and  61. 
a  month  if  she  lived  from  him.  Lord  Northington  was  of  opi- 
nion that  she  was  entitled  to  the  5/.  a  month  payment;  for 
the  condition  being  contra  bonos  mores,  the  bequest  was 
angle,  (to) 

Where  the  performance  of  a  condition  subsequent  is  illegal,  ^}^^  condi- 
tben,  as  well  at  the  common  law,  as  by  the  civil  law  adopted  guenL 
in  the  courts  of  equity,  the  condition  is  void,  and  the  bequest 
freed  from  it,  as  though  it  has  been  given  uncondition- 
ally, (x) 

Among  such  illegal  conditions  subsequent,  may  be  classed  Repugnant 
such  as  are  repugnant.     "  I  find  it  laid  down  as  a  rule  long 
f^  established,"  said  Lord  Alvanley  in  Bradley  v.  Peix- 
oto,  (y)  '*  that  where  there  is  a  gift  with  a  condition  incon- 
sistent with  and  repugnant  to  such  gift,  the  condition  is  wholly 
void  :**    In  that  case,  the  testator  had  given  his  son  the  divi- 
dends of  1620/.  bank  stock  for  his  support  during  life,  and 
at  his  death   the  principal    and  interest  were  given  to  his 
hdrs,  executors,  administrators,  and  assigns :  but  if  he  at- 
tempted to  dispose  of  all  or  any  part  of  the  stock,  such  at- 
tempt should  exclude  him  from  any  benefit  under  the  will, 
and  be  a  forfeiture,  and  the  fund  should  go  to  the  testator's 
other  children :  The  learned  judge  was  of  opinion,  that  the 


(«)  Swinb.  pt  4.  s.  6.  pi.  16 ;  and 
the  note  in  Poweirs  edit.  1  Rop. 
Leg.  653.  3d  edit. 

(v)  Swinb.  pU  4.  s.  6.  pi.  16. 
Harry  v.  Aston,  Com.  Rep.  738. 

(w)  BroYm  v.  Peck,  1  Eden,  140. 
1  Rop.  Leg.  654.  3d  edit.  See  also 
Poor  V.  Mial,  6  Madd,  32;  and 
Tenant  v.  Bray,  cited  Totlx.  141. 


in  which  last  case  there  was  a  devise 
to  a  daughter  to  pay  her  a  sum  of 
money  if  she  would  be  divorced 
from  her  husband,  and  the  gift  was 
made  good,  though  the  condition 
was  void. 

(j")  Co.  Lit.  206.  a.  b.  Poor  v. 
Mial,  6  Madd.  32. 

{ff)  3  Ves.  325. 
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legatee  was  entitled  to  the  legacy  discharged  of  the  con- 
dition. 

Bat  though  a  condition,  restraining  the  legatee  from  spend* 
ing  or  disposing  of  the  legacy  generally^  is  repugnant  and 
void  I  yet  it  may  be  good  if  the  restraint  is  confined  to  the 
disposal  of  it  to  a  particular  person^  (z)  or  before  a  parti- 
cular time,  (a)  So  the  condition  may  be  carried  into  efiect, 
if  it  is  so  expressed  as  to  amount  to  a  limitation,  (b)  ''  If 
property/'  said  Lord  Eldon  in  Brandon  ▼•  Bjohinson,  (c)  **  is 
given  to  a  man  for  his  life,  the  donor  cannot  take  away  the 
incidents  to  a  life  estate ;  and^  as  I  have  observed,  a  disposi- 
tion to  a  man,  until  he  shall  become  bankrupt,  and,  after  his 
bankruptcy,  over,  is  quite  different  from  an  attempt  to  give  to 
him  for  his  life,  with  a  proviso  that  he  shall  not  sell  or  alien 
it :  If  that  condition  is  so  expressed  as  to  amount  to  a  limita- 
tion, reducing  the  interest  short  of  a  life  estate,  neither  the 
man  nor  his  assignees  can  have  it  beyond  the  period  li- 
mited." (rf) 

Performance        ^^  »»  now  proposed  to  consider  the  performance  of  condi- 
of  conditions    tions :  And  first,  of  conditions  precedent :  Although  the  general 

t)f€CCu£Tlt  * 

rule  is,  that  they  must  be  strictly  performed,  yet  by  the  civil 
law,  which  has  been,  it  should  seem,  in  this  respect  also, 
adopted  by  courts  of  equity,  if  the  condition  is  performed  cy 
pres,  as  it  is  termed,  that  is,  so  as  suhstantially  to  fulfil  the 
testator's  intention,  it  will  be  sufficient,  {e) 

As  an  example  of  the  doctrine  of  the  civil  law  may  be 
mentioned  a  case  put  by  Swinburne.  (/)    If  A.  bequeath  a 


(2)  Liu.  sec.  361.  Swinb.  p.  4. 
S.13.  pi.  6. 

(a)  Large's  case,  2  Leon.  82. 

(6)  Wilkinson  v.  Wilkinson,  2 
Wils.  C.  C.  47.  S.  C.  3  Swanst. 
515. 

(c)  18Ves.433. 

((/)  See  furtlier  on  the  question  in 
in  what  cases  such  a  limitation  will 
cause  bankruptcy  to  be  a  determina- 


tion of  the  legatee's  interest;  Dom- 
mett  V.  Bedford,  6  T.  R.  684.  Doe  v. 
Ilawke,  2  East.  481.  Shee  v.  Hale, 
13  Ves.  405.  Brandon  v.  Robinson, 
18  Ves.  429.  Cooper  v.  Wyatt,  5 
Madd.  482. 

(e)  Swinb.  pt.  4.  s.  7.  pi.  4.  1 
Rop.  Leg.  663.  3d  edit. 

if)  Pt.4.  s.  6.  pi.  11. 
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legacy  to  B.  in  case  he  erect  a  monament  to  A.  within 
three  days  after  A.'s  death ;  although  B.  should  not  literally 
comply  with  the  condition,  he  would  be  entitled  to  the 
legacy  upon  building  the  monument  within  a  reasonable 
time,  since  the  erection  would  be  considered  as  the  motive 
and  essence  of  the  bequest,  and  the  ^e  appointed  for  the 
building  but  a  mean  to  expedite  the  business.  So,  in  courts 
of  equity,  where  the  condition  requires  a  legatee  to  execute  a 
rdease  within  a  certain  time,  it  has  been  held  that  if  the  re* 
lease  is  in  fact  executed  within  a  reasonable^  though  not 
within  the  specified,  time,  the  legatee  will  be  entitled ;  on  the 
principle  that  the  periods  for  executing  the  releases  were 
merely  ancillary  to  the  accomplishing  of  those  objects,  and 
the  procurement  of  those  instruments  was  the  end  and  sub- 
stance of  the  conditions,  (g) 

But  the  observance  of  the  time  mentioned  in  the  condition 
may  be  material  to  the  due  performance  of  it :  as  where  the 
condition  is  that  the  legatee  shall  return  to  England  within 
a  time  specified  by  the  testator,  and  personally  apply  for  his 
legacy.  (A)  And  in  cases  where  there  is  a  limitation  over  of 
die  legacy,  upon  the  legatee  not  performing  a  condition 
within  the  time  prescribed  for  that  purpose;  if  the  terms 
be  not  literally  complied  with,  the  condition  will  be  held 
not  to  be  performed  within  the  intent  and  meaning  of  the 
testator,  (t) 

With  respect  to  the  performance  of  conditions  subsequent,  performance 
the  general  rule  is,  that  they  are  to  be  construed  with  great  of  conditions 
strictness,  as  they  go  to  devest  estates  already  vested  :  There- 
fore the  very  event  must  happen,  or  the  act  with  all  its  details 
must  be  done,  in  order  to  deprive  the  legatee  of  his  legacy.  (J) 
Thus  if  legacies  be  given  to  two  persons,  and  if  either  die 

(g)  Taylor  v.  Popham,  1  Bro.  C.  Madd.  172.     S.  S.  3  Meriv.  7.     1 

C.  168.     Simpson  v.  Vickers,  14  Rop.  Reg.  665.  3d  edit. 

Ves.  341.  348.    1  Rop.  Leg.  664.  (0  Simpson  r.  Vickers,  14  Ves. 

3d  edit.  341.    1  Rop.  Leg.  668.  3d  edit. 

(A)  Tulk  V.  Houlditch,  1  Ves.  &  (j)  1  Rop.  Leg.  676. 
Beam.  248.    Burgess  v.  Robinson,  1 
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to  dispute  the 
will. 


during  the  life  ofA.y  then  to  the  surviyor  living  at  the  death 
of  A,;  and  both  the  legatees  die  before  A.;  the  personal  re- 
presoDtatives  of  both  will  be  entitled :  for  the  legatees  took 
vested  interests  at  the  death  of  the  testator,  subject  to  be  de- 
vested in  favour  of  the  survivor,  who  might  be  living  at  the 
decease  of  A. ;  but  as  there  was  no  such  survivor  €U  that 
period,  the  devesting  contingency  never  happened.  (Jk) 

A  condition  that  the  legatee  shall  not  dispute  the  will,  is,  in 
general,  considered  in  terrorem  merely,  and  will  not  operate  a 
forfeiture  by  reason  of  the  legatee's  having  disputed  the  va- 
lidity (Z )  or  effect  (m)  of  the  will. 

But  where  the  legacy  is  given  over  to  another  person,  in 
case  of  a  breach  of  such  condition,  then  if  the  legatee  contro- 
vert the  will,  his  interest  will  cease  and  vest  in  the  other 
legatee,  (n)  If  indeed  the  legacy,  instead  of  being  given  to 
a  stranger,  b  limited  over  to  the  executors,  in  the  event  of 
the  condition  being  broken,  such  condition  is  still  merely 
regarded  as  in  terrorem,  and  not  obligatory,  (o)  Tet  if  the 
testator  direct  the  legacy  to  fall  into  the  residue  upon  a  breach 
of  the  condition,  and  dispose  of  that  fund,  the  residuary 
legatee  will  be  a  particular  legatee  of  the  individual  legacy ; 
and,  as  such,  will  be  entitled  to  it,  if  the  condition  is 
broken,  (p) 

Conditions  in       As  conditions  in  restraint  of  marriage  arc  of  no  unfrequent 

J^^j^*!^       occurrence,  and  form  a  subject  on  which  numerous  decided 

cases  may  be  found,  it  may  be  expedient  to  apply  to  them, 


(jk)  Harrison  v.  Foreman,  5  Ves. 
207.  For  ftirther  instances,  see 
Smither  v.  Willock,  9  Ves.  233. 
Wall  v.  Tomlinson,  16  Ves.  413. 
Laffer  v.  Edwards,  3  Madd.  210. 
Browne  v.  Lord  Kenyon,  3  Madd. 

410.  Sturgess  v,  Pearson,  4  Madd. 

411.  Whittell  V.  Dudin,  2  Jac.  & 
Walk.  279.  Jones  v.  Bromley,  6 
Madd.  137. 


(0  Poi^^ell  V.  Morgan,  2  Vem.  90. 
Loyd  v.  Spillett,  3  P.  Wms.  344. 

(m)  Morris  v.  Burroughs^  1  Atk. 
404. 

(n)  Cleaver  v.  Sperling,  2  P.  Wms. 
528. 

(o)  Cage  v.  Russel,  2  Ventr.  352. 

{p)  See  Lloyd  v.  Branton,  3  Meriv. 
118.    1  Rop.  Leg.  686.  3d  edit. 
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separately,  some  of  the  rules  of  law  already  mentioned  with 
respect  to  conditional  legacies  generally. 

First,  with  regard  to  the  legality  of  sach  conditions.  By  when  valid : 
the  doctrine  of  the  civil  law,  which  seems  at  one  time  to  have 
been  adopted  by  the  ecclesiastical  courts  of  this  kingdom,  and 
in  a  great  measure  by  the  courts  of  equity,  all  conditions  in 
restraint  of  marriage  were  regarded  as  illegal,  and  legacies 
were  discharged  of  such  conditions,  whether  precedent  or 
subsequent,  (q)  But  the  ancient  rule  has  been  greatly  re- 
laxed in  modem  times ;  and  it  is  now  settled,  that  conditions 
which  do  not  directly  or  indirectly  import  an  absolute  injunc- 
tion to  celibacy,  are  valid,  (r)  Thus  conditions  riestraining 
marriage  under  twenty-one,  or  other  reasonable  age,  without  . 
consent  of  executors,  guardians,  &c.  («)  or  requiring  or  pro- 
hibiting marriage  with  particular  persons,  {t)  and  the  like,  are 
▼alid  and  legal  conditions,  (u) 

With  respect,  indeed,  to  conditions  in  restraint  of  marriage 
without  consent,  not  under  the  age  of  twenty-one  or  other 
reasonable  age,  but  generally,  such  a  condition,  like  those 
just  mentioned  in  lestraint  of  litigating  the  will,  are  regarded 
as  a  declaration  of  the  testator  in  terrorem  merely,  if 
there  is  no  disposition  over ;  and  whether  precedent  (v)  or 


{q)  See  the  judgment  of  Lord 
Thurlofw  in  Scott  r.  Tyler,  2  Dick. 
T20. 

(r)  Scott  V.  Tyler,  2  Dick.  721, 
by  Lord  Thurlow. 

(s)  Hemmings  v  Munckleyi  1  Bro. 
C.  C.  303.  Scott  V.  Tyler,  2  Bro. 
C.  C.  431.  S.  C.  2  Dick.  712. 
Stac^pole  V.  Beanmont,  3  Ves.  89. 
CUfibrd  V.  Beaumont,  4  Russ.  Chanc. 
Cas.  325  :  which  must  be  consi- 
dered as  oremiling  Underwood  v, 
Morris,  2  Atk.  184. 

(0  Scott  V.  Tyler,  2  Dick.  721, 
by  Lord  Thurlow :  Perrin  v.  Lyon, 
9  East,  170.  (in  which  case  the  re- 
ttnuBt  was  from  marrying  a  Scotch- 
man).    See  also  Randal  v.  Payne,  1 


Bro.  C.  C.  55. 

(u)  See  1  Rop.  Leg.  660. 

(t;)  Harvy  v.  Aston,  Com.  Rep. 
728 ;  by  Comyns,  C.  B.  Reynbh  v, 
Martin,  3  Atk.  331,  by  Lord  Ilard- 
wicke.  Malcolm  v.  O'Callaghan,  2 
Madd.  353,  by  Sir  T.  Plumer. 
But  it  has  been  doubted  whether  a 
condition  precedent  requiring  the 
consent  of  the  executors,  &c.  to  the 
marriage  of  the  legatee,  generally,  be 
not  operative,  whether  the  legacy  be 
limited  over  or  not :  See  1  Rop. 
Leg.  716.  3d  edit,  and  the  observa- 
tions of  Lord  Eldon  in  Clarke  v. 
Parker,  19  Ves.  15;  and  those  of 
Sir  Wm.  Grant  in  Lloyd  v.  Brantoo^ 
3  Meriv.  116. 


a  widow's 
marriage: 
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iiibseqneiit^(i9)  are  inoperatiye  for  the  vesting  or  deyettiiig 
of  the  legacy.  But  if  there  be  a  direction  that  the  legacy,  in 
the  event  of  a  breach  or  non-performance  of  such  a  condition, 
shall  go  over  to  another  legatee,  the  condition  is  obligatory  ; 
for  the  court  is  bound  to  protect  the  interest  of  the  party  in 
whose  favour  the  ulterior  limitation  is  made,  {w)  A  mere 
gift  of  the  residue  to  a  particular  person  will  not  be  consi^ 
dered  such  a  limitation,  (x)  unless  the  testator  also  directs  the 
legacy  to  fall  into  the  residue  in  case  of  breach  of  the 
condition,  (y) 
in  restraint  of  In  Richards  v.  Baker,  (z)  the  testator  bequeathed  to  his 
wife  his  goods,  furniture,  See.  in  or  belonging  to  his  house, 
''so  long  as  she  continued  his  widow,  and  no  longer,"  and  he 
diqwsed  of  his  residuary  personal  estate,  but  gave  no  direc- 
tion as  to  what  was  to  become  of  the  property  bequeathed  to 
his  wife  in  the  event  of  her  second  marriage;  And  Lord 
Hardwicke  decided,  that  she  was  entitled  to  them  only  during 
her  widowhood.  But  inMarplesT. B€nnbridge,(a)  the  testator 
bequeathed  to  his  wife,  ''  should  she  survive,  and  continue  a 
widow,"  all  his  personal  estate  for  life,  and  he  disposed  of  it 
after  her  decease :  The  widow  married  again,  and  the  property 
for  the  remainder  of  her  life  was  claimed  by  the  testator's 
next  of  kin :  Yet  Sir  Thomas  Plumer  decided  against  such 
claim,  holding  that  it  was  a  condition  in  terrorem  merely,  and 
that  the  widow  was  entitled  to  the  property  for  life,  notwith- 
standing a  breach  of  it.  The  former  decision  of  Lord  Hard- 
wicke was  not  cited  to  his  Honor  in  the  argument  of  the  lattei^ 
case;  and  his  determination  of  it  has  been  considered  of 
doubtful  authority,  (b) 

(w)  Stratton  v.  Grimes,  2  Vem.  (a)  1  Madd.  590. 

357.     Wheeler  v.  Bingham,  3  Atk.  {b)  See  1  Rop.  Leg.  721.     See 

367,   by  Lord    Hardwicke.     Mai-  also  Lord  C.  B.  Comyns'  judgment 

colm  v.  0*Callaghaii,  2  Madd.  353,  in    Harvy    v.  Aston,    Com.    Rep. 

by  Sir  T.  Plumer.  736.     Godolph.  pt.  3.  c.  17.  s.  9. 

(x)  Wheeler  v.  Bingham,  3  Atk.  In  the  abore  case  before  Sir  Thomas 

364.  Plumer,  the  testator  seems  rather  to 

{y)  3  Atk.  368.    Lloyd  v.  Bran-  have  intended  a  limitation,  than  a 

ton,  3  Merir.  118.    Ante,  p.  790.  condition.    As  to  the  cases  where  a 

(5)  2  Atk.  321. 
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Next,  concerning  the  performance  of  conditions  in  restraint  Performance 
of  marriage*     In  tbe  instances  of  conditions  requiring  mar-  ?^  restrainTof 
riag^  with  consent  of  executors  or  trustees,  it  has  been  de-  marriage: 
cided  that  sach  consent  must  be  obtained  before  or  at  the  when  con- 
marriage  :  for  a  subsequent  approbation  by  the  executors,  &c.  obtoined : 


not  be  a  performance  of  the  condition,  (c)     Again,  the 
ooDsent  of  all  the  executors  or  trustees  must  be  obtained  :(cf)  of  whom: 
thoagfa,  where  one  of  them  is  dead,  if  the  condition  is  prece- 
dent, it  should  seem  that  the  consent  of  all  the  survivors  is 
sufficient :  {e)  But  if  the  condition  is  subsequent,  and  conse-  consequetice 
qoently  marriage  without  the  consent  of  several  persons  is  to  ®^  ^®^    ^    I 
,  devest  the  legacy,  the  death  of  all  (/)  or  one  of  them  {g)  will  whose  consent 
discharge  the  condition  altogether.  ^*  require 

The  next  consideration  is,  what  will  be  a  sufficient  consent:  what  consent 
It  has  been  decided,  that  a  general  consent,  given  to  the  le-  sufficient ;  ^ 
gatee  after  attaining  majority,  will  be  sufficient :  (A)  and  fur- 
ther, that  an  unconditional  consent,  once  given,  cannot  be 
retracted  ;(t)  unless  for  good  reasons,  moral  or  pecuniary, 
afterwards  discovered,  (j)  But  the  consent  may  be  condi- 
tional ;  and  then  it  will  be  sufficient  or  not,  according  as  its 
condition  is  or  is  not  performed.  (Jc)  Again,  it  has  been  held 
that  consent  may  be  implied,  as  from  the  circumstance  that 


widow  takes  an  estate  durante  vidui- 
tatty  and  the  gifts  over  are  vested 
remainders  expectant  on  that  estate, 
seeLaxford  v.  Cheeke,  3  Lev.  125. 
Gordon  v.  Adolphus,  3  B.  P.  C.  306. 
TomLedit.  Sheffield  v.  Lord  Orrery, 
3  Atk.  284. 

(c)  Reynish  r.  Martin,  3  Atk. 
331.  Clarke  v.  Parker,  19  Ves.  21. 
Long  V.  Ricketts,  2  Sim.  &  Stu.  179. 
Although  the  word  **  approbation,^- 
be  also  used,  it  should  seem  that  the 
ame  rule  must  prevail :  Malcolm  v. 
OXi^allaghan,  2  Madd.  353,  Clarke  v. 
Parker,  19  Ves.  21 .  But  sec  Burle- 
tont?.  Ilumfrey,  Ambl.  256.  contra. 

((0  Clarke  u.  Parker,  19  Ves.  17. 

(f)   1  Rop.  I/Cg.   691.   3d   edit. 


See  also  Worthington  v.  Evans,  1 
Sim.  &  Stu.  172. 

(/)  Graydon  v.  Ilicks,  2  Atk.  18. 
Aislabie  v.  Riccj  3  Madd.  256. 
Grant  v.  Dyer,  2  Dow.  P.  C.  73. 

fe)  Peyton  V.  Bury,  2  P.  Wms. 
626. 

{h)  Mercer  v.  Hall,  4  Bro.  C.  C. 
328.  Pollock  V.  Crofl,  1  Meriv. 
181. 

(/)  Strange  v.  Smith,  Ambl.  263. 
Merry  v.  Ryves,  1  Eden.  1.  Dash- 
wood  V.  Bulkeley,  10  Ves.  242. 

(;)  10  Ves.  242,  243. 

(A)  Dash  wood  u.  Bulkeley,  10  Ves. 
230.  D'As:uilar  v.  Drink  water,  2 
Ves.  iv  Beam.  225.  1  Hop.  Leg.  701. 
3d  edit. 
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Ae  executor  or  trustee  witnesses  the  reception  of  addresses 
of  marriage,  and  intimates  no  disapprobation :  for  then  the 
maxim,  qui  iacet,  satis  loquiiur,  appUes.  (/)    I^astlj,  if  the 
legatee  married  ia  the  Uletime  of  the  testator  with  his  cor- 
sent,  or  subsequent  approbation,  that  wiU  be  a  svfficieiit 
conipUance  with  a  condition  requiring  the  consent  of  execu- 
tors, &c.  (m) 
second  mar-        A  first  marriage  with  consent  is  a  sufficient  performance  of 
couent^a^r^  the  conditioa :  and  therefore  a  second  marriage  without  consent, 
a  first  with       though  in  the  lifetime  of  the  executor  or  other  individual  whose 

assent  is  required  in  the  condition,  will  incur  no  forfeiture.  (») 
lefscy  at  ^^  ^  bequest  is  made  to  a  legatee  at  twenty-one,  or  upon 

twen^-one  or  marriage  with  consent,  with  a  clause  of  forfeiture  upon  mar- 
with  coMent:  ^^9^8^  without  consult,  if  the  legatee  attains  twenty-one,  the 

condition  is  extinct,  and  a  subsequent  marriage  without  con- 
sent is  BO  forfeiture,  (o)  Again,  where  a  bequest  was  made 
in  trust  for  A.  when  cmd  so  soon  as  he  attained  twenty-one,  or 
married  before  that  age  with  consent  of  guardians ;  but  if  he 
should  not  attain  twenty-one,  or  marry  before  that  age  with 
tainlDg  twen-~  ^^^^  consent,  then  over ;  Sir  William  Grant  held,  that  on  at- 
ty-one,  and      taining  twenty-one,  A.  was  absolutely  entitled,  although  he 

subsequent        •     ,  .       ,  .    i      .  i  v      -rm  i      « 

attainment  of  had  previously  marned  without  consent,  {p)    Where  the  be- 
that  age :  quest  was  to  A.  to  be  paid  at  twenty-one  or  marriage^  but  if 

A.  died  under  twenty-one,  or  married  without  consent  of  B., 
then  over.  Lord  Hardwicke  held  that  marriage  during  mino- 
rity without  consent  was  a  forfeiture,  {q)    The  distinction  be- 


mamage 
without  con- 


(/)  Campbell  v.  Lord  Netterville, 
cited  in  %  Ves.  sen.  530.  and  in  10 
Ves.  243. 

(wi)  Clarke  v.  Berkeley,  2  Vem. 
720.  Parnell  v.  Lyon,  1  Ves.  & 
Beam.  479.  Wheeler  v.  Warner,  I 
Sim.  &  Stu.  304.  Smith  v.  Cow- 
dery,  2  Sim.  &  Stu.  358. 

(n)  Hutcheson  v.  Hammond,  3 
Bro.  C.  C.  128.  Crommelin  u.Crom- 
melin,  3  Ves.  227. 

(o)  Desbody  v.  Boyville,  2  P. 
Wms.  547.  Knapp  v.  Noyes,  Ambl. 
662.  -On  the  same  principle,  where 


the  testator  gave  his  daughter  400/. 
to  be  paid  in  twelve  months  after  his 
death,  but  if  she  married  John  Os- 
borne, then  he  revoked  the  legacy 
and  gave  her  a  shilling  in  lieu ;  and 
she  married  fourteen  months  after 
his  death ;  Lord  Rosslyn  ordered  her 
to  be  paid  the  legacy  of  400^  with 
interest :  Osborn  v.  Brown,  5  Ves. 
527. 

(p)   Austen  v.  Halsey,  13  Ves. 
125.    See  also  Knight  v.  Cameron, 
14  Ves.  389. 
{q)  Chauncy  v.Graydon,  2  Atk.61 6. 
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twem  these  two  eases  may,  perhaps,  be  discovered  by 
emsidering,  that  in  the  former  case  the  legacy  is  given  on 
a  oondition  precedent,  upon  the  happening  of  one  of  two 
eweskUt,  vis.9  marriage  with  consent  or  the  attainment  of 
twenty-one;  and  the  legacy  vests,  if  either  contingency  hap- 
pent :  whereas  in  the  latter,  the  condition  is  subsequent,  and 
the  Tested  interest  to  be  determined,  if  either  of  two  events 
happens,  via.  his  death  before  twenty-one,  or  marriage  with- 
•nt  consent,  (r) 

Before  leaving  this  subject,  it  must  be  observed,  that  if  an  unreasonable 
executor  or  trustee,  whose  consent  is  required  by  the  will  to  ^n^nt^by 
the  marriage  of  a  legatee,  refuse  to  execute  his  power  by  con-  executor,  &c. 
senting,  the  Court  of  Chancery  will  direct  one  of  its  Masters  ^  court  of 
to  enquire  into  the  proposed  marriage,  and  determine  on  its  ^^^i^y- 
propriety :  And  further,  if  the  marriage  should  be  found  suit* 
able,  to  receive  proposals  for  a  settlement  on  the  legatee  and 
'  issue  q{  the  marriage.  («) 

In  Gonclusion    of  the  subject  of  conditional  legacies,  it  Legacies  to 
will  be  proper  to  advert  to  the  rules  established  with  respect 
to  legacies  given  to  executors. 

Where  legacies  are  given  to  persons,  in  the  character  of  given  in  that 

on<i.i*3.ct6i*  are 

executors,  and  not  as  marks  of  personal  regard  only,  such  ^^  condition 
bequesta  are  considered  to  be  given  upon  an  implied  condi-  of  accepting 
tMHiy  viz. :  that  the  parties  clothe  themselves  with  the  cha- 
racter in  respect  of  which  the  benefits  were  intended  for 
them,  {t)  **  Nothing  is  so  clear,"  said  Lord  Alvanley,  in 
Harrison  v.  Rowley,  (u)  **  as  that  if  a  legacy  is  given  to  a 
man,  as  executor,  whether  expressed  to  be  for  care  and  pains 

(r)  See  1  Rop.  Leg.  71 5.  3d  edit.  Clifford     v,    Beaumont,     4    Russ. 
If  m  legacy  should  be  given  payable  Chanc.  Cas.  325. 
upoQ  marriage  with  consent  of  trus-  («)  Clarke  v.  Parker,  19  Ves.  18, 
tees  under  twenty-one;  and  the  le-  19.       Goldsmid  v.  Goldsmid,    19 
gatee  marry  without  consent  under  Ves.  368.  S.C.  Coop.  225.    1  Rop. 
twenty-one,  and  then  marry  a  second  Leg.  697.  3d  edit. 
time,  hariDg  attained  majority,   it  (/)    1    Rop.  Leg.  672.  3d  edit. 
may  be  questi<med,  whether,  on  such  Abbot  v.  Massie,  3  Ves.  148.    Free- 
second  marriage,  the  legatee  would  man  v.  Fairlie,  3  Meriv.  31. 
become    entitled   to   the    legacy:  (u)  4  Ves.  216. 

3  F  2 


796  Of  Legacies.  [Pt.  iii.  Bk.  in. 

or  not,  he  must,  in  order  to  entitle  himself  to  the  legacy, 
clothe  himself  with  the  character  of  executor."  («) 

In  order  to  make  a  proper  application  of  this  rule,  two 
enquiries  are  necessary :  First,  When  shall  a  legacy  be  re- 
garded as  given  to  man  in  the  character  of  executor :  Se- 
condly, What  shall  be  a  suflBcient  assumption  of  the  character 
of  executor  to  entitle  the  legatee,  when  a  legacy  is  so  given. 

First,  When  a  legacy  shall  be  regarded  as  given  to  a  le- 

where  a  lega-  gatee  in  the  character  of  executor :  The  presumption  is,  that 

CY  is  to  he  rC' 

garded  as         ^  legacy  to  a  person  appointed  executor  is  given  to  him  in 

given  to  an       that  character,  and  it  is  on  him  to  shew  something  in  the 
executor  in  ,  .  .        .       , 

that  charao-     nature  of  the  legacy,  or  other  circumstances  arising  in  the 

^®'*  will,  to  repel  that  presumption,  (v)     Thus,  in  Read  v,  De^ 

vaynes  (w)  the  testator  gave  legacies  to  certain  persons  by 
the  description  of  "  my  very  good  friends,"  and,  in  the  further 
part  of  the  will,  desired  them  to  act  as  executors:  One  of 
those  persons  who  had  not  proved  the  will,  or  acted  as  exe- 
cutor, claimed  his  legacy :  But  Lord  Alvanley  said,  that  an 
executor,  so  appointed,  could  not  claim  his  legacy  without 
acting,  or  at  least  proving  the  will.  So  in  Stackpoole  v. 
Howell,  (x)  the  testator  devised  his  real  and  personal  estates 
to  the  plaintiff,  and  the  defendants,  Howell  and  Mabberly, 
upon  various  trusts,  and  appointed  them  executors :  He 
afterwards  made  two  codicils,  by  which  he  gave  to  those 
three  persons  legacies,  not  expressly  as  trustees  or  executors, 
but  by  their  names  and  descriptions  ;  and  the  legacies  by  the 
first  codicil  were  classed  together,  and  of  equal  amounts,  as 
were  those  in  the  second :  The  plaintiff  renounced  probate, 
and  he  nevertheless  claimed  the  legacies  :  But  Sir  William 
Grant  held  that  he  was  not  entitled. 

But  this  presumption  will  be  rebutted,  if  it  should  appear, 
either  from  the  language  of  the  bequest,  or  from  the  fair 
construction  of  the  whole  will,  that  a  bequest  to  a  person, 

(u)  But  he  may  prove  the  will  at  421.  Dix  v.  Reed,  iSim.  &Stu.239. 

any  time,  even  after  the   hearing;  (w)  3  Bro.  C.  C.  95.  S.  C.  2  Cox. 

Reed  v.  Devaynes,  2  Cox.  285.  285.     See  post,  p.  798,  note  (6). 

(t)  Stackpoole  v.  Howell,  13  Ves.  (j-)  13  \  es.  417. 
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who  is  named  executor,  is  given  to  him  independently  of  that 
character :  And  then  the  legatee  will  be  entitled  to  receive 
the  legacy,  whether  he  accepts  the  ofiBce  or  not.  Thus,  in 
Huntberston  v.  Humberston,(y)  the  testator,  as  an  encour- 
agement to  his  executors,  (who  were  four)  to  accept  the 
trust  and  executorship,  gave  to  each  of  them  100/.  and 
12L  for  mourning,  and  to  each  a  ring,  and  10/.  a  year  for 
their  trouble :  And  Lord  Chancellor  Cowper  held,  that,  not- 
withstanding the  condition  of  the  acceptance  might  seem  to 
run  to  all  the  legacies,  yet  the  executors,  though  they  did  not 
act,  should  have  their  rings  and  mourning,  these  being  in- 
tended for  them  immediately,  and  not  to  wait  their  time  of 
acceptance ;  but,  that  they  should  not  have  their  1001.  and 
the  annuity  of  10/.  each.  So  in  Dix  v.  Reed,  (z)  the  testator 
bequeathed  thus :  *'  Igive  to  William  Reed  and  John  Baugley 
SOL  each,  whom  I  nominate  and  appoint  executors  in  trust  to 
this  my  will :  the  said  bequests  to  be  upon  condition  of  their 
taking  upon  them  the  trusts  hereinafter  mentioned  f '  In  a 
subsequent  part  of  the  will,  the  testator  added,  "  I  give  unto 
my  cousin  Thomas  King  the  sum  of  50/.,  whom  I  appoint  as 
joint  executor  in  trust  in  this  my  will :"  Reed  and  Baugley 
proved  the  will ;  but  King  declined  proving  it,  and  did  not 
interfere  in  the  trusts :  It  was  insisted  that  he  was  not  en- 
titled to  the  legacy  of  50/.  The  Master  reported  the  legacy 
to  be  due,  but  an  exception  was  taken  to  the  report :  And  Sir 
John  Leach,  V.  C.  over-ruled  the  exception,  observing,  that 
he  considered  the  gift  rather  intended  in  respect  of  the  lega- 
tee's relationship  than  of  his  office. 

Again,  in  Cocker  ell  v.  Barber  ^  (a)  a  testator,  after  giving  a 
legacy  to  his  friend  and  partner,  Mr,  Palmer,  appointed  him 
one  of  his  executors,  and  made  other  devises  and  bequests  in  ' 
his  favour,  so  that  Mr.  Palmer  was  entitled  under  the  will  to 
much  greater  benefits  than  any  of  the  other  executors :  By  a 
codicil,  in  which  Mr.  Palmer  was  described  as  one  of  the 
executors,  a  farther  legacy  was  bequeathed  to  him :  And  Lord 

{y)  1  P.  Wms.  333.  (w)  2  Russ.  Chanc.  Cas.  585. 

(a)  1  Sim.  &  Stu.  237. 
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what  is  a  suf- 
ficient as- 
sumption of 
the  office  to 
satisfy  the 
condition. 


Eldon,  C.  held,  that  these  legaciei  were  not  given  to  him  in  his 
character  of  executor:  But  his  lordship  took  occasion  to 
lament  the  infringement  of  the  old  simple  rule,  that  if  a  man 
was  named  executor,  and  had  a  legacy  given  to  him,  he  should 
not  have  the  legacy,  if  he  did  not  take  the  office.  (5) 

Secondly.  What  shall  be  a  sufficient  assumption  of  the  thsr 
racter  of  executor,  to  entitle  the  legatee,  when  a  legacy  is 
given  to  him  in  that  character  ?  If  the  legatee  prove  the  will 
with  an  intention  to  act  under  it,  that  will  be  a  sufficient  per- 
formance of  the  condition :  or  if  he  unequivocally  manifest  an 
intention  to  act  in  the  executorship,  as  by  giving  directions 
about  the  funeral  of  the  testator,  and  be  prevented  by  death 
from  further  entering  upon  his  office,  that  will  also  be  a  per- 
formance of  the  condition,  (c)  Thus  mHarrUon  v.  Rowley,  (d) 
the  testratrix  bequeathed  to  her  executors  100/.  each  for  their 
care  and  loss  of  time :  One  of  the  executors  survived  the  tes- 
tratrix so  short  a  time,  that  he  was  prevented  from  joining 
with  his  co-executors  in  proving  her  will,  but  he  concurred 
with  them  in  giving  directions  respecting  her  funeral,  and  in 
paying  certain  sums  for  burial  fees,  making  the  coffin,  and 
opening  the  vault,  in  consequence  of  those  directions  : 
And  Lord  Alvanley  decided  that  his  executors  were  en- 
titled to  the  legacy.  In  this  case  his  Lordship  declined  de- 
termining whether  if  the  executor  had  died  without  know- 
ing that  he  was  appointed  executor,  or  manifesting  any 
intention  to  take  upon  him  the  trust,  (as  if  he  had  died  at  a 


(6)  Lord  Alvanley,  in  Reed  r. 
Devaynes,  2  Cox.  285,  said  that 
he  thought  a  child,  who  had  a  por- 
tion left  him  by  a  will,  in  which  he 
was  appointed  executor,  could  not 
take  the  portion  unless  he  acted  as 
executor :  But  this  may  be  consider- 
ed inconsistent  with  the  more  recent 
authorities:  And  the  same  remark, 
perhaps,  applies  to  the  principal  de- 
cision of  the  same  learned  judge  in 
Reed  v.  Devaynes,  (stated  ante,  p.796) 


inasmuch  as  it  appears  from  the 
report  in  Cox,  that  the  legacy  was 
given  to  the  executors,  "  as  a  mark' 
of  my  gratitude  for  the  friendship 
they  have  shewn  me :"  which  words, 
it  should  seem,  would  rebut  the 
presumption  that  the  bequest  was 
given  to  them  in  their  character  of 
executors. 

(c)  1  Rop.  Leg.  673.  3d  edit 

(cf)  4  Ves.  212. 
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dbbmce,  before  the  informatioii  reached  him)  he  would  have 
been  entitled,  (e) 

But  the  condacttif  mn  executor,  after  proving  the  will»  may 
be  rach  ai  to  demonstrate,  that  instead  of  a  bon&  Jide  inten- 
tion to  execate  the  trusts,  he  procured  probate  as  a  means  of 
enabling  him  to  violate,  in  the  grossest  manner,  the  confi- 
dence v^Mised  in  him  by  the  testator :  In  such  a  case,  the 
mere  act  of  proving  the  viil  cannot  entitle  him  to  the  legacy 
meant  for  him.  (/)  Thus  in  Harfin-d  v.  Browning,  (g)  Mt. 
Morris  (one  of  four  executors)  had  a  legacy  of  1600/.  and  an 
annuity  of  100/.  given  to  him  by  the  testator,  upon  proving 
the  will,  and  taking  on  himself  the  execution  of  it :  Morris 
concurred  in  the  probate,  and  shortly  afterwards  eloped  with, 
and  married  abroad,  the  infant  daughter  of  the  testator,  who 
was  beneficially  interested  under  the  will :  With  the  excep- 
ihm  of  probate,  Morris  never  acted  as  executor,  and,  in  con- 
seqomce  of  his  misconduct,  he  was  restrained  by  the  Court 
of  Chancery  from  interfering  in  the  trusts  of  the*  will :  And 
Lord  Thurlow  determined,  that  Morris's  concurrence  in  the 
probate,  under  those  circumstances,  did  not  entitle  him  either 
to  the  legacy  or  the  annuity. 

In  conclusion,  it  may  be  mentioned,  that  where  personal  Liability  of 
nroperty  is  bequeathed  to  executors  as  trustees,  the  probate  ^^f^utor  le- 

r    r      J  ^  '  r  gatee  accep- 

of  the  will  is  an  acceptance  of  the  trusts.  (A)  ing  the  office. 

In  the  recent  case  of  Messenger  v.  Andrews,  (i)  a  testator 
gave  a  specific  bequest  to  A.,  and  directed  that,  in  consider- 
ation of  the  bequest,  A.  should  pay  his  debts ;  and  made  A . 
his  residuary  legatee  and  executor:  And  Lord Lyndhurst,  C. 
held,  that  the  payment  of  the  debts  was  a  condition  annexed 
to  the  specific  bequest,  and  that  if  A.  accepted  the  bequest, 

(e)  4  Vcs.  215.    In  Brydges  t.  neglect  to  act,  where  necessary,  ap- 

Wottou,   1    Vet.  &  Beam.  134,  a  pearing. 

tnistee  dying  nineteen  months  after  (/)  1  Rop.  Leg.  6T3.  3d  edit, 

the  testatrix,  without  having  acted,  (g)  1  Cox.  302. 

was  held  entitled  to  the  legacy  given  {h)  Mncklow   t;.  Fuller,   Jaeoh. 

as  a  token  of  regard,  and  a  recom-  198. 

pence  for  his  trouble ;  no  refusal  or  (i)  4  Russ.  Ch^c.  Cas.  478. 
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he  was  bound  to  pay  the  debts»  though  they  should  far  ex- 
ceed the  amount  of  the  property  bequeathed  to  him. 

In  Henvell  v.  Whitaker,  (j)  the  testator  directed  his  just 
debts  and  funeral  expenses  to  be  fully  paid  and  satisfied  by 
his  executor  thereinafter  named ;  and  Sir  John  Leach,  M.  R. 
held,  that  this  was  a  condition  imposed  upon  the  executor  to 
satisfy  the  testator's  debts  and  funeral  expenses,  as  far  as  all 
the  property,  which  he  derived  under  the  testamentary  dis- 
position, would  extend,  whether  real  or  personal. 


1st.  where 
there  is  no 
internal  evi- 
dence of  in- 
tention. 


Section  VII. 

Of  Cumulative  Legacies. 

0 

Legacies  are  said  to  be  cumulative,  as  contradistinguished 
from  such  as  are  merely  repeated.  Where  the  testator  has 
twice  bequeathed  a  legacy  to  the  same  person,  it  .becomes  a 
question,  whether  the  legatee  be  entitled  to  both,  or  one 
only:  i.e.,  whether  the  second  legacy  shall  be  regarded  as 
merely  a  repetition  of  the  prior  bequest ;  or  whether  it  shall 
be  construed  as  an  additional  bounty  and  cumulative  to  the 
former  benefit.  On  this  point,  the  intention  of  the  testator 
is  the  rule  of  construction,  (ib) 

The  cases  in  which  this  question  arises,  may  be  classed 
under  two  heads :  1st,  where  there  is  no  evidence  of  the  tes- 
tator's intention  apparent  on  the  face  of  the  will ;  2ndf  where 
there  is  such  internal  evidence. 

1st.  Where  there  is  no  internal  evidence  of  intention,  the 
following  positions  of  law  appear  established. 

I.  If  the  same  specif  c  thing  is  bequeathed  twice  to  the 
same  legatee  in  the  same  will,  or  in  the  will,  and  again  in  a 
codicil,  in  that  case  he  can  claim  the  benefit  only  of  one  le- 
gacy, because  it  could  be  given  no  more  than  once.  (/) 


(J)  3  Russ.  Chanc.  Cas.  343. 
(k)   Ridges  v.  Morrison,   1   Bro. 
C.  C.  380.    Coote  V.  Boyd,  2  Bro. 


C.  C.  527.  Toller.  334. 
(/)  Toller.  335. 
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II.  Where  two  legacies  of  quantity  of  equal  amount 
are  bequeathed  to  the  same  legatee  in  one  and  the  same  tn- 
strument,  there  also  the  second  bequest  is  considered  a  mere 
repetition,  and  he  shall  be  entitled  to  one  legacy  only,  (m) 

III.  Where  two  legacies  of  quantity  of  unequal  amount 
are  given  fo  the  same  person  in  the  same  instrument ^  the  one 
is  not  merged  in  the  other,  but  the  latter  shall  be  regarded  as 
cnmalatiye,  and  the  legatee  is  entitled  to  both,  (n) 

IV.  Lastly,  where  two  legacies  are  given  simpliciter  to  the 
same  legatee  by  different  instruments,  in  that  case  also  the 
latter  shall  be  cumulative,  whether  its  amount  be  equal  (o)  or 
unequal  {p)  to  the  former.  (9) 

It  may  be  observed  here,  that  if  the  Ecclesiastical  Court 
has  granted  probate,  as  of  a  will  and  codicil,  this  is  conclusive 
of  the  fact  of  their  being  distinct  instruments,  though  written 
on  the  sarnie  paper,  (r)  So  if  two  instruments  have  been  ad- 
mitted to  probate  in  the  Ecclesiastical  Court  as  one  testa- 
ment, a  court  of  construction  is  bound  to  consider  them  as 
such,  {s) 


(m)  Swinb.  pt.  7.  s.  21.  pi.  13. 
Godolph.  pt.  3.  c.  26.  s.  46.  Green- 
wood t;.  Greenwood,  1  Bro.  C.  C. 
30.  in  notis.  Garth  v.  Meyrick,  1 
Bro.  C.  C.  30.  Holford  v.  Wood, 
4  Ves.  75. 

(n)  Swinb.  pt.  7.  s.  21.  pi.  13. 
Cuny  V,  Pile,  2  Bro.  C.  C.  225. 
Windham  v.  Windliam,  Finch.  11. 
267. 

(0)  Swinb.  pt  7.  s.  21.  pi.  13. 
Godolph.  pt.  3.  c.  26.  s.  46.  Wal- 
lop '^17.  Hewett,  2  Chanc.  Rep.  70. 
Newport  v,  Kynaston,  Finch.  R. 
2^4.  Baillie  v.  Butterfield,  1  Cox. 
392.  James  v.  Semmens,  2  II. 
Blackst.  219.  Benyon  v.  Benyon, 
17  Ves.  34. 

(p)  Pit  V.  Pidgeon,  1  Chanc.  Cas, 
301.  Masters  v.  Masters,  1  P.  Wms. 


423.  Hooley  v.  Ilatton,  2  Dick. 
461.  S.  C.  1-  Bro.  C.  C.  389,  note. 
Hodges  V.  Peacock,  3  Ves.  735. 
Wray  r.  Field,  6  Madd.  300.  S.  C. 
2  Russ.  Chanc.  Cas.  257.  Mac- 
kenzie V.  Mackenzie,  2  Russ.  Chanc. 
Cas.  272,  273. 

(9)  By  Sir  J.  Leach,  V.  C.  in 
Hurst  u.  Beach,  5  Madd.  358. 

(r)  Baillie  v.  Butterfield,  1  Cox. 
392.  See  also  Campbell  u.  Radnor, 
1  Bro.  C.  C.  272,  by  Lord  Lough- 
borough. 

(s)  Heming  v.  Clutterbuck,  1 
Bligh.  N.  S.  491,  492.  Where  a 
testamentary  instrument,  incomplete 
as  a  will,  appears  on  the  face  of 
it  to  be  intended  as  a  substitution 
for  a  former  coniplete  will,  the  lega- 
cies given  by  the  latter  only  shall  take 
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2.  Where 
there  is  in- 
ternal evi- 
dence of  in- 
tention. 


8.  Where  there  is  iatomal  eridenoe  of  the  intentioii  of  the 
testator.  In  many  cases,  the  second  instmment  affords  in* 
trinsic  oTidence  that  it  was  intended  by  the  testator  as  a 
mere  sabstitation  for  the  first ;  and  consequenttj  that  ono  le- 
gacy alone  was  intended :  For  example,  where  a  latter  co- 
dicil appears  to  be  a  mere  copy  of  the  former,  widi  the  addic- 
tion of  a  single  legacy,  (Jt)  or  when  it  is  manifest  diat  the 
latter  instrament  was  made  for  the  purpose  of  ^qplaioing 
or  better  ascertaining  the  legacies  bequeathed  by  the  for- 
mer, (if) 

So  if  in  two  instruments  the  legacies  are  not  given  simpli- 
citer,  but  the  motive  of  the  gift  is  expressed,  and  in  both  the 
instruments  the  Mms  motive  is  expressed  and  the  $ame  sum 
is  given,  the  Court  considers  the  two  coincidences  as  raising 
a  presumption  that  the  testator  did  not,  by  the  second  instni'> 
ment,  mean  a  second  gift,  but  meant  only  a  repetition  of  the 
former  gift,  (t;)  Bat  the  Court  raises  this  presumption  only 
where  the  double  ooincid^ice  occurs  of  the  same  motive  and 
the  same  sum  in  both  instruments.  It  will  not  raise  it  if  the 
same  motive  be  expressed  in  both  instruments,  and  the  sums 
be  different:  consequently,  the  legatee  is  in  such  case  entitled 
to  both  sums,  {w) 

On  the  other  hand,  the  ordinary  inference  that  legacies  are 


effect,  notwithstanding  both  instru- 
ments are  prored  in  the  spiritual 
court:  Jacksonv. Jackson, 2 Cox. 35. 
See  the  observations  of  Sir  J.  Nicholl 
on  this  subject,  ante^  p.  83,  64. 

(0  Coote  V,  Boyd,  2  Bro.  C.  C. 
521.  Moggridge  v.  Thackwell,  1 
Ves.  jun.  472.  S.  C.  3  Bro.  C.  C.  517. 

(u)  See  upon  this  subject.  Mayor 
of  London  v,  Russell,  Finch.  R.  290. 
Duke  of  St.  Albans  v.  Beauclerk,  2 
Atk.  636.  Campbell  v.  Lord  Rad- 
nor, 1  Bro.  C.  C.  271.  Jackson  v. 
Jackson,  2  Cox.  35.  James  v.  Sem- 
mens,  2  H.  Black.  213.  Allen  v. 
Callow,  3  Ves.  289.      Barclay  v. 


Wainwright,  3,Ves.  462.  Osborne  v. 
Duke  of  Leeds,  5  Ves.  369.  Cur- 
rie  V.  Pye,  17  Ves.  462.  Atty.  Gen. 
v.  Harley,  4  Madd.  268.  Wray  v. 
Field,  6  Madd.  300.  S.C.  %  Russ. 
Chanc.  Cas.  257.  Gillespie  v.  Alex« 
ander,  2  Sim.  &  Stu.  145.  Hem- 
ming V.  Gurrey,  2  Sim.  &  Stu.  311, 
S.  C.  in  Dom.  Proc.  1  Bligh.  N.  S. 
479.  Fraser  v.  Byng,  1  Russ.  &  M. 
90. 

(y)  Benyon  v.  Benyon,  1 7  Ves.  34. 
Hurst  V.  Beach,  5  Madd.  858.  by  Sir 
John  Leach,  V.  C. 

(u>)  Hurst  V.  Beach,  5  Madd.  359. 
Lord  V.  Sutcliffe,  2  Sim.  273. 
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imiii«]aliTe»  arising  from  the  fact  of  Aeir  being  of  unequal 
aaioaBty  or  of  their  being  giyen  by  different  instmments,  may 
be  strengtbeDed  by  internal  evidence :  as,  where  one  is  given 
geoeraily^  and  the  other  for  an  express  purpose ;  or  where  one 
reason  ii  assigned  for  the  former  and  another  for  the  latter  ;(5r) 
or  where  the  legades  are  not  ^tisdem  generis,  as  where  an 
amraity  and  a  snm  of  money  are  given,  (y)  or  two  annnities 
of  the  same  amount  by  different  instmments,  the  one  payable 
qnarterly,  the  other  half-yearly ;  (2)  or  where  one  legacy  is 
vested  and  another  contingent  (a) 

Before  leaving  this  sabject,  it  is  necessary  to  take  some  ParoI  evi- 
notiee  of  the  question  as  to  the  admissibility  of  parol  evidence,  ^^^  ?^^^ 
to  diew  that  the  testator  did  or  did  not  intend  a  double  benefit,  tion. 
In  the  late  case  of  Hurst  v.  Beach,  (b)  Sir  John  Leach,  V.G. 
had  occasion  to  consider  the  point :  one  of  the  questions  before 
his  Honor  in  that  case  was,  whether  parol  evidence  was  ad- 
missible to  prove  that  a  testatrix  meant  a  legacy  of  600/.^ 
given  by  a  codicil,  as  a  substitution  merely  of  a  legacy  of  300/., 
given  by  her  will :  Upon  which,  his  Honor  gave  the  following 
judgment :  (c)  **  Upon  the  question  whether  evidence  is  ad- 
missible to  prove  that  the  testatrix  did  not  mean  that  the 
defendant  should  take  both  sums,  there  are  no  decisions  in 
courts  of  equity :  There  are  obiter  dicta  for  the  admission  of 
such  testimony ;  (d)  but  in  The  Duke  of  Leeds  v.  Osborne, 
the  point  was  fully  argued,  and  Lord  Alvanley  appears  to 
have  inclined  against  receiving  it.  It  did  not,  however,  be- 
come necessary  there  to  decide  the  question.  It  is  to  be  col- 
lected from  the  Digest,  that  it  was  admitted  by  the  civil  law. 
This  Court  has  no  original  jurisdiction  in  testamentary  mat- 


(x)  Ridges  v.  Morrison,  1  Bro. 
(/•  Vf.  388. 

(y)  Masters  V.  Masters,  1  P.  Wms. 
423,  424. 

{z)  Currie  v.  Pye,  17  Ves.  462. 

(a)  Hodges  V.  Peacock,  3  Ves.  735. 
or  wlieTe  one  is  payable  immedi- 
ately on  the  testator's  death,  and  the 
other  at  a  fhture  period :  Wray  v. 
Field,  %  Russ.  Chanc.Cas.  261. 262. 


See  also  Wright  v.  Cadogan,  2  Eden. 
239. 

(6)  5  Madd.  351. 

(c)  5  Madd.  359. 

{d)  See  Coote  v.  Boyd,  2  Bro. 
C.  C.528;  by  Lord  Thurlow:  and 
see  also  Hooley  v.  Hatton,  1  Bro. 
C.  C.  390.  note.  S.C.  2  Dick.  461. 
James  v.  Semmens,  2  H.  Black.  213. 
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ters ;  it  acts  with  respect  to  them  only  upon  the  groand  of 
administering  a  trust ;  and  is  bound  to  adopt,  in  questions  of 
legacy,  the  principles  and  rules  of  the  Ecclesiastical  Court. 
I  found  it  necessary,  therefore,  to  direct  inquiry  to  be  made 
in  that  Court  upon  this  point,  and  the  answer  that  I  have  re- 
ceived is,  that  no  decision  has  taken  place  there  upon  this 
question,  and  that  no  settled  opinion  is  formed  upon  it :  (e) 
It  remains,  then,  to  be  considered  upon  the  principles  of  evi- 
dence which  are  received  in  our  own  law.  Our  primary  prin- 
ciple is,  that  evidence  is  not  admissible  to  contradict  a  written 
instrument.  In  some  cases,  courts  of  equity  raise  a  presump- 
tion against  the  apparent  intention  of  a  testamentary  instru- 
ment, and  there  they  will  receive  evidence  to  repel  that  pre- 
sumption ;  for  the  effect  of  such  testimony  is  not  to  show  that 
the  testator  did  not  mean  what  he  has  said,  but,  on  the  contrary, 
to  prove  that  he  did  mean  what  he  has  expressed.  Thus, 
where  the  Court  raises  the  presumption  against  the  intention 
of  a  double  gift,  by  reason  that  the  sums  and  the  motive  are 
the  same  in  both  instruments,  it  will  receive  evidence  that 
the  testator  actually  intended  the  double  gift  he  has  expressed. 
In  like  manner,  evidence  is  received  to  repel  the  presumption 
raised  against  an  executor's  title  to  the  residue,  from  the 
circumstance  of  a  legacy  given  to  him ;  and  to  repel  the  pre- 
sumption that  a  portion  is  satisfied  by  a  legacy.  In  all  these 
cases,  the  evidence  is  received  in  support  of  the  apparent  ef- 
fect of  the  instrument,  and  not  against  it.  Here  the  evidence 
tendered  is  not  in  support  of  the  apparent  effect  of  the  instru- 
ment, but  directly  against  it.  This  codicil  leaves  unrevoked 
the  former  legacy  of  300/.  to  the  defendant,  and  makes  to  him 


<f)  But  although  no  decisions 
may  be  found  as  to  the  admissibility 
of  evidence  with  respect  to  the  con- 
struction of  a  will  and  codicil  giving 
legacies  to  the  same  legatee,  yet 
there  are  several  authorities  for  the 
admissibility,  in  the  ecclesiastical 
court,  of  parol  evidence,  with  re- 
spect  to  the  factum  of  the  instru- 


ment, to  investigate  quo  animo  the 
act  was  done  by  the  testator;  as 
whether  a  subsequent  codicil  was 
intended  as  a  substitute  for,  and 
consequently,  revocatory  of  a  for- 
mer one  or  not :  See  ante,  p.  82  : 
See  also  the  observations  of  Lord 
Loughborough  in  Campbell  v.  Ilad- 
nor,  1  Bro.  C.  C,272. 
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a  farther  subRtantive  gift  of  500/.  The  evidence  tendered  is, 
that  the  testatrix  did  not  mean  this  as  a  further  gift  of  500/., 
but  meant  to  substitute  the  500/.  in  the  place  of  the  former 
900/.  I  am  of  opinion,  therefore,  that  such  evidence  cannot 
be  received  without  breaking  in  upon  the  primary  rule,  that 
parol  evidence  is  not  admissible  against  the  expressed  effect 
of  a  written  instrument." 


Section  VIII. 


Of  the  Satisfaction  of  Debts  and  Portions  by  Legacies. 


It  is  a  rule  established  in  courts  of  equity,  that,  where  a  Of  the  satis* 

by 


debtor  bequeaths  to  his  creditor  a  legacy  equal  to,  or  ex-  debts^vle- 


ceeding  the  amount  of  his  debt,  it  shall  be  presumed,  in  the  gacies. 
absence  of  any  intimation  of  a  contrary  intention,  that  the 
legacy  was  meant  by  the  testator  as   a  satisfaction  of  the 
debt.  (/) 

This  rule,  however,  though  it  has  long  prevailed,  has  met 
with  the  censure  of  several  eminent  judges ;  and  the  courts 
have  inclined  to  lay  hold  of  any  minute  circumstances  where- 
upon to  ground  an  exception  to  it.  (g) 

Thus  the  presumption  of  satisfaction  shall  not  be  made, 
where  the  debt  was  not  contracted  till  after  the  making  of  the 
will,  for  the  testator  could  not  have  intended  by  the  legacy  to 
have  satisfied  a  debt  which  did  not  then  exist :  (A)  Nor  where 


(/)  Brown  v.  Dawson,  Prec. 
Chan.  240.  Fowler  v.  Fowler,  3  P. 
Wms.  353.  Richardson  v.  Greese, 
3  Atk.  68.  Gaynon  r.  Wood,  1 
Dick.  331.  So  a  legacy  may  ope- 
rate as  a  satis£aiction  of  a  covenant : 
Wathen  v.  Smithy  4  Madd.  325 : 
But  where  Uie  legacy  is  of  leu 
amount  than  the  debt,  it  shall  not 
be  deemed  a  part  payment  or  satis- 


faction :  Cranmer's  case,  2  Salk.  508. 
Graham  v.  Graham,  1  Ves.  sen.  263. 

(g)  See  the  remarks  of  Sir  T. 
Clarke,  M.  R.  in  Mathews  v,  Ma- 
thews, 2  Ves.  sen.  636,  and  of  Lord 
Alvanlcy  in  HinchclifFe  v.  Ilinch- 
cliffe,  3  Ves  529. 

(//)  Cranmer's  case,  2  Salk.  508. 
Jeffs  V.  Wood,  2  P.  Wms.  132. 
Thomas  v.  Bennet,  2  P.  Wms.  343. 
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the  debt  m  due  upon  a  current  account ;  fmr  the  state  of  the 
account,  and  on  whose  side  the  balance  lay^  might  be  un«* 
known  to  the  testator: (it)  Nor  where  the  debt  was  upon  a 
bill  of  exchange,  or  other  negotiable  security ;  for  the  debt 
might  have  been  transferred  to  a  stranger  bj  tbe  l^atee 
passing  awaj  the  instrument  (/) 

Again,  where  the  legacy  is  at  all  contingent  or  uncertain, 
it  shall  not  be  deemed  a  satisfaction  of  a  debt :  (m)  As  where 
the  legacy  is  given  upon  the  contingency  of  the  legatee  sur- 
yiving  a  particular  person  or  period  :(n)  or  where  the  legacy  is 
of  the  whole  or  part  of  a  residue ;  for  it  may  possibly  turn  out, 
after  all  the  claims  on  the  testator's  estate  are  satisfied,  that 
such  legacy  \s  not  of  equal  amount  with  the  debt,  (o)  So  a 
provision  by  will  that  the  legatee  shall  have  the  interest  of  a 
particular  fund,  or  other  proceeds,  for  life,  shall  not  be 
deemed  a  satisfaction  of  a  sum  of  money  which  the  legatee  is 
entitled  to  claim  absolutely  from  the  testator,  (p) 

Another  exception  to  the  rule  exists  in  cases  where  the 
legacy  b  not  payable  immediately  after  the  death  of  the 
testator ;  for  the  debt  is  due  at  the  death  of  the  testator,  and 
therefore  the  legacy  must  be  so  too.  (q)  Thus  in  Mathews  v. 
Mathews,  (r)  Sir  Thomas  Clarke,  M.  R.  said  that  he  remem- 
bered a  case  before  the  Lord  Chancellor  (Lord  Hardwicke) 
where  an  old  lady,  indebted  to  a  servant  for  wages,  by  will 
gave  ten  times  as  much  as  she  owed  or  was  likely  to  owe : 
yet  because  the  legacy  was  made  payable  in  a  month  after 


(k)  Rawlins  v.  Powel,  1  P.  Wms. 
299. 

(/)  Carr  t;.  Eastabrooke,  3  Ves. 
561. 

(m)  Nicholls^.Judsoii,2Alk.  300. 

(fi)  Crompton  v.  Sale,  2  P.  Wms. 
553. 

(p)  Devese  v,  Pontet,  1  Cox.  188. 

(j>)  Alleyn  v.  Alleyn,  2  Vea.  sen. 
37.  Forsight  v.  Grant^  1  Ves.  jun. 
298. 


(q)  By  Lord  Hardwicke,  in  Clark 
v.  Sewell,  3  Atk.  96 :  See  also  At- 
kinson V.  Webb,  Prec.  Cbanc.  236. 
NichoUs  V.  Judson,  2  Atk.  300. 
Mathews  v,  Mathews,  2  Ves.  sen. 
635.  Haynes  v.  Mico,  1  Bro.  C.  C. 
129.  Jeacock  v,  Falkener,  1  Bro. 
C.  C.  295.  Adams  v.  Lavender,  1 
M'Clel.&Y.4J. 

(r)  2  Ves.  sen,  636. 
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ker  own  deatii,  the  coort  laid  hold  of  that  circumstance  ta 
take  it  out  of  the  general  role.  («) 

A  further  exertion  may  be  foimd  in  cases  where  the  legacy 
and  debt  are  oi  a  different  nature  ;  (I)  as  where  the  testator 
is  indebted  by  bond,  and  bequeaths  an  interest  in  land  to  his 
creditor  (u)  So  in  a  recent  case,  (v)  a  leasehold  estate  of  the 
testator'a  was  subject  to  an  annuity  of  12/.  to  Mrs.  Bartlett^ 
fixr  her  sole  use,  to  be  paid  to  her  half  yearly,  on  die  27th  of 
January  and  the  27th  of  July :  He  devised  all  his  lands,  in 
which  the  leasehold  was  included,  to  Richard  Gillard,  paying 
to  Mrs.  Bartlett  12/.  per  annum,  by  half  yearly  payments,  to 
be  made  on  the  27th  of  January  and  the  27th  of  July :  The 
IiMd  Chancellor  held,  that  although  the  amounts  of  the  two 
annmties  and  the  days  of  payment  were  precisely  the  same, 
yet  as  the  second  was  charged  on  the  freehold  as  well  as  the 
leasehold  property,  and  was  payable  to  Mrs.  Bartlett  gene- 
rally, and  not  to  her  separate  use,  this  was  sufficient  to  repel 
the  presumption  that  the  second  annuity  was  intended  as  a 
sniirfaction  of  the  first,  and  that  consequently  both  were 
payable. 

Again,  a  legacy  of  a  specific  chattel,  however  great  its 
value,  will  not  be  a  satisfaction  of  a  debt ;  unless  the  testator 
bequeaths  it  with  such  condition  expressed,  and  the  legatee 
accepts  it  by  way  of  satisfaction,  (w) 

It  must  also  be  observed,  that  the  presumption  of  satisfao- 
tioa  may  be  counteracted  by  other  parts  of  the  will :  As 
where  the  legacy  appears  to  be  given  diverso  intuitu,  some 
particular  purpose  being  expressed  as  the  ground  of  the 


(s)  In  Bichardson  v.  Greese,  3 
Atk.  69,  Lord  Hardwicke  said  that 
legacies  to  serrants  had  never  been 
held  to  be  in  satisfaction  of  debts : 
bat  this  case  mentioned  by  Sir  T. 
Chtfke,'and  also  Chance/s  case,  1 
P.  Wms.  408,  seem  to  decide  that 
tiiey  are  to  be  so  considered,  unless 
there  are  circumstances  to  take  the 
case  oat  of  the  general  rule. 


(0  See  the  observations  of  Lord 
Ilardwicke  in  Bellasis  v.  Uthwatt, 
1  Atk.  428. 

(u)  Eastwood  v.  Vinke,  2  P. 
Wms  614.  Richardson  v.  Elphin- 
stone,  2  Ves.  jun.  463. 

(v)  Bartlett  v.  Gillard,  3  Russ. 
Chanc.  Cas.  149. 

(w)  Byde  v.  Byde,  1  Cox.  49. 
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bequest :  {x)  or  where  there  is  an  express  direction  in  the  will 
for  the  payment  of  all  debts  and  legacies,  (y) 

A  legacy  given  by  a  parent  to  a  child  is  regarded,  with 
respect  to  the  rule  in  question,  in  the  same  light  as  a 
legacy  to  a  stranger:  and  consequently,  in  the  absence  of 
express  or  implied  intention  to  the  contrary,  will  be  deemed 
as  a  satisfaction  of  a  debt :  (z)  Nor  is  a  legacy  given 
by  a  husband  to  his  wife  considered  upon  any  different 
footing,  (a) 

With  respect  to  rebutting  the  presumption  of  satisfaction  by 
parol  evidence,  it  was  holden  by  Lord  Talbot,  in  Fowler  v. 
Fowler,  (b)  that  such  evidence  was  not  admissible  :  But  Lord 
Eldon,  in  Wallace  v.  Pom/ret,  (c)  upon  the  authority  of  the 
cases  as  to  satisfaction  of  portions,  held,  that  parol  declara- 
tions by  the  testator  are  admissible  in  evidence,  to  repel  the 
presumption  of  a  satisfaction  of  a  debt,  by  the  bequest  of  a 
greater  amount,  even  where  such  declarations  were  not  con- 
temporaneous with,  but  subsequent  to  the  making  of  the  will ; 
and  although  the  expressions  in  the  will  may  afford  an  in- 
ference in  favour  of  the  presumption. 

It  is  said  that  a  legacy  shall  in  all  cases  be  construed  as  a 
satisfaction,  in  case  there  be  a  deficiency  of  assets,  (rf) 

Where  a  testator  recites  that  a  legatee  is  indebted  in  a 
certain  sum,  that  recital  binds  the  legatee,  except  in  case  of  a 
clear  mistake  of  figures,  (e) 

(x)  Mathews  v.  Mathews,  2  Ves,  decided  upon  its  peculiar  circum- 

sen.  635.  stances :   See  2  Rop.  Leg.   56.  3d 

{y)  Chancey's  case,  1  P.  Wms.  tdit. 

410,  411.     Richardson  v.  Greese,  3  (a)  Fowler  v.  Fowler,  3  P.  Wms. 

Atk.  68.     Field  v.  Mostin,  2  Dick.  353. 

543.:  but  see  Wathen  v.  Smith,  4  (b)  3  P.  Wms.  354. 

Madd.  331.  (c)  11  Ves.  547,  548. 

{z)  Tolson  V.Collins,  4  Ves.  483.  (rf)  Toller.  337. 

The  case  of  Plume  u.  Plume,  7  Ves.  (t)  Robinson  v.  Bransby,  6 Madd. 

258,  which  may  at  first  sight  appear  at  348. 
variance  with  Tolson  v.  Collins,  was 
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It  must  be  observed ,  in  conclusioDy  that  if  the  testator  ex- 
pressly bequeaths  the  debt  to  hb  debtor,  this  being  no  more 
dian  a  release  by  will,  operates  only  as  a  legacy ;  and  is  assets, 
th^efore,  subject  to  the  payment  of  the  testator's  debts.  (/) 

With  respect  to  the  satisfaction  of  portions  by  legacies,  the  Of  the  satis- 
rale  has  been,  established,  with  much  fewer  exceptions  than  portions  by 
that  with  regard  to   the  satisfaction  of  debts,  that  where  a  legacies. 
parent  is  under  obligation,  by  articles  or  settlement,  to  pro- 
Tide  portions  for  his  children,  and  he  afterwards  makes  a 
proTisicm  by  will  for  them,  such  testamentary  provision  shall  be 
considered  a  satisfaction  or  performance  [of  the  obligation,  {g) 
Hie  strong  inclination  of  the  courts  against  double  portions 
has  caused  this  rule  to  be  applied  without  much  relaxation.  (A) 

If  therefore  the  bequests  be  less  in  amount  than  the  por- 
tions, or  payable  at  different  periods,  such  legacies  will  not- 
withstanding be  considered  satisfactions,  either  in  full  or  in 
part,  according  to  circumstances,  (i) 

Yet  where  the  legacy  is  contingent,  {j)  or  given  diverso 
inifuiu,  {t)  it  shall  not  be  considered  a  satisfaction  of  the 
portion. 


Section  IX. 

^Of  the  Release  of  Debts  hy  Legacies :  and  herewith  of  the 
f§ect  of  appointing  a  Debtor  or  a  Creditor  to  be  Executor. 

1.  Of  a  Legacy  by  a  Creditor  to  his  Debtor. 

Whbre  a  creditor  bequeaths  a  legacy  to  his  debtor,  and 
either  does  not  notice  the  debt,   or  mentions  it  in  such  a 

(/)  Rider  v.  Wager,  2  P.  Wms.  Byde  v.  Bydc,  1  Cox.  44.     S.  C.  1 

331,332.    Toiler.  338.  Bro.  C.  C.  309.  note.     Warren  v. 

(g)  Broen  v,  Bruen,  2  Vem.  439.  Warren,  1  Bro.  C.  C.  305.    Finch  v. 

Copley  r.  Copley,  1  P.  Wms.  147.  Finch,  1  Ves.  jun.  534.     2  Rop. 

MoalsoD  V.  Moulson,  1  Bro.  C.  C.  Leg.  68.  3d  edit. 

82.    Ackworth  v,  Adcworth,  1  Bro.  ( j)  Bellasis    v.  Uthwatt,   1  Atk. 

C.C.  307.  note.  426,  428.     Hanhury  v.  Hanhury,  2 

(A)  See  2  Rop.  Leg.  68.  3d  edit.  Bro.  C.  C.  352. 

(0  Jesson  V.  Jcsson,  2  Vem.  255.  (/r)  2  Rop.  Leg.  90.  3d.  edit. 
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manner  as  to  leave  his  intention  doubtful,  and  after  his  death 
the  securities  for  the  debt,  if  any  exist,  are  found  uncancelled 
among  the  testator's  property,  the  Courts  of  Equity  do  not 
consider  the  legacy  to  the  debtor  as  necessarily,  or  even 
prima  facUy  a  release  or  extinguishment  of  the  debt,  but 
require  evidence  clearly  expressive  of  the  intention  to 
release :  (?)  And  if  such  intention  does  not  appear  cleariy 
expressed  or*  implied  on  the  face  of  the  will,  evidence  from 
other  sources  will  be  admitted,  (m) 
Retainer  by  Where  a  legatee  is  indebted  to  the  testator,  the  executor 

the  executor,     may  retain  the  legacy,  either  in  part  or  full  satisfaction  of  the 

debt,  by  way  of  set-off.  (n) 

It  is  necessary  here  to  consider,  how  far  this  right  of  set-off 
by  the  executor  extends,  in  case  of  a  legacy  to  a  married 
woman,  with  respect  to  debts  due  from  her  husband  to  the 
testator.  At  law  a  legacy  to  the  Wife  is  a  legacy  to  the  hus- 
band :  but  in  equity,  where  a  legacy  is  given  to  a  married 
woman,  or  she  becomes  entitled  to  a  share  of  personal  estate 
as  one  of  the  next  of  kin  of  an  intestate,  the  property  is 
subject  to  the  claim  of  the  wife,  for  a  provision  out  of  it  for 
herself  and  children,  (o)  Thus  in  Elibank  v.  Montolieu,  (p) 
a  married  woman  entitled  as  next  of  kin  of  an  intestate,  filed 
a  bill  against  the  administrator  and  her  husband :  The 
administrator  claimed  to  retain  towards  satisfaction  of  a  debt 
by  bond  from  the  husband  to  him :  But  the  court  declared  that 
he  was  not  entitled  to  retain,  as  the  wife's  share  was  subject 
to  a  provision  in  favour  of  her  and  her  children :  And  it 
was  referred  to  the  Master,  to  see  a  proper  settlement 
made  on  them.  So  in  Carr  v.  Taylor,  (q)  where  the  bill 
was  filed  by  a  married  woman,  as  next  of  kin  of  an  intes- 
tate, for  a  share  of  the  residue  of  his  personal  estate,  it  was 

(/)  2Rop.  Leg.  61.  3d  edit.  Wil-  to  one   exeeutor,  out  of  a  legacy 

mot  V.  Woodhouse,   4  Bro.  C.  C.  to  his  co-executor,  in  respect  of  a 

226.    See  also  Jeffs  v.  Wood,  2  P.  devastavit  by    the    latter:    Sims  r. 

Wms.  132.  Doughty,  5  Ves.  243. 

(m)   2   Rop.    Leg.   61.   3d   edit.  (o)  See  infra, 

Eden  v.  Smyth,  5  Ves.  341.  {p)  5  Ves.  737. 

(n)  Jeffs  r.  Woods,   2  P.  Wms.  (g)  10  \'es.  574. 
130.     So  a  retainer  will  lie  allowed 
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holden  that  the  administrator  could  not  set  off  a  debt  due 
from  the  husband  to  the  testator  s  estate.  In  Ex  parte 
O^Ferrallt  (r)  executors  were  allowed  to  set  off  a  moiety  of 
a  l^acy,  given  by  their  testator  to  the  wife  of  the  bankrupt, 
against  a  debt  due  from  the  bankrupt  to  their  testator :  and 
the  other  moiety  was  ordered  to  be  settled  on  the  wife  for 
life,  with  remainder  to  the  issue  of  the  marriage. 

But  where  the  legacy  is  discharged  of  the  wife's  equity, 
by  her  death  without  any  such  settlement  having. been 
made^  the  legacy  becomes  the  absolute  property  of  the  hus- 
bandy  and  the  executors  have  a  right  to  satisfy  it  by  writ- 
ing off  so  much  of  a  debt  due  from  him  to  the  estate  of 
the  testator :  (s)  Accordingly  in  a  modern  case,  (0  a  legacy  was 
given  to  a  wife,  whose  husband  was  largely  indebted  to  the 
testatrix:  He  became  bankrupt,  and  the  wife  afterwards 
died,  without  having  asserted  any  claim  in  respect  of  the 
l^;acy:  The  assignees  of  the  husband  claimed  the  legacy: 
But  it  was  holden  by  Sir  J.  Leach,  V.  C.  that  the  executors 
of  the  testatrix  were  entitled  to  retain  the  legacy  in  part  dis- 
charge of  the  debt  due  to  her. 


2.  The  effect  of  appointing  a  Debtor  to  be  Executor. 

It  will  be  convenient  to  consider  this  subject,  first,  as  to  the 
effect  in  law,  of  the  testator's  appointing  his  debtor  to  be  his 
executor ;  and  then  as  to  the  effect  in  equity. 

In  point  of  law  such  a  nomination,  even  by  a  testator  of  At  law. 
the  age  of  seventeen  years,  (m)  will  operate  as  a  release  or 
extinguishment  of  the  debt :  The  principle  is,  that  a  debt  is 
merely  a  right  to  recover  the  amount  by  way  of  action,  and 
as  an  executor  cannot  maintain  an  action  against  himself,  his 
qypointment  by  the  creditor  to  that  office  suspends  the  action 
for  the  debt :  And  where  a  personal  action  is  once  suspended 
by  the  voluntary  act  of  the  party  entitled  to  it,  it  is  for 

(r)  1  Glyn.  &  Jam.  347.  (0  Ranking  v.  Barnard,  5  Madd. 

(f)  6  Madd.  34.  32. 

(w)  Co.  Lit.  2164.  b. 
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ever  gone  and  discharged,  (v)  Tlias  if  the  obligee  of  a  bond 
makes  the  obligor  his  executor,  this  amounts  at  law  to  a  re* 
lease  of  the  debt,  {w) 

The  law  is  the  same,  where  a  creditpr  appoints  one  of  se- 
veral joint,  or  even  one  of  joint  and  several  debtors  his  execu- 
tor :  Thus  if  several  obligors  be  bound  jointly,  and  the  obligee 
constitute  one  of  them  his  executor,  it  is  an  extinguishment 
of  the  debt  at  law,  and  a  release  to  them  all :  (x)  So  if  an 
obligee  in  a  joint  and  several  bond  makes  one  of  two  obligors 
his  executor,  the  action  b  discharged  as  to  both  obligors :  (y) 
For  a  release  to  one  of  several  obligors,  whether  they  are 
bound  jointly,  or  jointly  and  severally,  discharges  the  otherff, 
and  may  be  pleaded  in  bar  by  all.  (z) 

But  if  the  creditor  makes  the  executor  of  the  debtor  his 
executor,  this  is  no  extinguishment  of  the  debt :  (a)  There- 
fore if  the  obligee  of  a  joint  and  several  bond  makes  the  exe- 
cutor of  one  of  the  obligors  his  executor,  who  has  no  assets, 
this  does  not  release  the  other  obligor.  (&) 

The  rule  is  not  confined  to  cases,  where  the  creditor  ap- 
points his  debtor  his  sole  executor:  The  debt  is  equally 
released  where  one  only  of  several  executors  is  indebted  to 
the  testator :  for  they  cannot  sue  without  making  him  who 
is  a  debtor  also  a  plaintifi;  which  he  cannot  be  against  him- 
self: (c)  And  after  the  death  of  the  debtor  executor,  the  sur- 


(v)  Wentw.  Off.  Ex.  ch.  2.  p.  73. 
14th  edit.  Nedham*s  case,  8  Co. 
136.  a.  Fryer  v.  Gildridge,  Hob. 
10.  Dorchester  v.  Webb,  Cro.  Car. 
373.  Wankford  v.WaDkford,  1  Salk. 
299.  Com.  Dig.  Admon.  (B.  5.) 
ErringtoD  v.  Evans,  2  Dick.  457. 

{yo)  Nedham*s  case,  8  Co.  136.  a. 

(js)  Wentw.  Off.  Ex.  ch.  2.  p.  74. 
14th  edit.  Com.  Dig.  Admon.  (B.  5.) 

{y)  Bro.  Exor.  pi.  118.  Fryer  v. 
Gildridge,  Hob.  10.  Cheetham  v. 
Ward,  1  Bos.  &  Pull.  630.  See 
also  S.  P.  Wankford  v.  Wankford,  1 
Salk.  300,  by  Gould,  J. 


{z)  2  Roll.  Abr.  412.  tit.  Release, 
(G.)  pi.  4,  5.  Kynaston  v,  Clayton, 
2  Salk.  574.  2  Saund.  47.^48. 
note  to  Fowell  v.  Forrest. 

(o)  3  Bac.  Abr.  12.  tit,  Exors. 
(A)  10. 

(b)  Dorchester  v.  Webb,  Cro.  Car. 
372.  S.  C.  W.  Jones,  345.  S.  P. 
by  Holt,  C.  J.  1  Salk.  305.  See 
also  Alston  v.  Andrew,  Hutt.  128. 

(c)  Bro.  Exors.  pi.  114.  Wentw. 
Off.  Ex.  c.  2.  p.  74,  75,  14th  edit. 
Com.  Dig.  Admon.  (B.  5.)  1  Salk. 
302,  by  Powell,.  J.  Cheetham  r. 
Ward,  1  Bos.  &  Pull.  630. 
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vivmg executors  cannot  sue  his  executor  or  administrator: 
for  the  debt  was  at  law  utterly  extinct  by  the  making  him 
executor^  as  if  the  testator  had  released  to  him.(<^) 

Nor  is  the  case  varied  by  the  executor  dying  after  having 
administered,  without  having  proved  the  will,  (e)  or  without 
having  either  proved  the  will  or  administered ;  (/)  for  in  such 
case  also  the  debt  is  extinguished,  and  the  administrator  cum 
imiaimuUo  annexe  can  bring  no  action  for  it.  If,  indeed,  a  96U 
executor  does  not  administer,  and  refuses  in  the  Ecclesiastical 
Court  to  be  executor,  then  the  making  him  executor  will  not 
act  aa  a  release :  for  a  man  can  no  more  be  forced  to  accept  a 
releaae  against  bis  will,  than  a  deed  of  grant,  {g)  But  if  ^the 
obligee  make  the  obligor  and  others  his  executors,  and  the 
dbligor  refuses,  but  the  others  administer,  and  the  obligor 
dies  first,  yet  the  debt  is  released ;  because  the  refusal  was 
void,  and  the  obligor  might  have  come  in  and  administered 
notwithstanding ;  for  the  probate  by  the  other  executors  was 
f<nr  his  b^iefit.  (A) 

It  is  clear,  from  the  principle  upon  which  these  doctrines 
have  been  established,  that  the  nomination  of  the  debtor  to 
the  office  of  executor,  does  not  merely  extinguish  the  legal 


{d)  Wcntw.  Off.  Ex.  c.  2.  p.  75. 
14t]i  edit.  Com.  Dig.  Admon.  (B.  5.) 
Centra,  per  Cvr.  in  Grossman  v. 
Beade,  1  Leon.  320.  pi.  448. 

(«)  Wankford  v.  Wankford,  1 
Salk.999. 

(/)  Wentw.  Off.  c.  2.  p.  75. 14th 
edit.    Com.  Dig.  Admon.  (B.  5.) 

{g)  Wankford  w.  Wankford,  1 
Salk.  307.  by  Holt,  C.  J.  The  same 
opinion  was  expressed  in  the  same 
case  by  Gould,  J.  1  Salk.  301  ;  and 
byPawys,J.  1  Salk.  302;  but  Powell, 
J.  declined  giving  any  opinion  on  the 
point:  1  Salk.  304 :  There  is  adio- 
tain  to  the  contrary  by  Twisden,  J. 
(which  was  mentioned  by  the  judges 
in   the  above  case,)  in  Abram  v. 


Cunningham,  1  Ventr.  303 :  And 
see  also  Mr.  Butler's  note  to  Co. 
Lit.  264.  b.  where  it  is  said  that  the 
debt  is  discharged,  whether  the  exe- 
cutor accepts  or  refuses  the  execu- 
torship :  Therefore  the  point  must, 
perhaps,  be  considered  doubtful. 

(A)  1  Salk.  308,  by  Holt,  C.  J.  3 
Bac. Abr.ll.  tit.  Executor.  (A)  10.  It 
seems  clear,  also,  that  the  debt  is  in 
such  case  released,  inasmuch  as  the 
co-executor,  who  has  refused  before 
the  ordinary,  must  still  be  made  a  co- 
plaintiff  in  all  actions  by  the  other 
executors :  Hensloe's  case,  9  Co.37.  a. 
Wankford  v.  Wankford,  1  Salk.  307. 
by  Lord  Holt;  1  Saund.  291.  k.  note 
{o  Cabell  v.  Vaughan. 
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him  by  himself :  and  upon  this  supposition  it  is  an  established 
rule  in  equity  that  the  executor  shall  be  accountable  for  the 
amount  of  his  debt  as  assets :  {v)  And  it  should  seem  to  be 
now  clearly  settled,  that  the  debt  is  general  assets,  not  only 
for  tl^  payment  of  the  testator's  debts,  but  also  of  his  kga« 
^ies.  (flo) 

There  are,  indeed,  some  authorities  for  considering  the 
appointment  in  the  lig^t  of  a  specific  legacy  to  the  debtor 
for  the  purpose  of  discharging  the  debt,  and  that,  IherefOTe, 
although,  like  all  other  legacies,  it  shall  not  be  paid  or  re>> 
tained  till  the  debts  are  'satisfied,  yet  the  executor  has  a  right 
to  it  exclusive  of  the  other  legatees :  (x)  And  Lord  Talbot,  in 
Brown  v.  Selwyn,  (y)  speaks  of  the  question  as  being  at  that 
time  unsettled,  whether  such  a  debt  was  assets  to  pay  legacies 
in  general,  though  he  inclines  to  be  of  opinion  in  the  aflSrma- 
tive.  However,  Lord  Thurlow,  in  Carey  v.  Goodinge,  (z)  and 
Sir  William  Grant,  in  Berry  v.  Usher,  (a)  treat  the  point  as 
perfectly  settled,  that  the  appointment  of  a  debtor  to  be  exe* 
cutor  is  no  more  than  a  parting  with  the  action,  and  that  it 
shall  not  operate  as  a  release  as  against  legatees*  So  in  Sim^ 
mons  V.  Guttridge,  (b)  Lord  Erskine  held,  that  the  examina'- 
tion  of  an  executor  under  the  usual  decree,  upon  a  bill  by 
legatees  for  an  account,  ought  to  contain  an  interrogatory 
whether  he  is  indebted  to  the  testator ;  the  debt  from  himself 
being  assets. 


(v)  See  the  judgment  of  Lord 
Tenterden  in  Freakley  v.  Fox,  9  B. 
&  C.  134. 

(w)  Flud  V.  Rumcey,  Yelv.  160. 
Phillips  V.  Phillips,  Freem.  Chanc. 
Rep.  11.  S.  C.  1  Chanc.  Cas.  292. 
Anon.  Freem.  Chanc.  Rep.  52.  £r- 
rington  v.  Evans,  2  Dick.  456. 
Carey  v.  Goodinge,  3  Bro.  C.  C.  1 1 1 . 
Berry  V.  Usher,  11  Ves.  90.  Sim- 
mons V.  Gutteridge,  13  Ves.  264. 
Bac.  Abr.  Exors.  (A)  10. 

(j)  Co.  Lit.  264.  b.  note  (1),  by 


Butler.  2  Black.  Com.  512.  Tol- 
ler. 349 :  but  Lord  Holt,  in  Wank- 
ford  v.  Wankford,  1  Salk.  306,  de- 
nies that  the  making  a  debtor  exe- 
cutor amounts  to  a  legacy:  And 
even  if  it  did,  it  should  seem  that  he 
would  have  no  right  of  retainer 
against  other  specific  legatees  :  See 
itifra. 

{y)  Cas.  Temp.  Talb.  242. 

(2)  3Bro.  C.  C.  in. 

(a)  11  Ves.  90. 

(6)  1 3  Ves.  262. 
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A  trust  is  accordingly  raised  in  equity,  not  only  for  a  re- 
siduary l^^tee,  (c)  but  even  for  a  next  of  kin.  {d) 

Under  this  head  of  making  debtors  executors,  it  may  be 
proper  to  observe^  that  if  a  debtor  be  in  execution,  and  the 
plaintiff  die,  by  which  the  right  of  administration  descends 
upon  the  debtor,  in  this  case  he  cannot  be  discharged  upon 
a  habeas  corpus^  because  non  constat  de  personA ;  neith^ 
can  he  g^ve  a  warrant  of  attorney  to  acknowledge  satisfiEM^ 
tkm;  and  therefore  it  seems  most  advisable  to  renounce  the 
administration,  and  get  it  granted  to  another,  and  then  he 
may  be  discharged  by  a  letter  of  attorney  from  such  adminis- 
tiator.  (e) 

3.   Of  the  effect  of  appointing  a  Creditor  to  he  Executor. 

There  has  already  been  occasion  to  consider  the  privilege 
enjoyed  by  a  creditor,  who  is  appointed  to  the  office  of  exe- 
cutor, of  retaining  for  his  own  debt  out  of  the  assets,  in  pri- 
ority to  all  other  creditors  of  equal  degree :  (/)  But  it  remains 
further  to  investigate  how  far  that  appointment  and  the  con- 
sequent privilege  operate  as  an  extinguishment  of  the  claim 
of  the  executor. 

If  a  debtor  makes  his  creditor,  or  the  executor  of  his  ere-  where  cre- 
ditor, his  executor,  this  alone  is  no  extinsruishment  of  the  ^**®^  ^  ^^'^ 

executor ; 

debt,  though  there  be  the  same  hand  to  receive  and  pay: 
Tet  if  the  executor  has  assets  of  the  debtor y  it  is  an  extin- 
guishment ;  because  then  it  is  within  the  rule  that  the  person 
who  is  to  receive  the  money,  is  the  person  who  ought  to  pay 
it:  but  if  he  has  no  assets,  then  he  is  not  the  person  who 
ought  to  pay,  though  he  is  the  person  that  is  to  receive  it :  {g) 

(c)  Brown  v.  Selwyn,  Cas.  Temp.  (/)  See  anUy  p.  685,  et  teg, 

Talb.  240.    S.  C.  3  Bro.  P.  C.  607.  (g)   Woodward  v.  Lord  Daicy, 

Toml.  edit.  Plowd.  185.     Fryer  i;.  Gildridge^ 

(<0  Carey  v.  Goodinge,    3  Bro.  Hob.  10.     Cock  v.  Cross,  2  Lev. 

C.C.  110.  73.    S.  C.  3  Kefi.  116.    Freeman. 

(e)  Bailie's  case,  2  Mod.  315.    3  49.  pi.  59.    Wankfbrd  w.  Wankford, 

Bac.  Abr.  12.  tit.  Exors.  (A)  10.  1  Salk.  305,  by  Holt,  C.  J. 
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CHAPTER  THE  THIRD, 

OF   THB  ADEMPTION   OP   liBOACIBS. 

Section  I. 
Of  the  Ademption  of  Specifie  Legacies. 

The  general  rule  is,  that  in  order  to  complete  the  title  of  a 
specifk;  legatee  to  his  legacy,  the  thing  bequeathed  must,  at 
ihe  testator's  death,  remain  in  specie  as  described  in  the  will : 
otherwise  the  legacy  is  considered  as  revoked  by  ademption. 
For  instance,  if  the  legacy  be  of  a  specified  chattel  in  posses- 
sion, as  of  a  gold  chain,  or  a  bale  of  wool,  or  a  piece  of  cloth, 
the  legacy  is  adeemed  not  only  by  the  testator's  selling  or 
otherwise  disposing  of  the  subject  in  his  lifetime,  but  also  if 
he  should  change  its  form  so  as  to  alter  the  specification  of 
it ;  as  if  he  should  convert  the  gold  chain  into  a  cup,  or  the 
wool  into  cloth,  or  make  the  piece  of  cloth  into  a  garment, 
the  legacy  shall  be  adeemed,  (a) 
Demonstra-  ^^  must  here  be  observed,  that  the  rule  of  ademption  does 

live  legacies :  not  apply  to  demonstrative  legacies :  i.  e.  to  legacies  of  so 
much  money  with  reference  to  a  particular  fund  for  pay- 
ment; as  for  instance,  legacies  given  out  of  a  particular 
stock,  (ft)  or  debt,  (c)  or  term  :  (d)  for  although  the  parti- 
cular fund  be  not  in  existence  at  the  testator's  death,  the 
legatees  will  be  entitled  to  satisfaction  out  of  the  general 
estate,  (e) 

(fl)  Ashbumer  v,  M'Guire,  2  Bro.         (c)  Ante,  p.  745. 

C.  C.  110.  {d)  Ante,  p.  746. 

(6)  Ante,  p.  743.  (<?)  Ante,  p.  740. 
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It  is  now  proposed  further  to  coDsider  the  rule  above  laid 
down,  and  certain  qualifications  of  it,  by  applying  it  to  some 
of  the  examples  of  specific  legacies  heretofore  adduced.  (/) 

As  to  the  ademption  of  specific  legacies  of  debts  and  secu*  Ademption  of 
rities  for  money:  If  a  debt  specifically  bequeathed  be  re-  spe<^»ficle- 
ceiyed  by  the  testator,  the  legacy  is  adeemed :  because  the  debt : 
subject  is  extinguished,  and  nothing  remains  to  which  the 
words  of  the  will  can  apply,  (g)  Thus  in  Bider  v.  Wcyer^  (A) 
the  testator  specifically  bequeathed  to  A.  part  of  a  debt  due 
to  him  from  B.,  and  the  remainder  to  C. :  The  testator  called 
in  the  money :  And  Lord  King  determined  that  the  legacy 
was  extinguished:  and  further  held  in  the  same  case,  the 
testator  having  bequeathed  to  D.  a  debt  which  D.  owed  him, 
that  this  l^^y  was  adeemed  by  payment  of  the  money  in  his 
lifetime,  (t)  So  in  Barker  v.  Raynery(j)  the  testator  ef- 
fected two  policies  of  insurance  on  the  life  of  his  wife,  the 
one  for  600/.  and  the  other  for  1500/.,  payable  to  himself,  his 
executors,  &c.,  within  six  months  of  his  wife's  death :  By  his 
will,  he  gave  all  his  right,  title,  and  interest  in  the  policies, 
the  policies  themselves,  and  all  the  benefit  and  advantage 
iheTeoff  to  his  executors  and  trustees,  to  pay  the  yearly  pre- 
mium daring  his  wife's  life ;  and,  after  her  death,  he  directed 
certain  payments  to  be  made  out  of  the  money  to  be  received, 
and  the  remainder  to  be  placed  out  upon  securities  at  into- 
rest,  and  disposed  of  the  principal  and  interest  by  will :  He 
survived  his  wife,  and  himself  received  the  amount  of  the 
policies,  and,  after  applying  part  of  the  money  to  particular 
purposes,  placed  the  remainder  out  at  interest  upon  secu- 
rities, which  were  left  in  the  hands  of  the  executors :  Sir 
John  Leach  held,  that  the  specific  testamentary  disposition 
of  die  policies  was  adeemed :  And  this  decision  was  confirmed 
OB  appeal  by  Lord  Eldon.  (it) 

So  a  partial  receipt  by  the  testator  of  the  debt  specifically 

(/)  Ante,  p.  741 .  et  seq.  {j)  5  Madd.  208. 

(g)   Badrick  v.  Stevens,  3  Bro.         (k)  2  Russ.  Chaoc.Cas.  122.  See 

C.  C.  431.  for  further  examples,  Birch  v.  Baker, 

{h)  2  P.  Wms.  329,  330.  Mosely,  375.     Stanley  v.  Potter,  2 

(0  2  P.  Wms.  331.  Cox.  180. 


622 


Of  Legacies. 


[Pt.  III.  Bk.  in. 


bequeathed,  will  operate  as  an  ademption  fro  tanto.  Thus, 
in  Ashbumer  y.  M'ChUre,  (l)  where  a  bond  debt  was  be- 
queathed, the  obligor  became  bankrupt,  and  the  testator  re- 
ceived a  dividend  under  the  commission  in  respect  of  the 
debt :  Lord  Thurlow  held,  that  this  receipt  was  an  ademption 
pro  tanto.  So  in  Fryer  v.  Morris^  (m)  where  the  qMeific 
legacy  was  of  money  due  on  a  note  for  400/.,  and  the  testa- 
trix received  385/.  18s.  of  the  debt,  Sir  William  Grant  de- 
termined that  the  receipt  of  that  sum  was  an  ademption,  on 
the  ground  of  all  the  preceding  decisions,  viz.  that  the  thiag 
given  and  described  no  longer  existed. 

Such  being  the  principle  by.  which  the  ademption  of  specific 
legacies  is  governed,  the  fallacy  is  obvious  of  a  distinction 
formerly  taken  with  respect  to  a  specific  legacy  of  a  debt»  vis. 
between  a  compulsory,  and  a  voluntary  payment  of  it  to  the 
testator :  in  other  words,  between  a  case  where  the  testater 
himself  calls  in  a  debt  which  he  has  bequeathed,  and  a  case 
where  the  debtor  unprovoked,  and  without  solicitation,  thinks 
fit  to  pay  it :  in  the  former  instance,  it  was  said,  it  is  the  act 
of  the  testator,  and  consequently,  an  ademption;  in  the 
latter,  he  is  merely  passive,  and  therefore  cannot  be  }Mre- 
sumed  to  have  changed  his  mind,  (n)  More  recent  decinons 
must  be  regarded  as  having  repudiated  this  doctrine  :(o) 
and  it  may  now  be  considered  established,  according  to  the 
words  of  Lord  Thurlow,  in  Humphreys  v.  Humphreys,  {p)  that 
**  the  only  rule  to  be  adhered  to  is  to  see  whether  the  subject 
of  the  specific  bequest  remained  in  specie  at  the  time  of  the 


(/)  2  Bro.  C.  C.  108. 

(m)  9Ves.  360. 

(n)  Onne  v.  Smith,  1  Eq.  Cas. 
Abr.302.  S.  C.  2  Vera.  681.  Part- 
ridge V.  Partridge,  Cas.  Temp.  Talb. 
228.  Crockatv.Crockat,2P.  VV^mf. 
165.  Rider  v.  Wager,  2  P.  Wms. 
330.  Ellis  V.  Walker,  Ambl.  311. 
See  also  Thomond  v.  Suffolk,  1  P. 
Wms.  464.  Drinkwater  v.  Falconer, 
2  Ves.  sen.  624.  Ford  t;.  Fleming, 
2  P.  Wms.  469.    Ashton  v.  Ashton, 


3  P.  Wms.  385.  S.  C.  Cas.  Temp. 
Talb.  152.  Hambling  v.  Lister, 
Ambl.  402. 

(o)  See  Ashburaer  v.  M'Goire,  2 
Bro.  C.C.I  10.  Badrick  V.  Stevens, 
3  Bro.  C.  C.  43 1 .  Stanley  v.  Potter, 
2  Cox.  180.  Innes  v.  Johnson,  4 
Ves.  574.  Fryer  v.  Morris,  9  Ves. 
363.  Barker  v.  Rayner,  5  Madd. 
208,  217.  S.  C.  2  Russ.  Chanc. 
Cas.  122. 

(p)  2  Cox.  185. 
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testator's  death ;  for  if  it  did  not,  then  there  must  be  an  end 
of  the  bequest :  and  the  idea  of  discussing  what  were  the 
particular  motives  and  intention  of  the  testator  in  each  case, 
in  destroying  the  subject  of  the  bequest,  would  be  productive 
lii  endless  uncertainty  and  confusion."  (q) 

When  stock  is  specifically  bequeathed,  and  it  does  not  ademption  of 
wholly,  or  does  only  in  part  exist  at  the  testator's  death,  the  gacyof stock: 
legacy  will  either  be  totally  or  partially  adeemed,  as  the  case 
■uiy  be.  (r)  Thus,  in  Ashbumer  y.  M'Guire,  (s)  the  testator 
made  the  following  bequest :  '*  To  A.  now  at  school,  &c.  my 
capital  stock  of  1000/.  in  the  India  Company's  stock,  with 
the  dividends,  &c. :"  The  fund  was  afterwards  sold  by  the 
testator:  and  Lord  Thurlow  decided,  that  the  legacy  was 
adeemed,  (t) 

And  it  is  said,  that  the  legacy  is  irretrievably  adeemed  by 
the  sale  of  the  stock ;  and  will  not  be  revived  by  a  new  pur- 
chase of  similar  stock  by  the  testator,  (u) 

But  no  ademption  will  take  place  when  the  stock  speci- 
fically bequeathed  is  exchanged  by  act  of  law^  as  when  a  fund 
is  converted  into  one  of  a  difierent  description  by  Act  of 
P^liament ;  (v)  nor  where  the  stock  has  been  tranferred  into 
another  fund  by  a  trustee  without  the  knowledge  or  authority 
of  the  testator ;  (w)  nor  where  the  stock  is  merely  transferred 
mththe  testator's  consent,  from  the  name  of  his  trustee  into 
his  own,  (x)  or,  as  it  should  seem,  from  the  names  of  old  to 
those  of  new  trustees,  or  from  the  specified  fund  to  a  fresh 


{q)  For  an  instance  of  a  receipt 
wliicli  does  not  amount  to  an 
ademption,  see  Graves  t;.  Hughes,  4 
Madd.  381. 

(r)  1  Rop.  Leg.  287. 

(f)  2  Bro.  C.  C.  108. 

(0  See  also  Sleech  v.  Thorington, 
S  Ves.  sen.  560.  Drinkwater  v. 
Falconer,  2  Ves.  sen.  623.  Hum- 
phreys V.  Humphreys,  2  Cox.  184. 
Birch  v.  Baker,  Mosely.  373. 

(«)  1  Rop.  Leg.  288.  3d  edit.: 
but  see  the  dicta  of  Lord  Talbot  in 


Partridge  v.  Partridge,  Cas.  Temp. 
Talb.  227 ;  of  Lord  Ilardwicke  in 
Avelyn  v.  Ward,  1  Ves.  sen.  426; 
and  of  Sir  Tliomas  Clarke  in  Drink- 
water  v.  Falconer,  2  Ves.  sen.  625. 

(v)  Partridge  v.  Partridge,  Cas. 
Temp.  Talb.  226.  Bronsdon  v. 
Winter,  Ambl.  59.  1  Rop.  Leg.  289. 
3d  edit. 

(w)  Shaftsbury  v.  Shaftsbury,  2 
Vem.  747.  1  Rop.  Leg.  290.  3d  edit. 
►  (x)  Dingwell  v.  Askew,  1  Cox. 
427. 
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security,  under  a  power  so  to  do :  (y)  Nor,  perhaps,  will  the 
legacy  be  adeemed,  when  the  testatx>r  lends  the  stock  speci- 
fically bequeathed,  on  condition  of  its  being  replaced,  (jt) 

ademption  of  If  &  partner,  under  articles  providing  for  the  renewal  ^ 
"P^^r^l^"  the  partnership,  specifically  bequeaths  his  share  of  the  profits 
Mp  Jbare :      (naming  the  amount)  and  upon  the  expiration  of  the  old,  new 

articles  are  entered  into,  by  which  his  share  of  the  profits  is 
altered,  the  legacy  will  not  be  revoked  by  ademption,  (a) 

ademptionof  As  to  ademption  of  specific  legacies  of  goods,  it  mmst  be 
^f  TOo^r    ^"^^rv^f   l^*t  where  the  disposition  of  the  subject  is  not 

absolute,  the  legacy  will  not  be  adeemed :  As  where  a  testator 
not  by  pawn-  pawns  or  pledges  an  article  specifically  bequeathed,  a  right  of 
"^^'  redemption  is  leffc  in  him,  and  passes  to  the  legatee  at  his 

death :  so  as  to  enable  him  to  call  on  the  executor  to  redeen, 
and  deliver  it  to  him,  (b)  ^ 

when  by  re-  The  ademption  of  a  specific  legacy  of  goods  will  sometimes 
be  efiected  by  the  mere  removal  of  them :  Thus  where  the 
testator  bequeathed  all  his  books  at  his  chambers  in  the 
Temple ;  and  afterwards  removed  his  books  into  the  country, 
this  was  held  to  extinguish  the  legacy,  (c)  So  where  the  be- 
quest was  of  all  the  testator's  household  goods,  plate,  linen, 
china,  &c.  &c.  which  should  be  in  or  about  his  dwelling-Jiouse 
at  B.  at  the  time  of  his  death;  and  he  afterwards  took 
another  house,  into  which  he  removed  the  greater  part  of  the 
furniture  from  the  house  at  B^ ;  this  removal  was  held  an 
ademption,  {d) 

But  no  ademption  by  removal,  it  should  seem,  will  take 
place,  where  the  goods  are  removed  for  their  preservation,  as 
to  save  them  from  fire ;  (e)  or  where  they  are  removed  by 

(y)  1  Rop.  Leg.  291.  3d  edit.  C.  C.  129.  in  note. 

(z)  Ibid.  292.  (d)  Heseltine  r.Heseltine,  8  Madd. 

(fl)  Backwell  r.  Child,  Ambl.  260.  276.    See  also  Shaftabury  t7.  Shafts- 

1  Rop.  Leg.  304.  3d  edit.  bury,  2  Vern.  747. 

(ft)  Ashbumer  v.  M'Guire,  2  Bro.  (c)  Chapman    v.  Hart,    1    Ves. 

C.  C.  113,  by  Lord  Thurlow.  sen.  273. 

(c)    Green  v.  Symonds,    1    Bro. 
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fraud,  or  without  the  testator's  knowledge  or  authority ;  (/) 
or  where^  by  the  nature  of  the  place  described,  it  is  clear  that 
their  locality  was  not  referred  to,  as  essential  to  the  bequest, 
as  in  the  case  of  a  specific  legacy  of  goods  in  a  ship  \{g)  or 
where  the  testator  has  two  houses,  in  which  he  lives  alter- 
nately, and  being  possessed  of  one  set  of  furniture  only,  which 
he  removes  with  himself  to  each  house,  bequeaths,  while  re- 
siding in  one  of  them,  all  his  furniture  in  that  house.  (A) 

As  to  the  ademption  of  specific  legacies  of  terms  of  years :  ademption 
Ctonerally  speaking,  when  the  testator  expresses  himself  in  of  t^^  for 
the  present  tense,  and  all  the  words  directly  refer  to  a  lease  y«*"- 
of  which  he  was  then  possessed,  a  specific  legacy  of  such 
leue  will  be  adeemed  by  a  surrender;  and  a  new  term,  ac- 
quired by  the  testator  upon  a  renewal  of  the  surrendered 
leme.  will  not  pass  to  the  specific  legatee :  Thus  in  Ahney  v. 
Jftfler,(t)  Mr.  Burton,  in  the  year  1732,  beq^ueathed  all  his 
college  leases  which  he  then  held  of  Magdalen  College,  to 
Us  mother,  to  be  sold  immediately  after  his  death,  with  di- 
reeticms  to  divide  the  proceeds  amongst  several  persons,  in- 
cluding his  mother,  whom  he  appointed  executrix  and  resi- 
duary legatee :  He  afterwards  surrendered  his  college  leases, 
and  accepted  two  new  ones,  the  one  in  December,  1736,  and 
the  other  in  August,  1740,  and  paid  large  sums  of  money  for 
fines,  but  the  last  lease  was  not  sealed  with  the  college  seal 
till  after  his  death :    The  question  was,  whether  the  specific 
devise  of  the  old  leases  was  adeemed  by  their  surrender  and 
the  acceptance  of  the  new :  And  Lord  Hardwicke  determined 
that  the  surrender  of  the  old,  and  acceptance  of  the  new  lease 
in  1786,  was  an  ademption,  because  the  words  of  devise  being 
in  the  present  tense,  and  therefore  only  applicable  to  the  lease 
then  in  existence,  could  not  possibly  comprehend  the  renewed 
lease :  But  as  to  the  new  lease  of  1740,   his  Lordship  de- 
cided, that  as  it  was  void  for  want  of  the  college  seal,  the 

{/)  Shaftsbury  v.  Shaftsbury,  2  (A)    Land  v.  Devaynes,  4   Bro. 

Vera.  747.  C.  C.  537. 

(g)  Chapman   v.  Hart,    1    \'es.  (i)  2  Atk.  593. 597.     1  Rop.  Leg. 

sen.  273.  306.  3d  edit. 
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deyifle  of  the  old  one  wm  not  adeemed  by  the  mere  attempt  of 
tbe  testator  to  renew^  ( j)    . 

But  sach  an  ademptioii  will,  it  appears,  be  effected  oidy 
when  the  testator  has  the  legal  estate  in  the  term  specifieaUy 
bequeathed :  for  where  ,the  testator  is  merely  a  ce$tui  fue 
trustf  and  the  equitable  interest  only  is  bequeathed,  the  court 
will  not  permit  a  mere  surrender  of  the  old  lease  by  the  tes^ 
tator  and  his  trustee  to  defeat  the  specific  legacy^  bat  will 
consider  the  intention  of  the  testator  appearii^  upon  the 
will.  (*) 

And  no  such  ademption  will  take  place^  when  th%4^sqpres- 
Mons  of  the  bequest  have  a  prospective  or  future  operation, 
iw,  where  they  ane  of  ''  all  the  estate  which  Ihom  or  9hatt 
have  to  come  in  the  land  held  by  me  under  a  lease  fromA. ;"(/) 
or  where,  the  old  lease  cimtaining  a  covenant  on  the  part  of 
the  lessor  to  rea^w,  the  lessee  bequeaths  **  all  my  light  and 
interest  under  or  iy  virtue  of  thB  lease."  (m)  Lastly,  a  sur- 
render of  a  lease  wiU  not  operate  an  ademption,  where  the 
bequest  is  not  specific;  as  where  the  testator  devises  ''all  and 
smgular  my  leasehold  estate,  goods,  chattels,  and  personal 
estate  whatsoever."  (ti) 

ReviTa^  of  A  mete  republication  of  the  will  does  not  revive  a  legacy 

legacy  by  the   which  has  been  extinguished  by  the  ademption  of  its  sub^ 

republication 
of  the  will. 

{j)  See  also  Rudstone  v.  Ander-  (m)  |1  Rop.  Leg.  311,   312.  3d 

son,  2  Ves.  sen.  418.   Hone  v.  Med-  edit. 

crafty  1  Bro.  C.  C.  261.     James  v.  (n)  Stirling  v.  Lydiard,  3  Atk. 

Dean,  11   Ves.  390.  15  Ves.  238.  199.      Digby  v,  Legard,  2   Dick. 

Slatterv.Noton,  16Ves.  197.  Cole-  500:  Bui  see,  James  v.  Dean,  11 

grave  v.  Manby,  6  Madd.  83, 84^  85.  Ves.  390.    With  respect  to  freehold 

{k)  Carte  v.  Carte,  3  Atk.  174.  leases,  although   they  do  not  pio- 

S.  C.  Ambl.  28.      Slatter  v.  Noton,  perly  fall  within  the  scope  of  this 

16  Ves.  201.    1  Rop.  Leg  309, 310.  treatise,  it  may  be  observed,  that  a 

(/)  James  v.  Dean,  11  Ves.  383.  surrender  of  them  will  in  every  case 

389.    15  Ves.  236.  Abney  v. Miller,  operate  an  ademption;  because^  as 

2  Atk.  599.     Slatter  v.  Noton,   16  to  real  estate,  a  will   can  have  no 

Ves.  199.     Colegrave  v. Manby,  6  prospective   operation:     Ante^   p. 

Madd.  84.  110. 
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(e)  But  if,  between  the  ademption  and  the  repnblica- 
»  the  testator  has  acquired  property,  which  will  answer 
the  description  of  the  adeemed  legacy,  the  legatee  will,  it 
fhewid  seem,  be  entitled  to  the  new  subject ;  because,  by  the 
TCptiblishiog,  the  will  is  made  to  speak  from  the  date  of  the 
lepiiblication.  (p> 


Section  II. 

Of  the  Ademption  of  Legiicies  given  as  Portions, 

As  to  the  ademption  of  legacies  given  as  portions  to  children  Ademption  of 
by  their  father :  On  this  subject  an  artificial  doctrine  prevails  i,^^5iS^A 
in  Courts  of  Equity,  the  establishment  of  which  has  excited  the  portion. 
regret  and  censure  of  more  than  one  eminent  modem  judge. 
The  rule  is,  that  where  a  father  gives  a  legacy  to  a  child,  it  must 
be  understood  €U  a  portion,  although  not  so  described  in  the 
will,  because  it  is  a  provision  by  a  parent  for  his  child :  (q)  and 
if  the  father  afterwards  advances  a  portion  for  that  child,  as 
upon  marriage,  it  will  be  a  complete  ademption  of  the  legacy, 
not  only  in  cases  where  the  advancements  are  larger  than,  or 
equal  to,  the  testamentary  portions,  (r)  but  also  in  cases  where 
the  sums  advanced  are  less  than  the  sums  bequeathed,  (s) 
This  presumption  against  double  portions,  although  it  will 

(o)  Dnnk¥rater  v.  Falconer,  2  Ves.      Vern.  257.      Ward  v,  Lant,  Prec. 
.  626.    Monck  v.  Monck,  1  Ball      Chanc.  182.    Jenkins  v,  Powell,  2 


%c  Beat.  306.  Vern.  115.      Upton  v.  Prince,  Cas. 

(/>)  Ante,  p.  109, 110.    Alford  t;.  temp.  Talb.  71.    Scotton  v.Scotton, 

Earle,  2  Vern.  209.    S.  C.  cited  3  1  Stra.  236.    Tapper  v.  Chaicroft, 

P.  Wms.  168.      Coppin  v.  Ferny-  cited  2  Atk.  492.    Watson  v.  Lord 

hough,  2  Bro.  C.  C.  292  :  but  this  is  Lincoln,  Ambl.  325.  Grave  v,  Salis- 

contrary   to  the    opinion  of  Lord  bury,  1  Bro.  C.  C.  427. 

Hardwicke  in  Abney  v.  Miller,  2  (s)   Hartop  v.  Whitmore,    1   P. 

Alk.  599.  Wms.  681.    Clarke  v.  Burgoine,  1 

(S)  By  Lord  Eldon  in  Ex  parte  Dick.  353.    £x  parte  Pye,  18  Ves. 

Pye,  18  Ves.  153.  153. 

(r)    Elkenhead's   case,   cited    2 

3  H  2 
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Ademption  of 
legacy  given 
by  a  testator 
in  loco  pa- 
rentis. 


not  be  repelled  by  slight  circumstances  of  difference  between 
the  two,  {i)  will  not^  however,  prevail,  where  the  testamen- 
tary portion  and  subsequent  advancement  are  not  efusdem 
generis ;  (u)  or  where  the  subsequent  advancement  depends 
upon  a  contingency,  and  the  testamentary  portion  is  cer- 
tain ;  (v)  or  where  a  legacy  or  advancement  is  not  merely 
g^ven  as  a  portion,  but  is  expressed  to  be  made  in  lieu  of,  or 
compensation  for^  an  interest  to  which  the  child  was  en- 
titled ;  (ir)  or  where  the  bequest  to  the  child  is  of  a  residue 
or  part  of  a  residue,  in  which  case  the  legacy  cannot  be  con- 
sidered as  a  portion :  (x)  In  such  cases  the  presumptive 
ademption  by  advancement  will  not  take  place. 

Likewise,  this  presumption  may  be  destroyed  or  confirmed 
by  the  application  of  parol  evidence  of  a  different  intention  by 
the  testator,  (y) 

Where  the  testator  is  in  loco  parentis  to  the  legatee,  the 
legacy  will  be  considered  as  a  portion,  and  will  be  adeemed  by 
a  subsequent  advancement,  in  all  cases  where  it  would  be  so, 
if  made  by  the  actual  parent,  (z)  But  where  the  testator 
stands  neither  in  the  natural  nor  assumed  relation  of  parent 
to  the  legatee,  the  legacy  will  be  considered  as  a  bounty,  and 
will  not  be  adeemed  by  a  subsequent  advancement ;  (a)  unless 
the  legacy  is  given  for  a  particular  purpose,  and  the  testator 
advances  money  for  the  same  purpose ;  (b)  or  unless  the  in- 


(0  Ex  parte  Pye,  18  Ves.  153. 
Hartopp  V.  Hartopp,  17  Ves.  184. 

(t<)  Holmes  v.  Holmes,  1  Bro. 
C.  C.  555.  1  Rop.  Leg.  325.  3d  edit. 

(v)  Spinks  V,  Robins,  2  Atk.  491. 
See  also  Crompton  v.  Sale,  2  P.  Wms. 
553.     1  Rop.  Leg.  325.  3d  edit. 

(w)  Baugh  V.  Read,  1  V^es.  jun. 
257.     1  Rop.  Leg.  325. 

(x)  Famham  t;.  Phillips,  2  Atk. 
215.  Freemantle  v.  Banks,  5  Ves. 
85.     1  Rop.  Leg.  326.  3d  edit. 

(y)  Biggleston  v.  Grubb,  2  Atk. 
48.  Rosewell  v,  Bennett,  3  Atk.  77. 
Trimmer  v.  Bayne,  7  Ves.  508. 
Robinson  v.  Whitley,  9  Ves.  577. 


Thelluson  v.  Woodford,  4  Madd. 
420. 

(z)  1  Rop.  Lqg.  333.  3d  edit. 
Monck  v.  Monck,  1  Ball  &  Beat. 
298.  Trimmer  v.  Bayne,  7  Ves.  515. 

(fl)  Wetherby  r,  Dixon,  19  Ves. 
407.     S.  C.  Coop.  Chanc.  Cas.  279. 

(b)  Debeze  v.  Mann,  2  Bro.  C.  C. 
166.  Monck  v.  Monck,  1  Ball  & 
Beat.  303.  In  the  following  cases  the 
legacy  was  held  not  to  be  adeemed 
by  reason  of  the  non-correspondence 
of  the  purposes  of  the  legacy  and 
the  advancement ;  Roome  r.  Roome, 
3  Atk.  181.  Spinks  v.  Robins,  2 
Atk.  491. 
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taition  otherwise  legally  appear,  that  the  adyancement  was 
made  with  a  view  to  ademption,  (c)  The  question^  who  is  to 
be  considered  as  standing  in  loco  parentis,  with  reference  to 
this  rule,  is  one  of  considerable  difficulty,  (d)  which  must  in 
a  great  d^^ree  depend  upon  the  individual  circumstanced  of 
each  particular  case.  Great-uncles,  (e)  uncles,  (/)  grand- 
fathers, (y)  or  putative  fathers,  (A)  are  not  to  be  considered 
in  loco  parentum,  unless  they  have  assumed  the  relation  and 
duty  of  a  parent:  But  when  the  testator's  assumption  of 
the  oflBce  of  a  parent  is  established,  his  legacy  will  be  consi- 
derod  a  portion,  and  accordingly  prima  facie  adeemed  by  a 
subsequent  advancement,  not  only  in  cases  where  he  is  col- 
laterally related  to,  or  the  putative  father  of  the  legatee, 
but  also  where  no  relationship  of  any  kind  subsists  between 
them,  (i) 


(c)  1  Hop.  Leg.  330,  331.  3d  edit. 
(cf)  See  the  remarks  of  Lord  £1- 
doD  in  ex  parte  Pye,  18  Ves.  150. 
(e)  Shudall  V.  Jekyll,  2  Atk.  516. 

518. 
(  f)  See  Powel  v.  Cleaver,  2  Bro. 

C.  C.  517,  518. 

{g)  Roome  v.  Roome,  3  Atk.  183. 
Perry  v.  Whitehead,  6  Ves.  547. 

(k)  Grave  v.  Lord  Salisbury,  1 
Bro.  C.  C.  425.  cited  6  Ves.  547. 


(i)  The  reader  is  referred  to  1  Ro- 
per OD  Legacies,  333.  3d  edition,  for 
an  able  examination  of  the  question, 
as  to  what  circumstances  are  suffi- 
cient to  invest  the  testator  with  the 
assumed  relation  of  parent  to  the 
legatee,  and  whether  parol  evidence 
is  admissible  to  show  that  the  legacy 
by  a  testator,  who  is  not  actually  a 
parent,  was  intended  for  a  portion. 
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CHAPTER  THE  FOURTH. 


OF  T»B   PAYMENT  OF   LEGACIES. 


Voluntary 
debts: 


Contingent 
debts. 


Section  1. 
All  Debts  must  bepaii  before  any  Legacies  are  satisjiedi^ 

0 

It  is  obvious,  that^  as  the  whole  personal  estate  is  liable  in 
the  hands  of  the  executor  to  the  payment  of  the  debts  of  the 
testator,  the  executor  must  take  care  to  discharge  them,  be- 
fore he  satLafies  any  description  (^  legacy. 

There  is  no  di3tiiictioii,  in  thi»  respect,  in  fekyoar  of  specific 
l^^es :  Hence  if  an  executor,  although  acting  Inrni  fids^ 
and  under  a  conviction  that  the  assets  are  amply  sufficient 
Ibr  the  payment  of  the  testator's  debts,  permits  specific 
legatees  to  retain  or  possess  themselves  of  the  articles  be- 
queathed to  them,  he  will  be  answerable  for  the  value  of 
&ose  articles^  with  interoat  at  4/.  per  cent.,  if  there  should 
ultimately  be  a  deficiency  of  assets,  although  the  deficiency 
should  be  occasioned  by  subsequent  events,  which  he  had  no 
reason  to  anticipate :  and  the  court  will  direct  an  account  to 
be  taken  of  the  value  of  the  property  so  possessed  by  the 
legatees,  and  interest  to  be  computed,  unless  it  is  certain 
that  the  assets  will  ultimately  be  sufficient  to  pay  all  the 
creditors,  (a) 

There  has  already  been  occasion  to  point  out,  that  even 
voluntary  bonds  and  other  debts  by  specialty,  must  be  paid 
in  preference  to  legacies.  (6) 

With  respect  to  contingent  debts,  a  question  of  great  im- 
portance arises;    namely,  whether  an  executor   can  safely 


(a)  Spodev.SmithyG  Russ.Chanc. 
Cas.  511. 


(b)  Ante,  p.  668. 
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make  payment  of  legacies,  or  deliver  orer  a  residue,  where 
there  is   an  outstanding  covenant  of  his  testator,  (or  bond 
with  a  condition,  or  the  like)  which  has  never  yet  been  broken, 
and  which  may  or  may  not  be  broken  hereafter.     This  point 
arose  as  early  as  the  reign  of  Queen  Elizabeth,  in  the  case 
of  Neetor  v.  Gennet,  (c)  and  on  that  occasion  the  Court  of 
King's  Bench  appears  to  have  been  of  opinion,  that  the  pay- 
ment of  a  legacy  before  a  bond,  which  was  not  forfeited,  was 
good :  The  case  was,  that  a  legatee  sued  in  the  Ecclesiastical 
Court  for  his  legacy;  The  executors  pleaded   that  the  tes- 
tator, who  was  keeper  of  a  prison,  was  bound  in  sm  obligation 
to  the  Sheriff  (to  an  amount  exceeding  the  entire  value  of  his 
property)  for  the  safe  keeping  of  the  prisoners  committed  to 
his  cbarge,  whieh  obligation  had  become  forfeited,  in  conse- 
quence of  a  judgment  against  the  Sheriff,  on  an  action  for  an 
escape;   and  that  they  had  nothing  in  their  hands,   nlira 
ftc«  to  answer  the  demand :     This  plea  was  disallowed; 
wiiereupon  a  prohibition  was  sued,  which  being  demurred  to, 
titm  defiandont  prayed  a  consultation :  Upon  this  the  principal 
qnestirar  was.  Whether  the  escape  was  such  that  the  Sheriff 
was  aiiable  in  respect  of  it ;  for,  if  not,  the  bond  was  not 
forfeited,  and,  if  the  bond  was  not  forfeited,  then  it  was  said 
Id  be  pbdn  that  the  legacy  should  be  first  paid ;  and  to  this 
purpose,  it  was  argued^  that  by  the  civil  law,  the  legatary 
mutt  enter  into  a  bond  to  make  restitution,  if  the  obligation 
should  be  afterwards  recovered;  so  there  was  no  inconve- 
to  any :  To  which  the  whole  Court,  (except  Fenner) 
t,^  and  determined  that  it  was  no  jJea,  unless  the  oblt- 
gatkm  were  forfeited  :    And  Coke  said,  **  The  difference  is, 
when  Uie  obligation  is  for  the  payment  of  a  lesser  sum  sti  a 
day  to  come,  it  shall  be  a  good  plea  against  the  legatee  be- 
fine  the  day ;  for  it  is  a  duty  maintenant,  which  is  in  the  con- 
dition; But  otherwise  it  is,  where  a  statute  or  obligation  is  for 
the  performance  of  covenants,  or  to  do  a  collateral  thing; 
there,  until  it  be  forfeited,  it  is  not  any  plea  against  a  le- 

(c)  Cro.  Eliz.  466.    S.  C.  nomine      nomine  Necton  v.  Gennet,  Gouldsb. 
Norton  r.  Gennet,  Owen.  72.    S.C.      141.    Moor.  413. 
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gatee ;  for  peradyenture  it  shall  never  be  forfeited,  and  may 
lie  in  perpetuumf  and  so  no  will  should  be  performed  :"  And 
the  majority  of  the  Judges  being  of  opinion  that  there  was  no 
forfeiture,  a  consultation  was  awarded :  th^  effect  of  which, 
as  far  as  it  regards  the  present  question,  was  to  leave  the 
Spiritual  Court  to  proceed  according  to  their  own  established 
course,  namely,  to  compel  the  legatee  to  give  security  to 
refund  the  legacy,  in  case  of  the  executor's  becoming  after- 
wards liable  to  be  sued  upon  the  bond. 

The  question  was  afterwards  very  much  discussed  in  the 
c^Mse  of  Eeles  v.  Lambert,  (<f )  23  Car.  1 ;  but  the  Court  gave 
judgment  upon  a  defect  in  the  pleadings,  and  declined  giving 
their  opinion  upon  this  point :  (e)  In  the  course  of  the  argu- 
menty  Rolle,  C.  J.  alluded  to  the  above  case  of  Nectar  v. 
Gennet,  as  having  decided  that  legacies  ought  to  be  paid 
conditionally,  viz,  to  be  restored  if  the  covenant  should  be 
broken.  The  point  does  not  appear  to  have  arisen  again  till 
the  year  1752,  when»  in  the  case  of  Hawkins  v.  Day,  (f) 
Lord  Hardwicke  expressed  a  dear  opinion,  that  evesa  an  un- 
broken, covenant  renders  it  unjustifiable  for  an  executor  to 
pay  a  legacy:  And  his  Lordship  accordingly  held,  that  al- 
though payment  by  an  executor  of  a  simple  contract  debt, 
before  any  breach  of  the  condition  of  a  specialty,  ought  to  be 
allowed  as  a  good  administration  against  the  specialty,  (g) 
yet  that  payment  of  a  legacy,  after  notice  of  the  specialty, 
and  before  a  breach,  was  not  a  good  payment. 

.!!L  ™!*  ®^        Such  being  the  state  of  authorities,  it  should  seem  that  a 
tee  must  give  °  ' 

security  court  of  equity  ought  not  to  compel  the  executor  to  part  with 

^^eDt  debts.  ^^®  assets,  either  to  a  particular  or  residuary  legatee,  without 
a  sufficient  indemnity :  ^  for  otherwise,  if  the  contingent  cove- 
nants, &c.  should  afterwards  be  broken,  the  executor  would 
be  liable,  according  to  the  above  decision  of  Lord  Hardwicke, 
to  answer  the  damages  de  bonis  propriis,  without  any  fault 

(d)  Style.   37.   54.    73.       S.  C.      the  Harg.  MSS.  Num.  471.  p.  218. 
Aleyn,  38.  in  Mr.  Blunt's  edition  of  Ambler,  p. 

(e)  Aleyn.  41.  803.  and  the  extract  from  Reg.  Lib. 
(/)  Ambl.  160-      S.  C.  1  Dick.       3  Meriv.  555. 

155.    See  also  a  fuller  report  from  (g)  See  ante,  p.  672. 
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ia  kim.  (h)  Upon  this  principle,  Sir  William  Grant  acted  in 
Simmons  v.  Bolland:  (i)  In  that  case,  an  executor  claimed  to 
retain  out  of  the  residue  certain  parts  of  the  property,  to  pro- 
tect himself  against  a  future  contingent  demand  in  respect  of 
covenants  entered  into  by  the  testator,  for  payment  of  rent 
and  repairs  of  an  estate  held  by  him  under  lease  from  a  cor- 
poration, though  there  was  no  existing  breach  of  covenant, 
nor  arrears  of  rent,  in  respect  of  which  he  was  liable :  On  a 
bill  by  the  residuary  legatee  for  the  property  so  retained.  Sir 
William  Grant  ordered,  that  the  funds  in  question  should  be 
made  over  to  the  plaintiff,  on  his  giving  a  sufficient  indemnity 
to  the  executor,  the  terms  of  such  indemnity  to  be  settled 
before  the  Master.  (J) 

The  subject  has  been  again  considered,  without  any  deci- 
sion on  the  express  point,  by  the  highest  authority:  In  Ver- 
nam  v.  JEgmont,  (i)  John  James,  Earl  of  Egmont,  being  te- 
nant for  life  under  a  deed  of  settlement,  with  a  power  to 
lease  under  certain  restrictions,  granted  leases  not  in  con- 
foimity  with  the  power,  and  died,  leaving  by  will  the  residue 
of  his  personal  estate  to  his  eldest  son,  the  next  remainder- 
man under  the  settlement :  The  son  called  upon  his  father's 
executor  to  pay  the  residue  :  The  executor  required  ah  in- 
demnity against  the  contingent  claims  of  the  lessees  in  case 
of  eviction :  But  the  son  refused  to  give  such  indemnity,  and 
filed  a  bill  against  the  executor  for  an  account,  and  the  pay- 
ment of  the  residue :  And  Lord  Gifford,  M.  R.  decreed  pay- 
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(A)  No  decree  that  a  court  of 
equity  could  make,  would  bind  the 
obligees^  &c.  or  protect  the  executor 
against  their  demands,  if  the  bond 
shoold  be  afterwards  forfeited:  By 
Sir  W.  Grant,  3  Meriv.  554. 

(0  3  Meriv.  547. 

(J)  In  Thomas  r.  Montgomery, 
(the  case  of  the  Queensberry  leases) 
cited  1  Bligh.  N.  S.  568.  571.  3 
Meriv.  551,  552,  it  was  directed  by 
Lord  Eldon,  C.  that  a  large  amount 
of  assets  should  be  retained  in  court 


to  answer  the  contingent  demands  of 
the  lessees  of  leases  made  by  the  tes- 
tator under  a  power:  but  in  that 
case  the  leases  had  actually  been 
attacked  in  the  court  of  session  in 
Scotland ;  and  the  Lord  Chancellor, 
the  money  being  in  court,  thought 
right  to  retain  the  fund,  while  the 
numerous  difficult  points  of  Scotch 
law  relating  to  the  leases  were  under 
investigation  :  1  Bligh.  N,  S.  571. 
(A)  1  Bligh.  N.S.  554.  v 
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meftt  without  anr^  indemnity :  But  on  appeal  to  the  House  eS 
hotis,  this  decree  was  rerersed :  Lord  Lyndhurst,  C  said^  (/) 
that  if  it  were  necessary  to  decide  the  general  principle^  al- 
tbongk  he  was  iaefined  to  think  that  the  appellant  had  a  title, 
be  should  take  much  time  for  consideration ;  but  that  the  case 
was  spedal,  as  the  resp<mdent  had  the  power  to  confirm  of  te 
dishurh  the  leases,  and  that  he  ought  not  to  tske  the  fund 
out  of  the  hands  of  the  executor^  without  giving  indes^ty 
against  any  action  which  might  be  brought  by  the  tenants,  i» 
ease  of  evictioD ;  on  which  special  ground,  he  shonld  advise 
the  HoQse  to  reverse  the  decree  v  And  Lord  Eldon  observed, 
that  Ae  residue  of  the  personal  estate  was  demanded  by  the 
respondent,  who  had  the  power  to  rescind  the  leases  granted 
by  the  testator;  and  if  he  should  do  so,  the  appellant,  as  ex- 
ecutor of  the  lessor,  wouU  be  liable  in  damages  to  the  extent 
of  the  assets  received  By  him:  Under  which  circumstances, 
hn  Lordship  was  of  opinion,  that  the  judgznent  of  the  House 
of  Lords  ought  to  be,  that  the  appellant  should  pay  over  the 
residue,  upon  having  indemnity  from  the  respondent  against-  the 
disturbance  of  the  leases :  And  accordingly  the  Lords  declared, 
that  before  the  residue  of  the  testator's  personal  estate  should 
be  paid  to  the  respondent  or  his  assigns,  the  respondent  ought 
either  to  confirm,  or  in  case  he  was  unable  to  confirm  by  his 
own  act,^  to  procure  to  be  confirmed,  the  leases  granted  by  the 
testator,  not  in  conformity  with  his  powers,  or  otherwise 
give  a  satisfactory  indemnity  to  the  appellant  against  any 
claims  which  might  be  made  against  him,  in  respect  of  the 
leases,  and  all  costs,  charges,  damages,  and  expences,  which 
the  appellant  might  incur,,  or  be  subjected  to  in  respect 
thereof* 

It  may  here  be  mentioned,  that  the  old  prnotice  of  the 
Court  of  ChaiHsery  was,  tiiat  the  legatee  sh'*  .  in  all  cases 
pve  the  executor  security  to  refund,  if  vOts  should  after- 
wards appear :  (fit)  But  the  Court  has  now  ceased  to  require 
such  security ;  (n)  and  therefore,  in  modem  cases,  creditors 

(/)  1  Bligh.  N.  S.  571.  1  Chanc.  Cas.  257. 

(m)  Chamberlain  v.  Chamberlain,         (n)  Anon.  1  Atk.  491. 
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haye  been  dlowed,  in  courts  of  equity,  to  follow  assets  in  the 
hands  of  legatees,  as  well  as  of  the  executor,  (o) 

In  conclusion  of  this  subject,  it  may  be  proper  to  consider^  How  far  acre- 
how  far  the  laches  <rf  the  creditor  may  affect  his  priority  over  ^w  ove?f^ 
legatees,  where  there  is  a  suit  for  the  adnunistration  of  tes-  gatees  ma;^ 
lator^a  assets.    Although  the  language  of  the  decree,  where  ^  3^^^  f^,  ^^ 
an  account  of  debts  is  directed,  is,  that  those  who  do  not  administra- 
•ome  in  shall  be  excluded  firom  the  benefit  of  that  decree  ; 
yet  the  course  is,  to  permit  a  creditor,  he  paying  the  costs  of 
the  proceedii^,  to  prove  his  debt,  as  long  as  there  happens 
to  be  a  readuary  fimd  in  Court,  or  in  the  hands  of  the  exe- 
Mtor,  and  to  pay  him  out  of  that  residue :  (p)   If  a  creditor 
does  not  come  in  till  after  the  executor  has  paid  away  the  re- 
sid«e^  he  is  not  without  remedy,  though  he  is  barred  from  the 
benefit  of  that  decree :  If  he  chooses  to  sue  the  legatees,,  and 
bring  back  the  fund,  he  may  do  so :  (q)  but  he  cannot  affect 
the  legatees  except  by  suit ;  and  he  cannot  affect  the  exe- 
cutor at  all.  (r) 

A  point  of  considerable  difficulty  arises,  if  a  creditor  does 
not  come  in  until  some  individual  legatees  have  received  their 
Iq;acies  in  full  under  the  sanction  of  the  Court,  and  there  are  . 
left  in  Court  certain  funds  which  have  been  directed  to  be 
appropriated  to  other  individual  legatees,  who  have  not  been 
paid :  The  question  then  is,  whether  a  creditor,  so  coming  in,, 
ii  to  be  paid  his  whole  debt  by  the  unpaid  legatees ;  or  whe- 
ther the  rule  is  not,  that  he  should  take  from  them  such  a 
proportion  only  of  his  debt  as  would  have  been  borne  by  them 
if  he  had  applied  before  the  other  legacies  were  paid,  and 
that  he  should  be  left  to  recover  the  residue  of  it  against  the 
paid  legatees :  In  the  case  of  Gillespie  y.  Alexander, (s)  (which 
a  suit  for  the  administration  of  a  testator's  assets,)  after 


(o)  By  Lord  Haidwicke  in  Haw-  liurst,  in  Vernon  v.  Egmont,  1  Bligh. 

kins  V.  Day,  Ilarg.  MSS.  Ambl.  804.  N.  S.  570. 
Bhint's  edit.  (?)  See  post, 

(p)  By  Lord  Eldon  in  Gillespie  v,  (r)  3  Russ.  Chanc.  Cas,  136, 137. 

Ainander,  3  Rugs.  Chanc.  Cas.  136.         {$)  3  Russ.  Chanc.  Cas.  130. 
See  the  obserration  of  Lord  Lynd- 
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a  decree  on  further  directions  had  sanctioned  payments 
made  by  the  executor  in  discharge  of  legacies,  and  had  di<- 
rected  the  fund  in  Court -to  be  apportioned  among  the  other 
legatees,  a  creditor  obtained  permission  to  prove  his  debt: 
The  Master  subsequently  reported  a  debt  to  be  due  to  him  ; 
but  in  the  mean  time,  the  fund  had  been  apportioned,  and 
part  of  it  had  been  paid  over,  while  the  remainder  had  been 
carried  to  the  account  of  particular  legatees,  who  were  in- 
fants :  And  Lord  Eldon  held,  that  the  creditor  was  entitled 
to  receive,  out  of  the  funds  of  the  legatees  so  remaining  in 
Court,  not  the  whole  of  the  debt,  but  only  a  part  of  it,  bear- 
ing the  same  proportion  to  the  whole  as  the  legacies  fpyea  to 
those  legatees  bore  to  the  whole  amount  of  the  legacies  given 
by  the  will ;  and  that  he  must  seek  the  payment  of  the  rest 
of  his  debt,  in  proper  proportions,  amongst  those  legate^  who 
had  been  actually  paid. 


Sbgtion  IL 
Of  the  Abatement  of  Legacies. 

In  case  of  de-       1.  As  to  the  abatement  of  general  legacies.     In  case  the 

ficiency  of       assets  be  sufficient  to  answer  the  debts  and  specific  legacies, 

assets,  general  ^  . 

legatees  must  but  not  the  general  legacies,  the  latter  are  subject  to  abatement. 

spec^:^'^^         This  abatement  must  take  place  among  all  the  general 

legatees  in  equal  proportions :  {t)  And  the  executor  has  no 
power  to  give  himself  a  preference  in  regard  to  his  own  legacy, 
as  he  has  in  the  instance  of  his  own  debt,  (u) 

Generally  speaking,  nothing  shall,  in  such  cases,  be  abated 
from  the  specific  legacies,  {v)  But  if  the  testator  bequeaths 
specific  legacies,  and  also  general  pecuniary  legatees,  and  di- 

(/)  Treat.  Eq.  B.  4.  Pt.  1,  ch.  2.  §5.  per  curiam,  in  Simmons  v.  Vallance, 

With  regard  to  general  legacies  of  4  Bro.  C.  C.  349. 
stock,  the  abatement  will  be  regu-  (u)  Toller.  347. 

lated  by  the  value  of  stock  at  the  end  (v)  Treat.  Eq.  B.  4.  Pt.  1 .  ch.  2. 

of  one  year  next  after  the  testator's  §.  5.  Clifton  r.  Burt,  I'P.  Wms.  679. 

death:   Blackshaw  r.  Rogers,  cited  2  Black.  Com.  513.    Toller.  339. 
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rects  by  his  will  that  such  pecuniary  legacies  shall  come  out 
of  all  his  personal  estate,  or  words  tantamount,  then  if  there 
be  no  other  personal  estate  than  the  specific  legacies,  they 
must  be  intended  to  be  subject  to  those  which  are  pecuniary  ; 
.otherwise,  the  words  of  the  bequest  to  the  pecuniary  legatees 
would  be  nugatory,  (w) 

It  must  here  be  observed,  that  a  residuary  legatee  has  no  but  a  residu- 
right  to  call  upon  particular  general  legatees  to  abate:    The  c^nS^Uon 
whole  personal  estate  not  specifically  bequeathed  must  be  ex-  them  to  abate 
kausted,  before  those  legatees  can  be  obliged  to  contribute 
any  thing  out  of  their  bequest,  (x) 

A  point  of  considerable  difficulty  arises  in  cases  where  there 
are  pecuniary  legatees  and  a  residuary  legatee,  and  by  reason 
9f  the  devastavit  of  the  executor  the  estate  becomes  insuffi- 
cient to  pay  all  the  pecuniary  legacies :  The  question  then  is, 
whether,  there  being  at  the  testator's  death  a  residue  of  a 
certain  sum,  the  residuary  legatee  is  not  entitled  to  rank  as  a 
legatee  of  that  sum. 

In  Dyose  v.  Dyose,  ( y)  Lord  Cowper,  in  the  instance  of 
de&iency  by  a  devastavit,  held,  that  be  was  bound  to  consi- 
der the  residuary  legatee  as  entitled  to  something,  if  the  state 
of  the  assets  at  the  death  of  the  testator  left  a  residue ;  and 
that  the  wreck  of  the  estate,  which  could  be  recovered  after 
ihedev€utavit,  was  divisible,  not  among  the  pecuniary  legatees 
al<Hie,  but  among  all  the  legatees  according  to  the  proportion 
of  their  legacies,  and  allowing  the  residuary  legatee  to  claim 
as  a  legatee  of  the  amount  of  the  residue  as  it  stood  at  the 
death  of  the  testator. 

That  decision,  however,  came  under  the  consideration  of 
Lord  Thurlow,  in  the  cases  of  Fonnereau  v.  Poyntz  (z)  and 
Humphreys  v.  Humphreys ;  (zz)  on  both  which  occasions  his 
Lordship  condemned  the  doctrine  of  it :  And  this  condemna- 


{w)  Sayer  v,  Sayer,  Prec.  Chanc.  478.    1  Rop.  Leg,  355.  3d  edit. 

393.  Treat.  Eq.  B.  4.  Pt.  1 .  Ch.  2.  §  5.  {y)  1  P.  Wms.  305. 

(jr)  Purse  v.  Snaplin,  1  Atk.  418.  (2)  1  Bro.  C.  C.  478. 

Fonnereau  r.  Poyntz,  I   Bro.  C.  C.  {zz)  2  Cox.  186. 
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tioD  wai  i^proTed  bj  Sir  William  CSrant  in  Page  t.  LmpiMg^ 
well,  (a) 

Howerer,  in  Ex  parte  Chadwm,  (ft)  Lord  Eldon,  after  re- 
viewing dl  tfae  preceding  authorities^  seems  to  consider  the 
qnestion  aa  unsettled:  and  hu  decree  in  that  case  may, 
perhaps^  be  considered  as  in  some  measure  confirmatory 
of  Dyaee  ▼.  Dyoee,  though  certcdnly  on  a  totally  different 
principle. 

The  case  alluded  to.  Ex  parte  Chadwin.  (e)  is  an  aadiority 
to  shew,  that  a  legatee,  entitled  to  a  priority,  may  have  so 
dealt,  in  respect  to  his  legacy,  with  an  executor  g^ty  of  a 
dewutaviif  as  to  lose  all  priority,  and  to  render  it  just,  that 
the  estate  should  be  dirided,  as  if  no  devaetavit  had  taken 
place:  There  the  testator  directed  his  trustees  and  executors, 
after  sale  of  his  estates,  to  stand  possessed  of  the  money 
arising  from  the  sales,  upon  trust,  in  the  first  place,  to  invest 
400/.  in  trust  fbr  his  wife  for  life  in  bar  of  dower,  and  after 
her  death  for  W.  C,  and  upon  further  trust,  out  of  die  resi- 
due of  the  money,  to  invest  400/.  in  trust  fbr  J.  S.  for  life, 
and  after  his  death,  for  his  children ;  and  upon  furdier  trust, 
to  pay  other  sums  to  persons  named ;  and  be  bequeathed  die 
residue  of  his  estate  to  W.  C. :  The  only  acting  executor 
made  no  investment  on  the  trusts  of  the  will,  but  paid  interest 
on  the  two  sums  of  400/.  to  the  respective  legatees,  and  ap- 
plied the  assets  to  his  own  use,  and  afterwards  became  bank- 
rupt :  Lord  Eldon  was  of  opinion,  that,  by  so  dealing  with 
the  executor,  those  two  legatees  had  made  him  their  debtor 
for  their  legacies  respectively:  And  upon  that  ground  his 
Lordship  decreed,  that  the  dividends  payable  upon  the  whole 
sum  proved  under  the  commission  against  the  executor,  in  re- 
spect of  the  testator's  estate,  should  be  divided  among  the 
pecuniary  and  the  residuary  legatees,  in  the  proportion  of  the 
amount  of  their  legacies,  and  of  the  residue,  as  it  was  com- 
puted at  the  death  of  the  intestate,  with  interest  on  each. 

(a)  18  Ves.  466<  (c)  3  Swanst.  380. 

{b)  3  Swanst.  387. 
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The  general  mle  is^  that^  among  legades  in  their  niUnre  Priority 
general,  (according  to  the  dbtinctionB  attempted  to  be  pointed  ^^f^ 
out  ift  a  preyionB  chapter)  there  is  no  prrference  of  payment ;  tees  of  pur- 
Ihey  shall  all  abate  together,  and  proportionally,  in  case  of  a  volunteers : 
defici^icy  of  assets  to  satisfy  them  all :   Bat  this  most  be 
nnderstood  only  as  among  legatees,  who  are  aU  volnnteers ; 
ion  if  there  be  any  yaluable  consideration  for  the  testamentary 
gift,  as  where  a  general  legacy  is  given  in  consideration  of  a 
debt  owing  to  the  legatee,  or  of  the  relinquishment  of  any 
ii|^t  or  interest,  as  of  her  dower  by  aindow,  {d)  such  legacy 
will  be  entitled  to  a  preference  of  payment  oyer  the  other  ge- 
neral kgades,  which  are  mere  bounties ;  (s)   and  it  shooU 
feem  that  the  preference  will  be  allowed,  though  the  bequest 
should  exceed  the  value  of  the  right  or  interest  relinquished 
by  the  legatee :  (/)  But  it  is  requisite  that  the  right  or  inte- 
rest should  be  subsisting  at  the  testator's  deaths  {g) 

Ju  Heath  V.  JDendy,  (A)  the  testator,  haying  by  a  postrnup- 
tial  settlement  made  certain  provisions  for  his  wife,  which 
were  expressed  to  be  in  bar  of  dower^  bequeathed  to  her  spo^ 
cifio  legacies,  and  also  a  general  legacy,  adding,  that  what  he 
had  so  given  her,  together  with  the  provision  made  for  her 
by  the  settlmnent,  should  be  in  lieu  of  any  dower  which  she 
might  claim :  The  assets  proved  insufficient  for  the  payment 
of  the  legacies  in  full :  And  Lord  Gifford,  M.  B^  held^  that 
the  wife  was  entitled  to  priority  over  the  other  legatees,  and 
that  the  legacy  given  to  her  ought  not  to  abate  proportionably 
with  the  other  legacies :  Hb  Lordship,  in  giving  judgment, 
observed,  that  if,  at  the  death  of  the  testator,  his  widow  had 
not  been  entitled  to  dower,  then,  according  to  the  principle  of 
the  previous  authorities,  she  could  not  have  claimed  any  pri- 
ority :  But,  at  his  death,  her  right  to  dower  was  in  full  force ; 
and  she  was  to  release  her  dower,  not  merely  for  the  provision 


(d)  Burridge  v.  Bradyl,  1  P.Wms.         (e)  Treat.  Eq.  B.  4.  Pt.  1.  Ch.  3. 
127.    Blower  v,  Morret,  2  Ves.  sen.      §.  5, 
420.    DavenhiU  v.  Fletcher,  Ambl.         (/)  Ambl.  244. 
244.  (g)  2  Ves.  9en.  422. 

(A)  1  Russ.  Chanc.  Cas.  543. 
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which  the  settlement  made,  but  for  that  provision  taken  in 
conjunction  with  the  legacy :  It  was  not  material  whether  the 
sum  bequeathed  was  op  was  not  the  whole  of  the  consideration 
for  the  release  of  the  dower :  if  it  was  only  part  of  the  con- 
sideration/she  was  neyertheless  a  purchaser  of  the  sum,  and 
was  entitled  to  priority  over  the  other  legatees. 

Greneral  legacies   bequeathed   to   creditors,   whose  debts 
haye  been  previously  liquidated  by  composition  at  less  than 
their  real  amounts,  are  merely  voluntary,  and  therefore  not 
exempt  from  abatement  together  with  other  general  legacies 
upon  a  deficiency  of  assets,  (t)     So  where  the  testator  be- 
queaths money  to  pay  the  debts  of  a  relation  or  friend,  such 
legacies  must  be  considered  as  bounties,  and  in  no  better 
condition  than  other  general  legacies,  {j) 
in  what  other        It  must  here  be  observed,  that  a  legacy,  which  is,  in  its 
Miority  b  al-  ^**^re,  general,  and  given  to  a  volunteer,  will  not  be  entitled 
fowable.  to  any  exemption  from  abatement,  on  the  gpround  of  it's  being 

applied  to  any  particular  object  or  purpose :  Thus  legacies  of 
a  certain  sum  each  to  executors  for  their  care  and  trouble,  (it) 
or  of  sums  of  money  for  mourning  rings,  (Z)  or  to  servants,(iii) 
or  to  charities  (n)  are  not  to  be  preferred  to  other  general 
legacies.  Again,  an  annuity  charged  on  the  personal  estate 
is  a  general  legacy  :  (o)  And  although  the  bequest  is  made  in 
favour  of  a  wife  or  child  of  the  testator,  it  can  claim  no 
preference,  but  must  abate  with  the  rest  of  the  general  lega- 


(i)  Coppin  v.  Coppin,  2  P.  Wms. 
296. 

(J)  Shirt  v.  Westby,  16  Ves.  396. 
1  Rop.  Leg.  361.  3d  edit. 

(Ji)  Fretwellr.Stacy,  2Vern.434. 
Atty.  Gen.  v.  Robins,  2  P.  Wms.  25. 
Heron  v.  Heron,  2  Atk,  171 . 

(/)  Apreece  v.  Apreece,  1  Ves.  & 
Beam.  364.  In  Masters  v.  Masters, 
1  P.  Wms.  423,  Lord  Parker  ex- 
empted a  legacy  of  a  certain  sum  for 
building  a  monument  to  the  memory 
of  a  relation  from  abating  with  the 
general  legacies;  but  this  decision 


has  been  doubted  on  strong  grounds : 
See  1  Rop.  Leg.  364.  3d  edit,  and 
Blackshaw  v.  Rogers,  cited  4  Bro. 
C.  C.  349. 

(m)  2  P.  Wms.  25. 

(n)  2  P.  Wms.  25.  Tate  v.  Austin, 
1  P.  Wms.  265.  Masters  v.  Masters, 
1  P.  Wms.  423.  Atty.  Gen.  v.  Hud- 
son, 1  P.  W^ms.  675.  Bishop  of 
Peterborough  r.  Mortlock,  1  Bro. 
C.  C.  5QQ. 

(o)  Hume  v.  Edwards,  3  Atk.  693. 
Alton  V.  Medlicott,  cited  in  Lewin  v. 
Lewin,  2  Ves.  sen.  417. 
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cies.  (j[i)  But  if  by  the  express  words  or  fair  construction 
of  the  will,  the  intent  of  the  testator  is  clearly  manifest,  to 
give  one  general  legatee  a  priority  to  the  others,  that  inten- 
tion must  be  carried  into  effect :  {q)  as  where  the  testator 
gave  legacies  to  his  two  sons  and  his  daughter,  with  a 
proviso  that  if  the  assets  should  fall  short  for  the  satisfaction 
of  those  legacies,  his  daughter  notwithstanding  should  be 
paid  her  full  legacy,  and  the  abatement  be  borne  proportion-* 
ally  by  the  legacies  of  the  sons  only,  (r)  So  where  the  tes- 
tator, after  giving  various  legacies,  expressed  at  the  end  of 
his  will  his  apprehension  that  there  would  be  a  considerable 
surplus  of  his  personal  estate,  beyond  what  he  had  before 
given  away  in  legacies,  for  which  reason  he  gave  several 
farther  legacies ;  and  afterwards  by  a  codicil,  he  gave  several 
other  legacies ;  It  was  decreed,  that  the  subsequent  legacies 
given  by  the  will,  having  been  given  on  a  presumption  that 
there  would  be  a  surplus,  and  there  happening  to  be  no  sur- 
plus, the  former  legacies  should  have  a  preference,  and  the 
legacies  at  the  end  of  the  will  should  be  lost ;  and  also,  that 
the  same  apprehension  of  a  surplus  must  be  intended  to  have 
ocmtinued  in  the  testator  at  the  time  of  making  his  codicil ; 

« 

and   therefore,  unless  the  inference  could  be  repelled,  the 
legacies  by  the  codicil  must  be  lost  also,  {s) 

But  where  the  expressions  are  ambiguous,  and  do  not 
mark  with  certainty  the  testator's  intention,  no  priority  can 
be  allowed :  Therefore  it  is  not  sufficient  that  the  testator 
gives  a  direction  as  to  a  general  legacy  to  his  wife,  that  it 
shall  be  paid  immediately  after  his  death,  out  of  the^^r^f 
monies  that  shall  be  received  by  the  executors,  {t)     So  if  the 


(p)  Blower  v.  Morret,  2  Ves.  sen. 
420.     1  Rop.  Leg.  365.  3d  edit. 

(f)  Lewin  v.  Lewin,  2  Ves.  sen. 
415. 

(r)  Marsh  v.  Evans,  1  P.  Wms. 
668. 

(i)  Auy.  Gen.  v.  Robins,  2  P. 
Wms.  23.  See  for  further  examples 
of  preference  of  general  legatees  in 


payment,  in  consequence  of  the  in- 
tention of  the  testator,  not  expressed 
in  terms,  but  sufficiently  apparent 
from  the  whole  contents  of  the  will, 
Lewin  v.  Lewin,  2  Ves.  sen.  415. 
Beeston  v.  Booth,  4  Madd.  161. 170. 
(Jt)  Blower  v.  Morret,  2  Ves.  sen. 
420.    See  also  4  Madd.  168. 
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words  are  "  Imprimis,*'  or  "  in  the  first  place,  I  give  1000/# 
to  A."  this  will  not  give  a  priority  to  other  general 
legatees,  {u)  In  a  modern  case  (v)  the  testator  gave  his 
personal  estate  to  executors,  in  the  first  place,  to  pay  debts, 
funeral,  and  testamentary  expences ;  and  in  the  next  place, 
three  legacies  to  B.  C.  and  D.  with  legal  interest  from  three 
months  after  his  death ;  and  afterwards  to  raise  and  set  apart 
three  sums  of  money  to  be  applied  as  therein  mentioned : 
Upon  a  question  of  abatement,  the  court  declared,  upon  the 
principle  before  stated,  that  none  of  the  legacies  were  entitled 
to  a  priority  of  payment,  and  therefore,  that  all  of  them  must 
abate  proportionally,  according  to  the  general  rule. 
Legacies  m  It  is  necessary  here  to  refer  to  the  class  of  legacies  alluded 

spwifi(r[e2a-    *^  ^°  *  previous  section,  (w)  as  being  in  the  nature  of  specific 
cies.  legacies,  and  sometimes  called  demonstrative  legacies,  viz : 

bequests  of  money  with  reference  to  a  particular  fund  for 
their  payment,  and  not  simply  a  gift  of  the  specific  fund  itself : 
Those  legatees  have  such  a  lien  upon  the  specific  fund  re- 
ferred to,  that  they  will  not  be  obliged  to  abate  with  general 
legatees:  And  in  this,  as  in  the  preceding  cases,  the  tes- 
tator's intention  is  the  principle;  for  it  is  inferred,  that  he, 
in  referring  to  specific  parts  of  his  estate  for  payment  of  par- 
ticular legacies,  intended  those  legacies  a  preference  to  others 
which  he  had  not  so  secured,  (x) 

Of  the  abate-  It  has  appeared,  that  as  long  as  any  of  the  assets  not  spe- 
cific legacies,  ^^fi^^^'j  bequeathed,  remain,  such  as  are  specifically  be- 
queathed are  not  to  be  applied  in  payment  of  debts ;  (y) 
although  to  the  complete  disappointment  of  the  general 
legacies:  But  when  the  assets,  not  specifically  bequeathed, 
are  insufficient  to  pay  all  the  debts,  then  the  specific  legatees 

(u)  Brown  v.  Allen,  1   Vern.  31.  (.r)  Roberts  v.Pocock,  4  Ves.150. 

Blower  V.  Morret,  2  Ves.  sen.  421.  Lambert  r.  Lambert,   11    Ves.   607. 

Treat.  Eq.  B.  4.  Pt.  1.  Ch.  2.  §.  5.  Acton  v.  Acton,    1  Meriv.  178.     1 

4  Madd.  168,  169.  Rop.  Leg.  316.  3d  edit. 

(v)  Beeston  v.  Booth,   4   Madd.  (y)  Or  of  costs,  when  a  suit  has 

161.     1  Rop.  Leg.  369.  3d  edit.  been  instituted  ;  Barton  r.  Cooke,  5 

(w)  Ante,  p.  740.  Ves.  464. 
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must  abate,  in  proportion  to  the  value  of  their  individual 
l^^cies.  (z)  So  a  legatee  entitled  to  a  legacy  of  the  sort 
jast  mentioned,  in  the  nature  of  a  specific  legacy,  must  abate 
with  the  specific  legatees,  (a) 

Under  some  circumstances  the  specific  devisees  of  freehold 
estate  shall  abate  with  specific  legatees  of  chattels  :  Thus  if 
land  be  devised,  and  the  testator  die  indebted  by  bond  to  an 
amount  more  than  sufficient  to  exhaust  the  whole  personal 
fund,  a  specific  legatee  of  a  lease  for  years  may  compel  the 
devisee  of  the  land  to  abate  or  contribute  with  him  to  the 
satisfaction  of  the  debt.  (6)  And  where  an  estate  pur  autre 
vie  is  limited  to  the  testator,  his  executors,  £fc.  the  specific 
devisee  of  it  is  liable  to  abate  with  the  specific  legatee  of  a 
chattel  interest,  in  discharge  of  debts  by  simple  contract,  as 
well  as  debts  which  charge  the  realty ;  because  such  an  estate 
is  made  personal  assets  by  the  statute  of  frauds,  (c) 


Section  III. 
Of  the  Executor^ s  Assent  to  a  Legacy. 

Thb  whole  personal  property  of  the  testator,  as  it  has  ap-  Necessity  of 

J  .         -  J.    r  j.\.'  1      J       1  u*  executor's  as- 

peared  m  a  former  part  of  this  work,  devolves  upon  his  exe-  ^^^^  ^^  ^^^^ 

Gutor.  (rf)     It  is  his  duty  to  apply  it,  in  the  first  place,  to  the  plete  tlie  title 

payment  of  the  debts  of  the  deceased :  and  he  is  responsible 

to  the  creditors  for  the  satisfaction  of  their  demands,  to  the 

extent  of  the  whole  estate,  without  regard  to  the  testator's 

having  by  the  will  directed  that  a  portion  of  it  shall  be  applied 

to  other  purposes,  (e)   Hence,  as  a  protection  to  the  executor, 

(z)  Sleecb  v.  Thorington,  2  Ves.  (6)  Long  r.  Short,  1  P.  Wms.  403. 

sen.  561.  564.     Clifton  v.  Burt,  1  1  Rop.  Leg.  314.  3d.  edit. 

P.  Wms.   680.     Duke  of  Devon  v.  (f)  Duke  of  Devon  v.  Atkins,  2 

Alkms,2  P.  Wms.  382,383.   1  Rop.  P.  Wms.  382.     1  Rop.  Leg.  315. 

Leg.  313.  3d  edit.    2  Fonbl.  Treat.  3d  edit. 

Bq.  B,  4.  Pt.  1.  Ch.  2.  §.  5.  note  (q).  (rf)  Ante,  p.  41 1. 

(fl)  Roberts  v.Pocock,  4  Ves.  160.  (e)  See  antCy  p.  830. 
1  Rop.  Leg.  316.  3d  edit. 
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the  law  imposes  the  necessity  that  every  legatee,  whether  ge- 
neral or  specific,  and  whether  of  chattels  real  or  personal, 
must  obtain  the  executor's  assent  to  the  legacy  before  his  title 
as  legatee  can  be  complete  and  perfect.  (/) 

Hence,  also,  the  legatee  has  no  authority  to  take  possession 
of  his  legacy  without  such  assent,  although  the  testator,  by 
his  will,  expressly  direct  that  he  shall  do  so :  for  if  this  were 
permitted,  a  testator  might  appoint  all  his  effects  to  be  thus 
taken,  in  fraud  of  his  creditors,  {g) 

Before  such  assent,  however,  the  legatee  has  an  inchoate 
right  to  the  legacy,  such  as  is  transmissible  to  his  own  per- 
sonal representatives,  in  case  of  his  death  before  it  be  paid  or 
delivered,  (A)  and  such  as  to  be  subject  to  forfeiture,  as  in  case 
of  the  outlawry  of  the  legatee.  (« ) 

Again,  if  the  testator  by  will  forgive  a  debt  due  to  him  from 
a  particular  person,  it  is  the  better  opinion,  that  the  assent  of 
the  executor  is  necessary  to  give  effect  to  the  testator's  inten- 
tion ;  for  although,  on  the  one  hand,  it  may  be  alleged  that 
the  party,  to  whom  the  debt  is  bequeathed,  must  necessarily 
have  it  by  way  of  retainer,  and  that  such  a  clause  operates 
rather  as  an  extinguishment  than  as  a  donation,  and  therefore 
that  it  needs  no  such  assent  as  where  there  is  to  be  a  transfer 
of  the  property ;  yet,  on  the  other  hand,  a  debt  so  forgiven  is 
regarded,  with  great  reason,  in  the  light  of  a  legacy,  and,  like 
other  legacies,  not  to  be  sanctioned  by  the  executor,  in  case 
the  estate  be  insufficient  for  the  payment  of  debts :  But  as 
soon  as  the  executor  assents,  and  not  before,  it  shall  be  effec- 
tually discharged,  {j) 

Until  very  lately,  it  appears  to  have  been  the  practice  of 
the  Bank  of  England,  with  respect  to  government  stock  or 


(/)  Swinb.  pt.  1.  §.6.  pi.  5.  §.7. 
pi.  1.  1  Roll.  Abr.  618.  tit.  Devise 
^^A)  pi.  1,  2.  Co.  Lit.  111. a.  Perk. 
s.  488.  570.  Weiitw.  Off.  Ex.  69. 
14th  edit.  BoUes  v,  Nyseham, 
Dyer,  254.  b.  Northey  v.  Northey, 
2  Atk.  77.  1  Saund.  279.  (i.  note  (5) 
to  Duppa  V.  Mayo. 


(g)  Wentw.  Off.  Ex.  409. 14th  edit 

(/i)  Wentw.  Off.  Ex.  69.  14th  edit. 

(i)  Toller.  308.  This  is  put  doubt- 
iagly  in  Wentw.  Off.  Ex.  70. 14th  edit. 

0)  Wentw.  Off.  Ex.  72. 14th  edit. 
Rider  v.  Wager,  2  P.  Wms.  332. 
Sibthorp  v.  Moxom,  3  Atk.  581. 
S.  C.  1  Ves.  sen.  50.   Elliott  v.  Da- 
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annnitieSy  grounded  upon  the  statute  5th  William  and  Mary, 
c.  20.,  by  which  the  Bank  was  instituted,  and  upon  the  other 
acts  of  parliament  which  regulate  the  devise  of  property  trans- 
ferable at  the  Bank,  (by  which  the  probates  of  wills  are  di- 
rected to  be  there  deposited,  for  the  purpose  of  having  the 
trusts  extracted,)  in  cases  where  stock,  &c.  has  been  specifically 
bequeathed,  without  the  intervention  of  trustees,  to  permit 
the  transfer  to  be  made  to  the  legatees,  and  not  to  the  execu- 
tor ;  and  when  trustees  have  been  appointed,  then  to  the 
trustees,  with  a  restriction  not  to  allow  of  a  transfer  to  any 
other  persons,  except  those  named  in  the  will :  It  seems, 
however,  to  be  now  clear,  that  this  practice  is  erroneous,  and 
that  the  executor,  having  the  legal  right  to  the  specific  as  well 
as  to  the  general  assets,  to  pay  debts  &c.,  has  the  sole  right 
to  call  upon  the  Bank  to  transfer  the  stock  into  his  name ;  as 
no  interest  in  it  vests  in  the  legatees  prior  to  his  assent,  (k) 
It  also  appears  to  be  immaterial  whether  such  property  be 
given  specifically  in  the  strict  sense  of  the  word,  or  as  a  resi- 
due ;  such  property  being  to  be  considered  in  ii6  other  view 
than  the  other  general  assets  as  to  this  purpose,  and  therefore 
subject  to  all  the  incidents  of  a  testamentary  disposition  of 
personal  estate.  (/) 

It  follows  from  the  rule  respecting  the  necessity  of  the  ex- 
ecutor's assent,  that  if,  without  it,  the  legatee  takes  possession 
of  the  thing  bequeathed,  the  executor  may  maintain  an  action  of 
trespass  or  trover  against  him :  So,  although  a  chattel,  real  or 
personal,  specifically  bequeathed,  be  in  the  custody  or  possession 
of  the  legatee,  and  the  assets  be  fully  adequate  to  the  payment  of 
debts,  he  has  no  right  to  retain  it  in  opposition  to  the  executor; 
by  whom,  in  such  case,  an  action  will  lie  to  recover  it.  (iw) 

If  an  executor  refuse  his  assent  without  cause,  he  may  be 
compelled  to  give  it,  by  a  court  of  equity,  (n) 

venport,   1   P.  Wms.  83.     Izon  v.  (/)  1  Rop.  Leg.  732.  3d  edit. 

Butler,  2  Price,  41.    Alt.  Gen.  v.  (jn)  Mead  v.  Lord  Orrery,  3  Atk. 

Holbrook,  3  Younge  &  Jerv.  114.  239.     Wcntw.  Off.   Ex.  409.  14th 

S.  C.  12  Price,  407.  edit.     Com.  Dig.  Admon.  (C.  5.) 

(ifc)  See  emte,  p.  526.    1  Rop.  Leg.  Pac.  Abr.  Exors.  (L;  3. 

732.  3d.  edit.  (w)  Com.  Dig;.  Admon.  (C.  8.) 
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What  shall 
constitute  an 
assent. 


With  respect  to  what  shall  constitute  such  assent  on  the 
part  of  the  executor,  the  law  has  for  this  purpose  prescribed 
no  specific  form  :  and  it  may  be  either  express  or  implied  : 
The  executor  may  not  only  in  direct  terms  authorize  the  le- 
gatee to  take  possession  of  his  legacy,  but  his  concurrence 
may  be  inferred  either  from  indirect  expressions  or  particular 
acts ;  and  such  constructive  permission  shall  be  equally  avail- 
able, (o)  Thus,  for  instance,  if  a  horse  is  bequeathed,  and 
the  executor  requests  the  legatee  to  dispose  of  it ;  or  if  a 
third  person  proposes  to  purchase  the  horse  of  the  executor, 
and  he  directs  him  to  buy  it  of  the  legatee ;  or  if  the  execu- 
tor himself  purchases  the  horse  of  the  legatee,  or  merely  offers 
him  money  for  it ;  this  amounts  to  an  assent  by  implication  to 
the  legacy,  (jp)  So  where  the  legatee  of  a  term  of  years  g^nts 
it  to  the  executor,  his  acceptance  of  the  grant  either  for  him- 
self, or  as  trustee,  is  an  implied  permission  that  the  term  shall 
be  the  legatee's  to  grant,  {q)  So  if  in  a  case  where  the  rents  or 
interest  of  a  bequest  are  directed  to  be  applied  for  the  mainten- 
ance of  the  legatee  during  minority,  and  the  executor  com- 
mences to  apply  them,  his  consent  to  the  principal  will  be 
presumed ;  (r)  or  if  the  legacy  be  subject  to  a  charge,  which 
is  paid  by  the  executor ;  for  assent  to  the  charge  is  assent  to 
the  disposition  of  the  fund  out  of  which  it  is  to  be  satisfied.  («) 

Again,  when  the  executor  informs  a  legatee  that  he  intends 
him  to  have  the  legacy  according  to  the  devise,  (f)  or  that  the 
legacy  is  ready  for  him  whenever  he  will  call  for  it ;  {u)  such 
declarations  clearly  amount  to  a  good  assent  to  the  bequest. 

On  the  other  hand,  since  the  assent  to  a  legacy  by  an  exe- 
cutor may,  in  its  consequences,  be  of  great  prejudice  to  him, 
it  is  but  reasonable  that  the  act  or  expressions  deemed  suflS- 
cient  to  impart  that  assent  should  be  unambiguous,  (r)    Hence 


((»)  Com.  Dig.  Ad  men.  (C.  6.) 
Toller.  308,  309. 

(p)  Wentw.  Off.  Ex.  414.  14th 
edit.  Cora.  Dig.  Admon.  (C.  6.) 
Toller.  309. 

{q)  Wentw.  Off.  Ex.  414.  14th 
edit.    Com.  Dig.  Admon.  (C.  6). 


(r)  Paramour  v.  Yardley,  Plowd. 
539.     1  Rop.  Leg.  737.  3d  edit. 

(5)  Young  V.  Holmes,  1  Stra.  70. 

(0  Touchst.  456. 

(w)  Hawkes  v.  Saunders,  Cowp. 
293. 

(y)  1  Rop.  Leg.  736.  3d  edit. 
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a  proposition  stated  in  a  book  of  authority  (u?)  may  be 
doubted :  viz.,  that  if  the  executor  say  to  a  legatee,  ''  God 
send  you  joy  of  your  legacy/'  those  expressions  will  amount 
to  an  assent :  For  if  such  words  were  uttered  before  the  exe- 
cutor had  had  an  opportunity  of  examining  the  testator's  af- 
fairs, it  would  surely  be  unjust  to  construe  words  of  congratu- 
lation into  terms  of  assent  to  a  legacy,  so  as  to  involve  the 
executor  in  the  consequences  of  a  devastavit;  although  it 
may  be  otherwise,  if  those  expressions  were  uttered  after  the 
executor  had  had  sufficient  time  to  acquaint  himself  with  the 
state  of  the  assets*  (x) 

If  a  term  of  years  or  other  chattel  be  bequeathed  to  A.  for 
life^  with  remainder  to  B.,  and  the  executor  assents  to  the 
interest  of  A.,  such  assent  will  enure  to  vest  that  of  B. ;  and 
e  converso :  for  the  particular  estate  and  the  remainder  consti- 
tute but  one  estate,  (y)  So  an  assent  to  a  bequest  of  a  lease 
for  years  is  an  assent  to  a  condition  or  contingency  annexed 
to  it :  (z)  As  if  there  be  a  devise  of  a  term  to  the  testator's 
widow  so  long  as  she  continues  unmarried ;  and  if  she  marry, 
then  of  a  rent  payable  out  of  the  land ;  the  executor's  assent 
to  the  devise  of  the  term  is  an  assent  to  that  of  the  rent  in 
case  of  the  devisee's  marriage,  (a)  So  an  assent  to  a  devise 
of  a  chattel  lease  is  an  assent  to  a  devise  of  a  rent  out  of 
it :  (6)  But  if  a  lessee  for  years  bequeaths  a  rent  to  A.,  and  the 
land  to  B.,  it  has  been  doubted  whether  the  executor's  assent 
that  A.  shall  have  the  rent  is  an  assent  that  B.  shall  have  the 
land :  (c)  However,  it  is  said  to  be  now  established,  that  in 
this  case  also,  an  assent  to  the  bequest  to  one  shall  enure  to 
the  benefit  of  the  other ;  on  the  ground  that  as  the  assent  of 


(to)  Shep.  Touchst.  45G. 

(x)  1  Rop.  Leg.  736.  3d  edit. 

(jf)  Welcden  v.  Elkinton,  Plowd. 
521.  Lampet's  case,  10  Co.  47.  b. 
Adams  r.  Pierce,  3  P.  Wms.  12. 
WcDtw.  Off.  Ex.  426.  14th  edit. 
Com.  Dig.  Admon.  (C.  6). 

(a)  Cora.  Dig.  Admon.  (C.  6). 

(a)  Goffe  17.  Haywood,  1  Roll. 
Abr.   620.   tit.   Devise,  (E)    pi.  2. 


S.  C.  1  Roll.  Rep.  247.  368.  S.  C. 
nomine  Goiigh  v.  Howarde,  3  Bulst. 
121.  S.  C.  nomine  Gouge  v.  Hay- 
ward,  Bridgm.  52.  Godolph.  244. 
pt.  2.  c  30.  .s.  8. 

(h)  Com.  Dig.  Admon.  ;(C.  6.) 
1  Roll.  Abr.  620.  tit.  Devise,  (E.) 
pi.  3. 

(f)  3  Bulst.  122.  1  Roll.  Rep. 
248.     Bridgm.  55.     Plowd.  521 .  b. 


848 


Of  the  Payment  of  Legacies.     [Pt.  iii.  Bk.  iii. 


Presumed 
assent. 


Conditional 
assent. 


By  whom  the 
assent  can  be 
given. 


the  executor  is  required  as  well  for  the  benefit  of  creditors  as 
for  his  own,  an  inference  arises,  from  his  assent  to  one  of  the 
legatees  of  the  specific  property » that  he  had  no  occasion  for 
the  term  or  rent  to  pay  debts ;  for  if  he  had,  then  his  assent 
to  either  of  the  legatees  would  be  improper,  as  both  ought  to 
abate  j7ro  rat&,  (d) 

In  certain  cases,  the  assent  of  the  executor  may  be  pre- 
sumed ;  upon  the  principle,  that,  in  the  absence  of  evidence, 
the  executors  shall  be  taken  to  have  acted  in  conformity  with 
their  duty ;  as  when  executors  die  after  the  debts  are  paid, 
but  before  the  legacies  are  satisfied,  (e)  So,  as  it  should  seem, 
the  assent  of  an  executor  may  be  concluded  from  the  legatee's 
possessing  himself  of  the  subject  bequeathed,  and  retaining  it 
for  some  considerable  time  without  complaint  by  the  exe- 
cutor. (/) 

The  assent  of  the  executor  may  also  be  upon  a  condition 
precedent,  as  if  he  should  tell  the  legatee  that  he  will  pay 
the  legacy,  provided  the  assets  are  sufficient  to  answer  all 
demands ;  or  in  case  of  a  devise  of  a  term  for  years,  provided 
the  devisee  will  pay  the  rent  in  arrear  at  the  testator's  death ; 
and  in  that  case,  if  the  condition  be  not  performed,  there  is 
is  no  assent,  (g)  But  it  should  seem,  that  if  the  condition  is 
such  as  the  executor  had  no  authority  to  impose,  for  example, 
if  he  should  declare  his  assent,  provided  the  legatee  went  to 
York,  and  there  did  a  thing  for  the  executor's  personal  be- 
nefit, the  assent  would  be  considered  absolute.  (A)  So  if  the 
assent  be  on  a  condition  subsequent,  as,  provided  the  legatee 
will  pay  the  executor  a  certain  sum  annually,  such  condition 
is  void,  and  a  failure  in  performing  it  shall  not  devest  the  le- 
gatee of  his  legacy,  (i) 

It  must  now  be  enquired  by  whom  the  assent  to  a  legacy 
may  be  given.     It  has  appeared  in  an  earlier  part   of  this 


(jd)  1  Rop.  Leg.  738.  3d  edit. 

(e)  See  Cray  v.  Willis,  2  P.  Wms. 
531,  332.  1  Rop.  Leg.  742.  3d  edit. 

{/)  Mathews  on  Presumptions, 
p.  267.  3  Preston  Abslr.  145.  2d 
edit. 


{g)  Wentw.  Off.  Ex.  429. 14th  edit. 

(A)  1  Rop.  Leg.  743.  3d  edit.  See 
also  Weslwick  v.  Wyer,  4  Co.  28.  b. 
Com.  Dig.  Admon.  (C.  8). 

(i)  Wentw.  Off.  Ex.  429.  14th 
edit. 
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work,  that  a  person  appointed  executor  may  assent  to  a  legaoj 
before  he  proves  the  will,  (j)  and  that  even  if  he  should  die 
without  taking  probate,  his  assent  would  be  effectual,  (ir) 
Again,  there  has  already  been  occasion  to  observe,  that  if 
several  executors  be  appointed,  the  assent  of  any  one  of  them 
is  8u£Bcient ;  (/  )  and  therefore  if  there  be  a  legacy  to  one  of 
several  executors,  he  may  take  it  of  his  own  assent,  without 
the  others,  (m)  Further,  the  efficacy  of  an  assent  by  an 
administrator  durante  minore  iBtate,  in  case  of  an  infant 
being  constituted  executor,  (n)  and  the  invalidity  of  the  assent 
of  an  executrix  who  is  a  married  woman,  without  the  concur- 
rence of  her  husband,  (o)  have  been  elsewhere  previously  con- 
sidered in  this  treatise. 

Jt  is  true,  as  a  general  proposition,  that  if  an  executor  in  what  cases 
once  assent  to  a  legacy,  he  can  never  afterwards  detract  ;(/>)  ^av^re- 
and  notwithstanding  a  subsequent  dissent,  a  specific  legatee  tracted. 
baa  a  right  to  take  the  legacy,  and  has  a  lien  on  the  assets 
for  that  specific  part,  and  may  follow  them :  (q)  Again,  an 
action  at  law  lies  against  an  executor,  to  recover  a  specific 
chattel  bequeathed,  after  his  assent  to  the  bequest,  (r)  But  if 
the  assent  has  not  been  completed  by  payment,  in  the  case  of 
a  general  legacy,  or  possession,  in  that  of  a  specific  one,  and 
its  recal  is  not  attended  with  injury  to  a  third  person,  as  to  a 
iand  jide  purchaser  from  the  legatee  on  the  faith  of  such 
assent,  it  seems  only  reasonable,  that  the  executor,  under 
particular  circumstances,  should  have  the  power  of  retracting 
it ;  as  where  he  assents  upon  a  reasonable  ground  for  consi- 
dering that  the  assets  are  sufficient  to  answer  all  demands, 
but  unknown  debts  are  unexpectedly  claimed,  which  occasions 
a  deficiency,  (s) 

(J)  Ante,  p.  160.  The  author  of  the  Office  of  an  Exe- 

(A)  Ante,  p.  160.  cutor  expresses  his  opinion  that  an 

(/)  Ante,  p.  622.  assent  cannot  he  tifter  a  disassent, 

(im)  1  Roll.  Abr.  618.    Devise, B.  but  tliinks  the  question  doubtful: 

pi.  2.     Perk.  s.  572.     Com.  Dig.  p.  415.  et  seq.  14th  edit. 

Admon.  (C.  8).  (y)  Mead  v.  Lord  Orrery,  3  Atk. 

(n)  Ante,  p.  305.  238.     Toller.  311. 

(o)  Ante,  p.  632.  (r)  Doe  v.  Guy,  3  East.  120. 

(p)  Wentw.   Oflf.  Ex.  415.  14th  (s)  See  1  Rop.  Leg.  743.  3d  edit. 

edit.     Com.   Dig.  Admon.  (C.  8.) 
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Relation  of 
asseot  to 
death  of  tes- 
tator. 


The  assent  of  an  executor]  shall  have  relation  to  the  time  of 
the  testator's  death :  Hence,  in  the  case  of  a  devise  of  a  term 
of  years  in  tithes,  in  an  advowson,  or  in  a  house  or  land,  if, 
after  the  testator's  death,  and  before  the  executor's  assent, 
tithes  are  set  out,  the  church  becomes  void,  or  rent  from 
the  undertenant  becomes  payable,  the  assent  by  relation  shall 
perfect  the  legatee's  title  to  these  several  interests,  {t)  So 
such  assent  shall  by  relation  confirm  an  intermediate  grant  by 
the  legatee  of  his  legacy,  (u) 


Executor's 
assent  to  his 
own  legacy. 


In  case  of  a  legacy  bequeathed  to  the  executor,  the  union 
of  the  two  characters  of  executor  and  legatee  in  one  person 
makes  no  difference ;  for  his  assent  is  as  necessary  to  a  le- 
gacy's vesting  in  him  in  the  capacity  of  legatee,  as  to  a  le- 
gacy's vesting  in  any  other  person  :  (v)  and  that  on  the  same 
principle,  viz.  that  until  he  has  examined  the  state  of  the 
assets,  he  is  incompetent  to  decide  whether  they  will  admit  of 
his  taking  the  thing  bequeathed  as  a  legacy,  and  whether  it 
noiust  not  of  necessity  be  applied  in  satisfaction  of  debts,  (w) 

His  assent  to  his  own  legacy,  may,  as  well  as  his  assent  to 
that  of  another  legatee,  be  either  express,  or  implied :  He 
may  not  only,  in  positive  terms,  announce  his  election  to  take 
it  as  a  bequest,  but  such  election  may  also  be  implied  from 
his  language,  or  his  conduct,  (or)  The  rule  as  to  the  latter,  as 
laid  down  by  Gibbs,  C,  J.  in  Doe  v.  Sturges,  ( y)  is  "  that  if 
an  executor,  in  his  manner  of  administering  the  property,  does 
any  act  which  shews  he  has  assented  to  the  legacy,  that  shall 
be  taken  as  evidence  of  his  assent ;  but  if  his  acts  are  refer- 
able to  his  character  of  executor,  they  are  not  evidence  of 
assent  to  the  legacy." 

Therefore  if  the  executor  say  that  he  will  have  the  legacy 
according  to  the  will ;  (z)  or  if  by  deed  reciting  that  he  has 


(0  Wentw.  Off.  Ex.  445,  446. 
14th  edit.  Saunders's ca:je,  5  Co.  12.b. 
Infrn,  p.  877. 

(m)  Toller.  311.  This  is  put  doubt- 
ingly  in  Wentw.  Off.  Ex.  69.  445. 
14th  edit.;  and  see  the  remark  of 
Gibbs,  C.  J.  at  the  conclusion  of  his 
judgment  in  Doe  v.  Sturges,  7  Taunt. 


223.     2  Marsh.  516. 

(y)  Toller.  345. 

{w)  Wentw.  Off.  Ex.  67,  68.  14th 
edit.    Toller.  345. 

(j)  Toller.  345. 

{y)  7  Taunt.  223. 

{z)  Com.  Dig.  Admon.  (C.  ^.) 
Garrett  v.  Lister,  1  Lev.  25, 
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a  term  for  years  by  devise,  he  grant  it  over ;  (a)  this  will 
amoaot  to  an  assent  to  take  it  as  legatee  :  So  if  he  take  the 
profits  of  a  term  to  his  own  use,  (J)  or  repair  the  tenements 
bequeathed,  at  his  own  expense  (c)  or  if  he  exclude  a  co- 
executor  from  a  joint-occupancy  of  a  term  with  him,  (rf)  all 
these  acts  indicate  an  assent  to  the  bequest.  So  if  a  term  of 
years  be  devised  to  the  executor  for  life,  and  afterwards  to 
A.  B.,  if  the  executor  say  that  A.  B.  will  have  it  after  him, 
that  implies  an  election  to  take  it  as  legatee,  {e)  In  like 
manner,  if  he  perform  a  condition  or  trust  annexed  to  the 
devise ;  as  if  a  lessee  for  years  devise  his  term  to  his  exe- 
cutor^ on  condition  of  his  paying  10/.  a  year  to  J.  S.,  which 
he  pays  accordingly ;  this  payment  amounts  to  an  election  on 
his  part  to  take  the  lease  as  a  legacy,  and  it  is  in  law  an  exe- 
cution of  the  legacy  for  ever ;  for  he  who  performs  the 
charge  of  a  thing  claims  the  benefit  which  is  annexed  to  it.  (/) 
Again,  an  assent  to  take  part  as  a  residuary  legatee,  is 
an  assent  also  to  take  the  whole  residue  in  the  same  cha- 
racter, (^r)  On  the  other  hand,  if  the  executor  merely  say, 
that  the  testator  **  left  all  to  him,"  (A)  this  will  not  amount 
to  an  election  to  take  as  legatee.  Further,  if  the  executor 
demise  a  term  bequeathed  to  him  by  the  description  of 
executor,  this  cannot  be  construed  into  an  assent,  because 
the  act  is  consistent  with  his  power  and  character  as  exe- 
cutor :  (i)  And  even  a  lease  by  him  in  his  own  name,  if  the 
lease  be  in  its  terms  inconsistent  with  his  title  as  legatee, 
will  not  amount  to  an  assent  to  take  as  legatee  :(j)  It  is  a 
rule,  that  it  is  not  sufficient,  to  constitute  an  implied  assent, 
to  show  that  the  act  is  equally  applicable  to  the  title  of  le- 
gatee, as  to  the  character  of  executor.  (Jc) 

(a)  Com.  Dig.  Admon.  (C.  6).  {g)    Hinson   v    Button,  2  Roll. 

{b)  Com.  Dig.  Admon.  (C.  6).  Rep.  158. 

(c)  Com.  Dig.  Admon.  (C.  6.)  (A)  1  Roll.  Abr.  620.  Devise  P. 
Cheyney  v.  Smith,  1  Leon.  216.  pi.  6.    Com.  Dig.  Admon.  (C.  7.) 

(d)  Anon.  Dyer,  277.  b.    Com.  (»)  Chejrney  v.  Smith,   1  Leon. 
Dig.  Admon.  (C.  6).  216.    Com.  Dig.  Admon.  (C.  7.) 

(e)  Garrett  v  Lister,  1  Lev.  25.  (J)  Doe  r.  Sturges,  7  Taunt.  222. 
Com.  Dig.  (C.  6).                                       (Jc)  7  Taunt  217.    S.  C.  2  Marsh. 

(/)  Paramour  v.  Yardley,  Plowd.      505. 
544 .    Com.  Dig.  Admon.  (C.  6). 
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Until  the,  executor  has  made  his  election,  either  ex- 
press or  implied,  he  shall  take  the  legacy  as  executor, 
though  all  the  debts  have  been  paid  independently  of  such 
bequest.  (/) 

With  regard  to  the  effect  of  entry  by  the  executor  into 
possession  of  a  term  of  years  bequeathed  to  him,  the  following 
distinction  exists  :  Where  the  entire  term  is  given  to  the  exe- 
cutor, an  entry  will  amount  to  an  election  to  take  as  legatee : 
But  where  a  sole  executor,  or  one  of  several  executors, 
takes  an  interest  in  a  leasehold  estate  for  life,  or  any  partial 
interest,  he  must  do  something  more  than  enter,  in  order  to 
give  assent  to  his  legacy.  (»»)  There  is  a  substantial  reason 
for  this  distinction ;  for  if  his  general  entry  on  his  life  estate 
were  an  election  to  enter  as  legatee,  it  would  necessarily 
confirm  the  remainder  devised  over  ;(n)  and  that  might  hap- 
pen in  cases  wherein  he  might  want  the  estate  in  remainder 
for  sale,  in  order  to  pay  the  testator's  debts :  Such  an  assent 
would  be  a  devastavit  in  the  executor,  which  might  be  a 
grievous  hardship  to  him :  But  if  the  devise  to  him  be  absolute, 
the  same  reason  does  not  exist ;  for  he  has  the  value  of  the 
whole  term,  as  an  equivalent,  to  indemnify  himself  against 
the  consequences  of  the  devastavit,  (o) 

In  Doe  V.  Sturges,{p)  the  law  on  this  subject  was  fully  consi- 
dered by  the  Court  of  Common  Pleas :  In  that  case  the  testator 
bequeathed  a  term  of  years,  to  his  nephew  Samuel  Hayes  for 
life,  with  remainder  over^  appointing  Samuel  and  two  other 
persons  trustees  and  executors,  with  power  for  Samuel  during 
life,  and  afterwards  for  the  surviving  executors  and  trustees,  to 
demise  the  lands  for  twenty-one  years :  Samuel  alone  entered 
upon  the  property  at  the  testator's  death,  and  demised  it  for 
fourteen  and  forty- two  years,  reserving  the  rent  to  himself, 
his  executors,  &c. :  He  also  made  the  contract  in  his  own 
name,  and  disposed  of  the  estate  by  his  will,  one  of  his  co- 
executors  being  alive :  The  estate  was  claimed  by  the  plain- 

(0  Com.  Dig.  Admon.  (C.  5).  514.     See  Touchs.  457.  contra. 

(m)  Pannel  v.Fenn,  Cro.  Eliz.  348.  (n)  See  ante,  p.  847. 

Lampet's  case,  10  Co.  47.  b.  Cray  v.  (o)  Doe  v.  Sturges,  7  Taunt.  2tl, 

Willis,  2  P.   Wms.   531.     Doe  v.  byGibbs,  CJ.   2  Marsh.  514. 
Sturges,  7  Taunt.  221.     2  Marsh.  (p)  7  Taunt.  217.    2  Marsh.  505. 
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tiff,  deriviDg  title  under  the  will  of  the  first  testator,  in  oppo- 
sition to  the  interest  of  the  defendant,  a  purchaser  from  the 
lessee :  The  lease  could  not  be  supported  under  the  power, 
and,  as  a  demise  by  a  mere  tenant  for  life,  it  determined  upon 
his  death ;  but  as  a  lease  by  one  of  several  executors,  it 
might  be  supported,  unless  the  executor  Samuel  had  pre- 
viously assented  to  the  devise  to  himself :  In  that  event,  the 
legal  interest  in  the  term  in  remainder  after  his  death  vested 
in  the  devisees  over,  which  entitled  them  to  recover ;  since 
the  demise  by  the  executor  in  the  character  of  legatee,  could 
only  continue  during  his  life  :  But  the  Court  decided,  that 
neither  his  entering  into  the  land,  nor  his  sole  lease  reserving 
rent  to  himself  and  his  executors,  (which  was  alike  inconsis- 
tent with  his  interest  as  tenant  for  life,  and  his  duty  as  ex- 
ecutor,) should  be  deemed  an  assent  to  the  legacy  ;  and  that 
the  lease  should  therefore  take  effect  for  the  whole  forty-two 
years,  out  of  the  lessor's  legal  interest  as  executor. 

However  an  entry  by  an  executor,  to  whom  a  partial  in- 
terest only  in  a  term  of  years  has  been  bequeathed,  may» 
accompanied  by  other  circumstances,  amount  to  an  election  to 
take  as  legatee  :  As,  where  an  executor,  devisee  for  life  of  a 
term  of  years,  enters  upon  the  lands,  explaining  the  act  by  a 
declaration  that  he  claims  the  estate  as  devisee  for  life,  {q) 
So  where  a  lease  is  devised  to  an  executor,  during  the  mi- 
nority of  the  testator's  eldest  son,  to  the  intent  that  with  the 
profits  he  should  educate  all  the  children,  and  the  residue  of 
the  term,  after  the  son  attains  twenty>one,  is  given  to  him ; 
the  entry  of  the  executor  generally,  coupled  with  an  applica- 
tion by  him  of  the  rent  in  educating  the  children,  will  amount 
to  an  assent,  not  only  to  the  devise  to  himself,  but  of  the  re- 
sidue of  the  term  to  the  eldest  son.  (r) 

If  an  executor  legatee  renounce  probate,  his  assent  to  his 
own  legacy  will  be  ineffectual ;  and  if  he  take  the  thing  be- 
queathed without  the  permission  of  the  administrator  cum 

{q)  Welcden  r.  Hkington,  Dyer,  539.  See  also  Young  v.  Holmes, 
358.  b.  359.  a.    S.  C.  Plowd.  520.  1  Slra.  70. 

(r)  Paramour  v.  Yardley,  Plowd. 
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testamenio  dnnexo,  he  will  incur  the  same  liabilities  as  any 
other  legatee  so  acting,  {s) 

If  one  of  several  executors  be  a  legatee,  his  single  assent 
to  bis  own  legacy  will  vest  the  complete  title  in  him :  (t) 
And  if  the  subject  be  entire  and  g^ven  to  all  the  executors, 
the  assent  of  any  one  of  them  to  bis  own  proportion  will  be 
sufficient,  (u) 


Section  IV. 


At  what  Time  Legacies  are  to  be  paid. 


Legacies  ge-  On  the  same  principle  that  the  assent  of  an  executor  to  a 
able  at  Si?*  legacy  is  necessary,  he  cannot,  before  a  competent  time  has 
eodofayear  elapsed,  be  compelled  to  pay  it:  The  period  fixed  by  the 
death.  ^^^^'  '^^  ^^^  ^^^^  purpose,  which  our  courts  have  also  pre- 

scribed, and  which  is  analogous  to  the  Statute  of  Distribu- 
^ons,  (as  will  hereafter  be  seen,)  is  a  year  from  the  testator's 
death,  during  which  it  is  presumed  that  the  executor  may  fully 
inform  himself  of  the  state  of  the  property,  (t;)  But  within  that 
period  he  cannot  be  compelled  to  pay  a  legacy,  even  in  a  case 
where  the  testator  directs  it  to  be  discharged  within  six 
months  after  his  death,  (w) 

This  allowance,  however,  to  executors  is  merely  for  con. 


(«)  Broker  v.  Charter,  Cro.  Eliz.  92. 
But  quaere,  where  the  legatee,  being 
one  of  several  executors,  renounces, 
and  the  others  prove  the  will :  See 
ante,  p.  183.  note  (A). 

(0  1  Roll.  Abr.  618.  Devise,  (B) 
pi.  2,  3.     Ante,  p.  622.  849. 

(a)  Ibid. 

(y)  Woodv.Penoyre,13  Ves.333. 
334.  Pearson  v.  Pearson,  1  Scho.  & 
Lefr.  11.    Toller.  312. 

(w)  See  Benson  v.  Maude,  6  Madd. 
15.    In  Brooke  V.  Lewis,  6  Madd. 


358,  the  testator  gave  certain  lega- 
cies, which  he  directed  to  be  paid 
within  six  months  after  his  decease ; 
and  he  directed  the  residue  to  be  di- 
vided among  certain  persons  named, 
or  such  of  them  as  should  be  living 
at  the  time  the  same  should  be  dis- 
tributed:  And  it  was  holden,  tliat 
the  residue  was  to  be  divided  among 
the  legatees  named,  who  were  living 
at  the  end  of  one  year  after  the 
death  of  the  testator. 
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venience,  in  order  that  the  debts  of  the^testator  may  be  as- 
certaiDed,  and  the  executors  made  acquainted  with  the 
amount  of  assets,  so  as  to  be  able  to  make  a  proper  distribu- 
tion of  them :  (x)  Therefore  if  the  state  of  the  testator's  cir- 
cumstances be  such  as  to  enable  the  executors  to  discharge 
l^^cies  at  an  earlier  period,  they  have  authority  to 
do  so.  (y) 

But  where  a  legacy  was  given  to  A.  to  be  paid  at  twenty- 
one,  and  if  he  should  die  before  attaining  that  age,  then  to 
B.,  and  A.  died  before  twenty-one,  several  years  after  the 
testator;  it  was  holden  that  B.  was  entitled  to  receive  the 
legacy  immediately  upon  the  death  of  A. :  for  although  it  was 
objected,  that  this  being  a  new  substantive  legacy  to  B.,  the 
executor  ought  to  have  a  year's  time  for  the  payment  of  it, 
yet  the  Court  held,  that  the  year's  time  must  be  intended  to 
be  from  the  death  of  the  testator,  whereas  in  this  case  the 
testator  had  been  dead  much  longer,  (z) 

Where  a  legacy  is  given  generally,  subject  to  a  limitation  Legacy  sub- 

,  II**  j^t  to  a  de- 

over  upon  a  subsequent  event,  the  devestmg  contingency  Vesting  con- 
will  not  prevent  the  legatee  from  receiving  his  legacy,  at  the  tingency. 
end  of  the  year  from  the  testator's  death  ;  and  he  is  not 
bound  to  give  security  for  re-payment  of  the  money,  in  case 
the  event  should  happen  :  Thus  where  a  legacy  was  g^ven  on 
condition  to  be  void  in  case  the  legatee  should  succeed  to  an 
estate  in  the  event  of  the  death  of  A.  without  issue  of  her 
body,  payment  was  decreed  in  the  lifetime  of  A.,  and  without 
security  for  refunding,  (a)  But  in  a  late  case^(&)  a  legacy  was 
given  to  a  father,  on  condition  that  he  did  not  interfere  with 

(x)  Garthshore  v.  Cbalie,  10  Ves.  Lord  Eldon,  in  Garthshore  v.  Chalie, 

13.  10  Ves.  13. 

(^)  Pearson  v.  Pearson,  1  Scho.  &  (z)   Laundy  v.  Williams,    2  P. 

Lefr.  12,  by  Lord  Redesdale.  If  a  case  Wms.  478. 

was  produced  in  which  it  was  quite         (a)  Fawkes  v.  Gray,  18  Ves.  131. 

clear  that  there  were  no  debts,  the  See  also  Griffiths  v.  Smith,  1  Ves. 

coart  would  give  the  fund  to  the  jun.  97.     1  Rop.  Leg.  752.  3d  edit 
party,  notwithstanding  there  had  not         (b)  Colston  v.  Morris,  6  Madd. 

been  a  lapse  of  twelre  months  :  By  89. 
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the  education  of  his  daughter:  And  on  a  bill  by  the  father 
for  his  legacy,  the  Court  required  from  him  security  to  that 
effect,  to  be  approved  by  the  Master,  and  directed  the  costs 
of  the  proceedings  to  be  paid  out  of  the  legacy. 


Annuity. 


If  an  annuity  be  given  by  will,  it  shall  commence  inmiedi- 
ately  from  the  testator's  death,  and  consequently  the  first 
payment  shall  be  made  at  the  expiration  of  a  year  next  after 
that  event,  (c)  Where  an  annuity  is  expressly  directed  to 
commence  within  the  year,  as  at  the  first  quarter-day  after 
the  testator's  death,  (d)  or  where  an  annuity  is  given  with  a 
direction  that  it  shall  be  paid  monthly,  (e)  the  money  will 
be  due  at  the  first  quarter-day  in  the  former  case,  and  tit  the 
end  of  the  first  month  after  the  testator's  death,  in  the  latter, 
although  not  payable  by  the  executor  till  the  end  of  the 
year. 


Legacy  for 
life,  remain- 
der over : 


But  a  distinction  was  taken  by  Lord  Eldon,  in  Gibson  v. 
Bott,(f)  between  an  annuity  and  a  legacy  for  life:  "  If  an 
annuity,"  said  his  Lordship,  *'  is  given,  the  first  payment  is 
paid  at  the  end  of  the  year  from  the  death ;  bat  if  a  legacy  is 
given  for  life,  with  remainder  over,  no  interest  is  due  till  the 
end  of  two  years;  It  is  only  interest  of  the  legacy;  and  till  the 
legacy  is  payable,  there  is  no  fund  to  produce  interest."  (g) 


(c)  By  Lord  Eldon,  in  Gibson  r. 
Bott,  7  Ves.  96, 97 .  and  in  Fearns  v. 
Young,  9  Ves.  553.  But  in  Storer 
V,  Prestage,  3  Madd.  168,  Sir  J. 
Leach,  V.  C.  said,  that  when  annui- 
ties are  given  out  of  a  residue,  and 
there  is  no  time  of  payment  men- 
tioned in  the  will,  it  may  be  ques- 
tioned whether  it  must  not  be  the 
same  as  if  there  were  one  tenant  for 
life  of  the  residue,  and  the  annuities 
be  not  payable  only  from  the  end  of 
one  year  after  the  testator's  death  : 
But  see  post.  p.  857,  and  see  also 
Houghton  V.  Franklin,  1  Sim.  &  3tu. 


392,  where  the  same  learned  judge 
said  that  as  a  will  speaks  at  the  death 
of  a  testator,  it  must  be  intended 
that  the  payment  of  an  annual  sum 
given  by  it,  is  to  commence  from 
that  period,  unless  there  be  some 
circumstances  or  expression  in  the 
will  to  control  that  intention. 

(d)  Storer  v.  Prestage,  3  Madd. 
167. 

(e)  Houghton  v,  Franklin,  1  Sim. 
&  Stu.  390. 

(/)  7  Ves.  96. 

{g)  It  is  a  doubtful  point  whether 
a  sum  of  money,    directed  to  be 
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Honreyer,  a  differeDt  doctrine  prevails  with  respect  to  a 
beqaest  of  the  residue  of  personal  estate  for  life,  with  re- 
mainder over:  For  the  later  decisions  seem  to  have  esta- 
blished that  the  person  taking  the  residue  for  life  is  entitled 
to  the  proceeds  from  the  death  of  the  testator.  (A) 

in  a  late  case,  (t)  a  testatrix  gave  her  real  and  personal 
estate  to  trustees  to  sell,  and  directed  that  the  proceeds  of 
her  real  estate  should  be  taken  as  part  of  her  personal  estate, 
and  that  out  of  the  monies  to  arise  by  such  sale,  and  out  of 
ail  other  her  personal  estate,  her  legacies  should  be  paid ;  and 
aha  gave  the  residue  to  A.  for  life,  with  remainder  over :  The 
legacies  were  not  paid  until  the  end  of  a  year  after  the  tes- 
^trix^s  death :  And  it  was  holden  by  Sir  John  Leach,  V.  C. 
that  A.  was  not  entitled  to  the  year's  interest  or  dividend,  but 
that  it  formed  part  of  the  capital  of  the  residue,  of  which  A. 
should  take  the  income  only.  In  another  recent  case,  (J)  Sir 
L.  Shad  well,  V.  G.  held  that  the  tenant  for  life  of  a  residue, 
which  was  directed  to  be  laid  out  in  certain  securities,  vms 
eotitled  to  the  income  accrued  in  the  first  year  after  the  tes- 
tator's decease,  on  such  parts  of  the  testator's  estate  as  were 
ifirested  at  his  death  in  the  proper  securities,  and  on  such 
parts  as  were  afterwards  so  invested  within  the  same  year ; 
but  that  the  income  before  such  investment  formed  part  of 
the  capital  of  the  residue,  {k) 

placed  out  to  produce  an  annuity,  is  and  the  interest  to  accumulate  until 

to  be  considered  as  a  legacy  payable  the  money  is  so  laid  out,  the  accu- 

at  the  end  of  a  year,  or  as  an  an-  mulation  shall  cease  at  the  end  of 

noity,  payable  from  the  death:  7  the  year  from  the  testator's  death, 

Ves.  97.  and  from  that  period  the  legatee  for 

(h)  Angerstein  v.  Martin,  1  Turn,  life  will  be  entitled  to  the  interest: 

233.  Hewitt  v.  Morris,  1  Turn.  241.  Sitwell  v.  Bernard,  6  Ves.  520.    See 

La  Terriere  v,  Bulmer,  2  Sim.  18  :  also  Parry  v,  Warrington,  6  Madd. 

overruling,  it   should    appear,  the  155. 

cases  of  Taylor  v.  Hibbert,  1  Jac.  &  (i)  Amphlett  «.  Parke,    1   Sim. 

Walk.  308.     Stott  v.  HoUingworth,  275. 

3  Bftadd.  161,  and  Griffitli  v.  Mor-  {j)  La  Terriere  v.  Bulmer,  2  Sim. 

riiOD,  1  Jac.  &  Walk.  311.  note.  18. 

Where  a  residue  in  directed  to  be  (k)  With  reference  to  the  latter 

laid  out  in  land,  to  be  settled  on  a  part  of  tliis  decision,  it  must  be  ob- 

peiflon  for  life,  with  remainder  over,  served,  that  in  Gibson  v,  Bott,  7  Ves« 

3  K 
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At  common  law,  if  a  man  had  granted  by  deed  a  term  of 
years  to  A.  for  life,  remainder  over  to  B.,  A.  had  the  whole 
term  in  him;  and  therefore  no  remainder  could  be  limited 
after  it :  But  when  long  and  beneficial  terms  came  in  nse,  the 
convenience  of  families  required  that  they  might  be  settled 
upon  a  child  after  the  death  of  the  parent :  Such  limitations 
were  soon  allowed  to  be  created  hy  will:  and  the  old  objec- 
tions were  removed,  by  changing  the  name  from  rewuxinders 
to  executory  bequests :  And  it  makes  no  difference  whether 
the  term,  or  the  kase,  or  the  yarm,  or  the  use  and  occupation, 
or  the  profits  of  the  lands,  or  the  lands  themselves  are  be- 
queathed :  (/)  The  same  reason  required  that  such  limita- 
tions might  be  created  by  deed;  as  for  instance,  marriage 
settlements,  to  answer  the  agreement  of  the  parties,  and  the 
exigencies  of  families,  (m)  So  a  bequest  of  household  goods, 
after  a  prior  gift  for  life,  and  without  limiting  the  use  merely 
to  the  first  legatee,  is  valid,  (n) 

But  it  should  seem,  that  a  gift  for  life  of  things,  qu4B  ipso 
usu  consumuntur,  as  corn  or  wine,  if  specific,  is  a  gift  of  the 
property,  and  the  old  rule  will  prevail :  but,  t/*  residuary,  the 
things  must  be  sold,  and  the  interest  of  the  produce  paid  to 
the  legatee  for  life,  (o) 

Again,  it  must  be  observed,  that,  as  between  the  tenant  for  life 
and  the  remainder-man,  where  the  residue  consists  in  part,  or 

89,  Lord  Eldon  determined,  that  Co.  94.  b»  95.  a.  Mallett  v.  Sack- 
where  residuary  personal  property  ford,  Cro.  Jac.  198.  1  Roll.  Abr. 
is  directed  to  be  converted  into  ready  610.  (K)  pi.  5.  Lampet's  case,  10 
money,  and  placed  out  in  the  funds,  Co.  46.  b.  Wright  t;.  Cartwright, 
or  upon  real  or  government  secu-  1  Burr.  284.  2  Saund.  388.  i.  note 
rities,  at  interest,  and  the  property  to  Purefoy  v.  Rogers, 
has  been  so  converted  witliin  the  (m)  1  Burr.  284.  2  Saund.  388.  i. 
first  year  after  the  death,  the  tenant  (n)  Hyde  v.  Parrat,  1  P.  Wms.  1. 
for  life  vfiW  be  entitled  only  from  (o)  Randall  v.  Russell,  3  Meriv. 
the  time  of  the  conversion:  And  194.  See  also  Porter  v.  Toumay,  3 
his  Lordship  observed,  that  "  when  Ves.  313,  where  Lord  Alvanley 
a  testator  gives  interest  of  a  fund,  to  mentions  that  some  learned  judges 
be  created  by  a  sale  as  soon  as  con>  have  thought,  even,  as  it  should  seem, 
veniently  can  be,  he  means  only  the  in  the  case  of  specific  legacies,  that 
interest  from  the  time  the  property  the  latter  course  ought  to  be  pur- 
can  conveniently  be  sold."  7  Ves.  97.  sued  :  But  his  Lordship  said  that  it 
(/)  Matthew  Manning's   case,    8  was  a  very  rigid  construction. 
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wholly,  of  property  in  its  nature  perishable,  and  daily  wearing 
out,  such  as  leaseholds,  (not  specifically  given)  the  tenant  for 
life  will  not  be  entitled  to  the  annual  produce,  which  the  pro- 
perty so  wearing  out  is  actually  making,  but  to  interest  on  the 
estimated  value  from  the  death,  (p)  And  it  is  a  general  rule, 
that  where  personal  property  is  bequeathed  for  life,  with  re- 
mainder over,  and  not  specifically,  it  is  to  be  converted  into' 
die  three  per  cents.,  subject,  in  the  case  of  a  real  security,  to 
an  inquiry,  whether  it  will  be  for  the  benefit  of  all  parties ; 
and  the  tenant  for  life  is  entitled  only  upon  that  principle,  (q) 
But  this  general  rule  does  not  attach  upon  property  of  a  tes- 
tator, who  makes  his  will  and  dies  in  India,  leaving  property 
and  a  family  there,  unless  the  parties  come  to  this  country, 
and  then  the  person  in  remainder  is  entitled  to  have  the  fund 
brought  here  and  invested,  (r) 

If  personal  chattels  are  bequeathed  to  A.  for  life,  remainder  Inventory  by 
to  B.,  A.  yill  be  entitled  to  the  possession  of  the  goods,  upon  i^ 
agning  and  delivering  to  the  executor  an  inventory  of  them 
admitting  their  receipt,  expressing  that  he  is  entitled  to  them 
lor  life,  and  that  afterwards  they  belong  to  the  person  in  re- 
mainder, (s)  The  old  practice  of  the  Court  of  Chancery  was 
to  require  the  tenant  for  life  to  give  security  for  the  protec- 
tion of  the  remainder-man :  But  such  security  is  not  now  re- 
quired, except  a  case  of  danger  is  shewn.  (/) 

Where  the  legatee  is  an  infant,  the  executor  cannot  safely  Legacy  to  an 
pay  him,  or  any  other  person  on  his  account,  until  he  attains  ^^  ^"  ' 
twenty-one,  unless  under  the  provisions  of  the  statute  36 
Geo.  3.  c.  52.  s.  31. :  In  certain  cases,  indeed,  he  may  apply 
the  interest  of  the  legacy  to  the  maintenance  of  the  infant : 
This  subject  will  be  pursued  hereafter,  together  with  the  enquiry 
as  to  the  proper  person  to  whom  legacies  are  to  be  paid,  (ti) 

{p)  Feams  v.  Young,  9  Ves. 552.  111.     S.  C.  3  Meriv. 685. 

See  also  Gibson  v.  Bott,  7  Ves.  89.  (i)  Slanning  v.  Style,  3  P.  Wms. 

2  Rop.  Leg.  298.  3d  edit.  336.     Leeke  v.  Bennett,  1  Atk.  471. 

(q)  Howe  v.  Xx>rd  Dartmouth,  7  Bill  v.  Kinaston,  2  Atk.  82. 

Ves.  1 37.  a.  (0  Foley  v.  Buraell,  1  Bro.  C.C.  279. 

(r)   HoUaod  v.  Hughes,   16  Ves.  (w)  Jn/rfl,p.  865. 
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payment 
when  legatee 
dies  under 
age. 


If  a  legacy  be  givea  to  A.  to  be  paid  at  twenty-oae,  and 
the  intermediate  interest  is  not  given,  and  A.  diea  before  tbat 
period,  bis  representative  must  wait  for  the  money  until  A.,  if 
living,  would  have  attained  twenty-one :  (i?)  But  where  interest 
is  given  during  the  minority,  and  the  legatee  dies  under  age, 
kis  executors  or  administrators  will  be  entitled  immediately  on 
bis  death,  (or) 

Again,  in  case  a  legacy  be  left  to  A.  at  twenty-one,  and  if 
he  die  before  that  period,  then  to  B.,  and  A.  dies  before  he 
attains  his  age,  B.  shall  be  entitled  immediately  ;  for  he  does 
not  claim  under  A.,  but  the  devise  is  a  distinct  substantive 
bequest,  to  take  effect  on  the  contingency  of  A/s  dying  daring 
his  minority,  (y) 


At  what  time  Where,  in  the  administration  of  an  estate,  a  court  c£  equity 
ai«to  bl^n^  4ecrees  the  payment  of  legacies  which  by  the  will  are  directed 
vested.  to  be  invested  in  stock,  it  never  enters  into  consideration 

whether  the  executor  might  or  mi^t  not  have  been  able,  with 
reasonable  diligence,  to  have  provided  for  the  l^^cies  at  an 
earUer  period,  in  order  to  fix  him  with  such  amount  of  stock 
as  at  the  earlier  period  might  have  been  purchased  with  the 
legacy :  And  the  reason,  probably,  is,  because  the  difficulty  and 


(v)  Anon.  2  Vera.  199.  Chester 
v.  Painter,  2  P.  Wms.  336.  Roden 
V,  Smith,  Amhl.  588.  Crickett  v. 
Dolby,  3Ves.  13. 

(j)  Cloberry  v.  Lampen,  Freem. 
Chanc.  Cas.  25,  Crickett  v.  Dolby, 
3  Ves.  13.  But  if  a  legacy  be  pay- 
able out  of  land  at  a  future  day,  al- 
though given  with  fnterest  in  the 
meantime,  if  the  legatee  die  before 
the  day  of  payment,  tlie  court  will 
not  direct  the  legacy  to  be  raised 
until  the  time  for  payment  arrives : 
Gawler  v,  Standerwick,  2  Cox.  15. 

{y)  Papworth  u.  Moore,  2  Vern. 
283.  Laundy  v.  Williams,  2  P.  Wms. 
478.  But  where  legacies  were  given 


to  A.  B.  and  C,  the  three  co-heiresses 
of  the  testator,  to  be  paid  at  their 
respective  marriages,  and  if  either  of 
them  should  die,  her  legacy  to  go  to 
the  survivors,  and  one  of  them  died 
unmarried ;  it  was  held,  that  the  sur- 
vivors should  not  receive  the  legacy 
of  the  deceased  before  their  respec- 
tive marriages  :  for  the  condition, 
though  not  repeated,  was  annexed  to 
the  whole,  whether  it  accrued  by 
survivorship,  or  by  the  original  de- 
vise :  Moore  v.  Godfrey,  2  Vern.  620. 
See  also,  as  to  a  legacy  charged  on 
land,  Feltham  v.  Feltliam,  2  P.Wms. 
271. 
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expenoe  i^hich  would  attend  sach  an  inquiry  in  the  case  of  an 
ezeontor,  makes  it  more  convenient  in  practice  that  the  legacy 
should  be  provided  for  in  money  at  the  time  of  the  adminis- 
tration by  the  Court,  without  reference  to  the  price  of  stocks : 
But  where  a  legacy  is  given  by  a  will  to  a  trustee,  who  is  not 
an  executor,  and  he  is  directed  to  invest  it  immediately  upon 
receiving  it  in  the  purchase  of  stock,  and  he  receives  it  from 
the  executor,  and  in  the  place  of  such  investment  he  keeps  it 
in  his  own  hands,  his  conduct  is  a  plain  breach  of  trust,  and 
he  is  clearly  answerable  to  his  cestui  que  trust  for  any  loss  by 
a  subsequent  rise  in  the  price  of  stock  :  There  is  in  such  a 
ease  no  difficulty  or  inconvenience  in  ascertaining  the  extent 
of  the  loss  :  And,  accordingly,  when  an  executor,  who  hap- 
pens also  to  be  named  a  trustee  of  a  legacy  to  be  laid  out  in 
stock,  has  fully  administered  the  estate,  and  assented  to  'the 
legacy,  and  retains  the  legacy  in  his  hands,  not  as  assets  of 
the  testator,  but  as  trustee  of  the  legacy,  then  the  principles 
which  would  apply  to  another  trustee  must  apply  to  him :  He 
is  no  longer  clothed  with  the  character  of  executor,  but  is,  as 
to  the  legacy,  a  mere  trustee,  (z) 

It  is  necessary,  in  conclusion,  to  advert  to  the  subject  of  Appropria- 
the  payment  of  legacies  which,  by  the  will,  are  given  payable  H^^  pav^e 
in  futuro.     Although  legatees  are  not  entitled  in  any  case  in  futuro. 
to  receive  their  legacies  before  the  day  of  payment  arrives, 
yet  they  are  entitled  to  go  into  the  Court  of  Chancery,  and 
pray  that  a  sufficient  sum  be  set  apart  to  answer  the  legacy 
when  it  shall  become  due.  (a) 

Thus,  in  Ferrand  v.  Prentice^  (6)  a  bill  was  filed  by  a  le- 
gatee for  the  security  of  a  legacy  of  200/.,  which  the  executor, 
the  defendant,  was  directed  by  the  will  to  pay  at  the  end  of 
ten  years  after  the  death  of  the  testator :  The  bill  prayed  that 
the  defendant  might  admit  assets  and  give  security,  or  pay  the 

{£)  Byrchall  v.  Bradford,  6  Madd.  raised  out  of  real  estate :  Gawler  v. 

13.     S.  C.  Ibid.  235.  240.  Standerwick,  9  Cox.  15. 

(a)    By    Lord     Hardwicke,     in  (6)  Ambl.  273.  S.  C.  2  Dick.  568. 

Phipps  V,  Annesley,  2  Atk.  58.    It  S.  C.  cited  by  Lord  Thurlow,  1  Bro. 

is  otherwise  where  the  legacy  is  to  be  C.  C.  105. 


862  Of  the  Payment  of  Legacies.     [Pt.  iii.  Bk.  iii. 

money  into  the  bank :  And,  although  no  particular  reasons 
were  assigped,  as  wasting  assets,  or  insolvency,  in  the  defend- 
ant, yet  Sir  Thomas  Clarke,  M.R.  decreed  that  the  defendant 
should  pay  the  money  into  the  bank,  and  that  he  should  haye 
the  interest  in  the  mean  time :  and  that,  at  the  end  of  the 
ten  years,  the  principal  should  be  paid  to  the  plaintiff.  So  in 
Walker  v.  Cooke,  (c)  a  legacy  was  left  to  one  to  be  paid  at  the 
age  of  twenty-four :  The  legatee  being  only  twelve  years  old, 
his  father  filed  a  bill  that  the  legacy  might  be  invested  in  the 
funds :  And  it  was  so  decreed,  though  it  was  declared  that 
the  legatee  was  not  entitled  to  the  money  before  attaining  the 
age  of  twenty-four :  So  in  Johnson  y.  Mills,  (d)  the  sum  of 
8000/.  was  left  to  the  testator's  daughter  at  twenty-one;  and 
in  default,  to  her  child ;  and  if  no  child,  to  one  Mills :  A  bill 
was  filed  to  secure  the  fund ;  which  was  opposed  by  the  exe- 
cutrix, on  the  ground  there  was  no  danger  or  insolvency  m 
the  case :  But  Lord  Hardwicke  said,  "  I  thought  nothing 
was  better  settled  than  what  is  now  endeavoured  to  be  made 
a  question ;  that  wherever  a  demand  was  made  out  of  assets 
certainly  due,  but  payable  at  a  future  time,  the  person  entitled 
thereto  might  come  against  the  executor,  to  have  it  secured 
for  his  benefit,  and  set  apart  in  the  mean  time,  that  he  might 
not  be  obliged  to  pursue  these  assets  through  several  hands  : 
Nor  is  there  any  more  useful  part  of  the  jurisdiction  of  this 
Court  in  the  administration  of  assets  :  therefore  it  is  admitted 
to  be  done  in  the  case  of  a  legacy  always,  although  contingent 
and  payable  at  a  future  day,  so  that  it  might  fall  into  the  bulk 
of  the  estate :  and  this  is  done  to  secure  the  interest  of  every 
party,  of  course,  as  a  common  equity,  without  expecting  any 
suggestion  of  insolvency  of  the  executor,  or  of  wasting  the 
assets." 

Again,  in  Green  v.  Pigot,  {e)  a  legacy  of  6000/.  was  g^ven 
to  a  female  infant,  to  be  paid  at  twenty-one  or  marriage,  with 
interest  at  four  per  cent. ;  but  if  she  died  before,  it  was  di- 


(c)  Cited   by  Lord  Thurlow  in      byLordThurlow,  nomine  Johnson  v. 
Green  v.  Pigot,  1  Bro.  C.  C.  105.  De  la  Creuze,  1  Bro.  C.  C.  105. 

(</)  1  Ves,  sen.  282,    S.  C.  cited  (c)  1  Bro.  C.  C.  103. 
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rected  by  the  will  that  the  legacy  should  sink  into  the  residue : 
And  Lord  Thurlow  ordered  the  sum  of  5000/.  (with  interest 
at  four  per  cent,  from  the  end  of  a  year  after  the  testator's 
death)  forthwith  to  be  laid  out  in  the  three  per  cents,  in  the 
in  the  name  of  the  Accountant-General,  upon  the  trusts  and 
subject  to  the  contingencies  in  the  testator's  will :  And  his 
Iiordship  said  that  he  did  not  see  any  distinction  as  to  the 
legacy  being  contingent  or  merely  future.  (/)  So  in  Carey 
▼•  Askew,  (g)  the  testator  gave  15,000/.  to  his  daughter,  to 
be  paid  to  her  at  twenty-one  or  marriage,  with  interest  in  the 
mean  time ;  but  if  she  died  before,  to  sink  :  And  Lord 
Kenyon,  M.  R.  held,  that  the  money  must  be  immediately 
raised  and  appropriated,  although  the  child  might  not  live  to 
attain  her  age,  or  day  of  marriage. 

However,  it  should  appear  from  the  late  case  of  Webber  v. 
Webber,  (h)  that  where  a  legacy  of  a  certain  sum  of  money  is 
given,  on  a  contingency,  the  Court  will  not  direct  a  sum  of 
stock  belonging  to  the  estate  to  be  appropriated  to  pay  the 
legacy  when  the  contingency  happens ;  but  will  direct  the 
whole  residue  to  be  paid  over  to  the  residuary  legatee,  on  his 
giving  real  security :  The  principle  is,  that  the  legatee  being 
entitled  to  receive  a  certain  sum  in  money  when  the  contingent 
event  happens,  the  legacy  is  not  capable  of  being  secured  by 
the  present  appropriation  of  any  sum  of  stock,  (t ) 

When  the  appropriation  is  made  under  the  direction  of  the 
Court,  it  should  seem,  according  to  the  opinion  of  Lord  Thur- 
low, in  Chreen  v.  Pigot,  (j)  that  the  legatee  must  bear  any 
losses  (it)  and  enjoy  any  additions  which  the  fluctuation  of  the 


(/)  See  Pullen  v.  Smith,  5  Vcs. 
21,  for  an  instance  of  an  appropria- 
tion on  the  application  of  a  contin- 
gent legatee.  See  also  the  observa- 
tion of  BuUer,  J.  in  Hutcheson  v. 
Hammond,  3  Bro.  C.  C.  144,  145. 

(g)  2  Bro.  C.  C.  58. 

(A)  1  Sim.&Stu.  311. 

(i)  By  Sir  John  Leach,  V.  C.  1 
Sim.&Stu.  312,  313. 

0)  1  Bro.  C.  C.  105, 106. 


{k)  However  in  the  late  case  of 
Davies  v.  Waltier,  1  Sim.  &  Stu. 
463,  a  testator  having  directed  an 
annuity  to  be  paid  out  of  his  per- 
sonal estate,  a  sum  of  five  per  cent, 
stock  was,  in  the  course  of  the  cause, 
ordered  to  be  set  apart  to  answer  the 
annuity :  This  fund  having  become 
insufficient  for  the  purpose,  by  the 
conversion  of  the  five  per  cents,  into 
four  per  cents.,  the  deficiency  was 
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(NTJboe  of  stock  may  cause:  Bat  in  Siiwell  v.  B^mard^il) 
Lord  Eldon  sa^d,  that  there  had  been  other  cases  since  Gresit 
T.  Pigot,  in  which  it  had  been  held  npt  to  be  tlie  legitimate 
effect  of  appropriation  to  giye  a  larger  interastp  than  if  there 
had  been  no  appropriation :  However,  in  the  subsequent  case 
of  Burgess  v.  RobinsoH,  (m)  where  there  had  been  an  investp- 
ment  of  500/.  in  stock,  in  pursuance  of  an  order  made  on  the 
application  of  a  trustee^  without  the  consent  of  the  plaintiff, 
who  was  entitled  thereto ;  Sir  William  Grant  held  that  the 
investment  of  the  money  was  an  appropriation  by  which  all 
parties  were  bound,  and  therefore  that  the  plaintiff  was  enti- 
tled to  the  stock,  and  all  the  benefit  accrued  from  the  rise 
thereof,  (it) 


Section  V. 

To  whom  Legacies  are  to  be  paid. 

This  enquiry  is  one  of  great  importance  to  an  executor,  who 
must  be  careful  to  pay  legacies  into  the  hands  of  those  who 
have  authority  to  receive  them. 

Legacpr  to  A.        If  a  legacy  be  given  to  A.,  to  be  divided  between  himself 

suid  uis  fsuni*  ii«i««i  11  11  a.       •     • 

]y,  and  his  family,  and  the  executor  pays  the  legacy  to  A.,  it  is 

well  paid  to  discharge  the  executor,  (o)   So  if  one  was  to  give 

a  legacy  to  the  Senior  SixGierk,  to  bedivided  among  himself  and 

the  other  Six  Clerks,  it  would  be  well  paid  to  the  senior,  (p) 

directed  by  Sir  John  Leach,  V.  C.  to  Madd.  254. 

be  supplied  out  of  another  fund,  to  (/)  6  Ves.  543. 

which  other  persons   interested    in  {m)  3  Meriv.  9,  10. 

the  residue  had  been  declared  to  be  (n)  See  also  Rock  v.  Hardman, 

entitled :  But  this  decision,  it  should  4  Madd.  254,  by  Sir  John  Leach, 

seem,  had  reference  to  the  intention  V.  C. 

of  the  testator,  as  apparent  on  the  (0)  Cooper  v.  Thornton,  3  Bro. 

construction  of  the  particular  will,  C.  C.  96.  186.  Robinson  v.  Tickell, 

and  does  not  contravene  the  general  8  Vcs.  142. 

principle:   See  the  observation  of  (/>)  3  Bro.    C.  C.    99,    by  Lord 

his  Honor  in  Rock  v,  Ilardman,  4  Alvanley. 
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It  k  a  general  rule,  that,  where  a  legatee  is  an  infant,  and  Infant  lega- 
womid  be  entitled  to  recciTe  the  legacy,  if  he  were  of  age,  the  ^^ ' 
execmtor  is  not  justified  in  paying  it  either  to  the  infant,  or  to 
tike  fiither,  or  any  other  relation  of  the  infant,  on  his  account, 
without  the  sanction  of  a  court  of  equity  ( p) :  And  even  in 
the  case  of  a  child,  who  has  attained  majority,  payment  to  the 
fiither  is  not  good,  unless  it  be  made  by  the  consent  of  the 
cUld,  or  confirmed  by  his  subsequent  ratification.  (9) 

It  may  happen  that  an  executor  has,  with  the  most  honest 
intentimis,  paid  the  legacy  to  the  father  of  the  infant ;  never- 
thdess  he  will  be  held  liable  to  pay  it  over  again  to  the  legatee 
OB  his  coming  of  age :  And  although  such  cases  have  been  at- 
tended with  many  circumstances  of  hardship  on  the  executor, 
yet  he  has  been  held  responsible,  on  the  policy  of  obviating  a 
ptaetice  so  dangerous  to  the  interests  of  infants,  and  so  natu- 
rally prodnctive  of  domestic  discord,  (r)  Thus  in  the  case  of 
Dagleyy.  Tolferry,  (s)  legacies  of  one  hundred  pounds  a-piece 
were  bequeathed  to  four  infants:  the  executor  paid  the  legacies 
to  the  father,  and  took  his  receipt  for  them :  when  one  of  the 
legatees  came  of  age,  who  was  about  ten  years  old  at  the 
time  of  payment,  the  father  told  him  that  he  had  such  a  legacy 
of  his  in  his  hands,  but  could  not  pay  it  immediately,  and 
requested  him  not  to  apply  to  the  executor,  at  the  same  time 
promising  that  he  would  himself  pay  it :  The  son  acqui- 
esced for  fourteen  or  fifteen  years,  during  which  period  his 
father  and  he  carried  on  a  joint  trade,  and  then  became  bank- 
rupt :  On  a  commission  taken  out  against  the  son,  this  legacy. 


(p)  Dagleyv.  Tolferry,  1  P.  Wms. 
285.  S.  C.  nomine  Doyley  v.  Toll- 
ferry,  1  Eq.  Cas.  Abr.  300.  pi.  2. 
S.  C.  nomine  Dawley  v.  Ballfrey, 
Gilb.  Eq.Rcp.  103.  A  contrary  doc- 
trine was  acted  upon  in  the  early 
case  of  Holloway  v.  Collins,  1  Chanc. 
Cas.  245.  S.  C.  1  Eq.  Cas.  Abr. 
SOO.  pl.l. 

(9)  Cooper  V.  Thornton,  3  Bro. 
C.  C.  97,  by  Lord  Alvanley.    If  a 


suit  be  instituted  in  the  spiritual 
court  for  an  infant*s  legacy  by  the 
father,  to  have  it  paid  into  his  hands, 
an  injunction  or  prohibition  will  be 
granted :  Rotheram  v,  Fanshaw,  3 
Atk.  629. 

(r)  Toller.  314. 

(s)  1  P.  Wms.  285.  S.  C.  nomine 
Doyley  v.  ToUferry,  1  Eq.  Cas.  Abr. 
300.  pi. 2.  S.  C.  nomine  Dawley  v. 
Ballfrey,  Gilb.  Eq.  Rep.  103. 


866  Of  the  Payment  of  Legacies.    [Pt.  iii.  Bk.  in. 

among  other  things,  was  assigned  for  the  benefit  of  his 
creditors ;  and  the  assignee  filed  a  bill  against  the  executor, 
for  an  account  and  payment  of  the  legacy,  which  was  de- 
creed accordingly  by  the  Master  of  the  Rolls,  but  without 
interest ;  and  the  decree  was  affirmed  by  the  Lord  Chancellor 
on  an  appeal .  His  Lordship,  however  on  the  hardship  of  the 
ease,  ordered  the  deposit  to  be  divided.  So  in  Philips  v. 
Paget,  {t)  the  testatrix  left  a  legacy  of  a  hundred  pounds 
each  to  the  three  children  of  B.  and  appointed  C.  her  ex- 
ecutor, leaving  him  the  bulk  of  her  estate,  provided  he  paid 
those  three  legacies  within  a  year  after  her  death :  The  de- 
fendant within  that  period  paid  into  the  children's  own  hands 
their  several  legacies,  the  eldest  of  whom  was  then  sixteen 
years,  the  second  fourteen,  and  the  youngest  only  nine :  on 
their  coming  of  age  they  filed  their  bill  against  the  executor  to 
be  paid  their  respective  legacies ;  suggesting  that  their  fiither 
had  embezzled  the  money,  and  was  insolvent,  and  that  the 
payment  was  a  fraud :  The  defendant  in  his  answer  denied  all 
knowledge  of  the  money's  ever  having  come  to  the  father's 
hands :  The  Lord  Chancellor  held,  at  first,  that  as  the  ex- 
ecutor paid  those  legacies  to  save  a  forfeiture  of  what  he 
himself  took  under  the  will,  he  ought  not  to  pay  them  over 
again ;  but,  on  farther  consideration,  conceiving  the  point  to 
be  very  doubtful,  his  Lordship  recommended  a  compromise ; 
and  the  defendant  agreeing  to  pay  fifty  pounds,  to  be  divided 
between  the  three  plaintiffs,  without  costs  on  either  side, 
■  they  were  ordered  to  release  their  legacies. 

But  when  the  direction  to  the  executor  is  not  to  pay  the 
legacy  to  the  child,  but  the  bequest  is  made  to  a  trustee  for 
him,  the  executor  will  be  justified  in  paying  the  money  to  the 
person  so  appointed,  {u)  Hence,  if  the  testator  order  the  sum 
to  be  paid  to  the  father,  he  will  be  a  trustee  for  his  child,  and 
entitled  to  receive  the  money ;  and  his  receipt  will  be  a  good 
discharge  to  the  executors,  (v) 

(0  2  Atk.  80,  81.  C.  C.  96.      Robinson  v,  Tickell,  8 

(tt)  1  Hop.  Leg.  771.  3d  edit,  Ves.  142. 

(u)  Cooper  V.  Thornton,  3  Bro. 
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It  wonld  appear,  on  principle,  that  the  direction  for  pay- 
ment to  the  trustee  mnst  appear  npon  the  face  of  the  will, 
and  cannot  be  proved  by  parol  evidence.  However,  it  ap- 
pears firom  the  Register's  book,  that  in  the  case  of  Daghy  v. 
Ihlferry,  (w)  evidence  was  read  that  the  testator  on  hb  death- 
bed gave  direction  that  executor  should  pay  the  legacies  to 
the  father  of  the  infants,  that  he  might  improve  the  money 
for  their  benefit :  (x)  But  Lord  Alvanley,  in  Cooper  v. 
7rhomton,(if)  questioned  the  propriety  of  admitting  this  proof, 
and  observed  that  it  would  be  dangerous  to  admit  evidence 
that  a  legacy^  given  to  one  person,  was  ordered  to  be  paid  to 
another. 

But  the  executor  may  discharge  '^himself  from  all  responsi- 
bility, with  respect  to  the  payment  of  legacies  due  to  infants^ 
by  virtue  of  the  statute  36  6.  3.  c.  52.  §  32.  by  which  it  is 
enacted  that  '^  where,  by  reason  of  the  infancy,  or  absence 
beyond  the  seas,  of  any  person  entitled  to  any  legacy,  or  to  the 
residne  of  any  personal  estate,  or  any  part  thereof,  chargeable 
with  duty  by  virtue  of  this  act,  the  person  or  persons  having 
or  taking  the  burthen  of  any  will  or  testamentary  instrument, 
or  the  administration  of  such  personal  estate,  cannot  pay  such 
l^;acy  or  some  part  thereof,  although  he,  she,  or  they,  may 
have  effects  for  that  purpose,  or  cannot  pay  such  residue,  or 
some  part  thereof,  although  he,  she,  or  they  may  have  the 
same,  or  some  part  thereof,  in  his,  her,  or  their  hands,  it  shall 
be  lawful  for  such  person  or  persons  to  pay  such  legacy,  or 
residue,  or  any  parts  or  part  thereof  respectively,  or  any  sum 
or  sums  of  money  on  account  thereof,  after  deducting  the 
duty  chargeable  thereon,  into  the  Bank  of  England  with  the 
privity  of  the  Accountant  General  of  the  Court  of  Chancery, 
to  be  placed  to  the  account  of  the  person  or  persons  for  whose 
benefit  the  same  shall  be  so  paid;  for  payment  of  which  money 
the  said  Accountant  Greneral  shall  give  his  certificate  as  usual 
in  such  cases,  on  production  of  the  certificate  of  the  Commis- 
sioners of  Stamps,  that  the  duty  thereon  has  been  duly  paid ; 

(w)'  Uhi  supra.  Bro.  C.  C.  97. 

(x)  See  Cooper  v.  Thornton,    3  {t/)  3  Bro,  C.  C.  97. 


Of  the  Payment  of  Legacies.    [Pt.  iii,  Bk,  iii. 

and  such  payment  into  the  Bank  skall  be  a  snfficieat  discharge 
for  the  money  so  paid  in,  provided  the  doty  be  also  paid 
thereon  as  aforesaid ;  and  such  money,  when  paid  in,  shall  be 
laid  out  by  the  said  Accountant  General,  without  any  formal 
request  for  that  purpose,  in  the  purchase  of  three  pounds  per 
centum  Consolidated  Annuities,  which,  with  the  dividends 
thereon,  shall  be  transferred  and  paid  to  the  person  or  persons 
entitled  thereto,  or  otherwise  applied  for  his  or  their  benefit, 
on  application  to  the  Court  of  Chancery,  by  petition  or  mo- 
tion, in  a  summary  way." 

Before  the  passing  of  this  act,  if  a  suit  was  comm^iced  to 
secure  a  legacy  to  an  infant,  the  costs  were  allowed  out  of  the 
testator's  general  assets:  but  after  the  statute  was  passed. 
Lord  Alvanley  took  occasion  to  say,  (z)  that  in  future  he 
should  not  give  the  co6ts  in  such  a  case ;  for  since  the  sta- 
tute, the  executor  has  nothing  to  do  but  under  that  act  to  pay 
Ae  legacy  into  court ;  and  then  he  has  done ;  and  the  infant, 
when  of  age,  may  petition  for  it. 

The  executor  is  not  bound  to  pay  the  legacy  into  the  Bank, 
und^  the  statute,  till  the  expiration  of  a  year  from  the  tes- 
tator's death,  (a) 
when  the  ex-        It  must  also  be  observed  that  an  executor  cannot,  without 
allow'maimL     ™^'  P^Y  ^^J  part  of  a  legacy  bequeathed  to  an  infant,  either 
tenance  out      ^q  the  infant  or  any  person  for  his  use :  Therefore  the  exe- 

oi  SI  lecrsicv  * 

cutor  is  not  justified  in  applying  any  part  of  the  capital  of 
the  legacy  for  the  maintenance  or  advancement  of  the  child, 
or  any  other  purpose  than  mere  necessaries,  without  the 
sanction  of  the  Court :  (b)  But  with  respect  to  the  interest 
of  the  sum  bequeathed,  it  should  seem,  that  the  executor  may 
apply  a  requisite  part  of  it  for  the  support  of  the  infant  le- 
gatee, without  the  authority  of  the  testator,  if  he  does  no 
Qiore  than  the  Court  would  have  directed,  if  it  had  been 
resorted  to  in  the  first  instance :  (c)  for  the  principle  is  esta- 

(2)  Whopham  v,  Wingfield,  4  Ves.  Walker  v.  Wetherell,  6  Ves.  473. 

630.  (0  1  Rop.  Leg.  768.  3d  edit.     Ex 

(a)  Toller.  319.  parte  Dudley,  1  Jac.  &  Walk.  254. 

(6)  Davics  v.  Austen,  3  Bro.  C.  C.  note  (b). 
178.       Lee  v.  Brown,  4  Ves.  362. 
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Uished,  that  if  an  executor  do  without  application  what  the 
Coort  would  have  approyed,  he  shall  not  be  called  upon  to 
aeeoant>  and  forced  to  undo  that,  merely  because  it  was  done 
witbcmt  ap]dication.  (d) 

Again,  if  a  court  of  equity  can  discover  a  clear  act  of 
the  legatee,  when  of  age,  confirmatory  of  the  application  of 
hia  legacy  by  the  executor  during  his  minority^  it  will  hold 
hun  estopped  from  claiming  a  repayment :  (e)  Accordingly 
Jjord  Alvanley  observed,  (/)  with  reference  to  the  above-men- 
tioned case  of  Dagley  v.  Tolferry,(ff)  *'  Although  the  son 
acquiesced  a  great  length  of  time,  still  it  was  competent  to 
him,  or  his  representatives,  to  demand  it ;  because  a  contrary 
determination  would  encouiage  such  payments,  and  because 
the  son  must  acquiesce,  or  pursue  his  father ;  or,  which  is  the 
tame  thing,  by  bringing  his  suit  against  the  executor,  occasion 
his  pursuing  his  father  :  and  that  I  take  to  be  the  ground  on 
which  Sir  John  Trevor  and  Lord  Cowper  went :  and  if  the 
legatee  did  not  stand  in  that  relation  to  the  person  to  whom 
the  legaey  was  paid,  the  bill  would  be  dismissed.''  But  the 
tnteotion,  on  the  part  of  the  legatee,  to  confirm  such  applica- 
tion must  be  unequivocal.  (A) 

Where  the  testator  is  the  parent,  or  in  loco  parentis,  of  an 
infant  l^atee,  whether  the  legacy  be  contingent  or  vested, 
interest  on  the  legacy  shall  be  allowed  as  a  maintenance  from 
the  time  of  the  death  of  the  testator.  This  subject  will  be 
pursued  hereafter,  together  with  the  subjecf  of  interest 
generally.  (») 

But  this  may  be  the  proper  place  to  advert  to  the  principles  when  the 
on  which  the  court  will  act,  when  one,  not  a  parent,  g^ves  a  der  malnte^^" 
legacy  to  an  infant.     The  general  rule  is,  that  where  a  be-  nance  out  of 
quest  is  vested  and  immediate,  so  that  the  legatee,  if  he  were  ^ " 

of  age,  would  be  entitled  to  receive  his  legacy  at  the  end  of 
the  year  from  the  testator's  death,  the  Court  will  order  main- 
tenance out  of  the  interest  of  the  legacy,  although  no  express 

{d)  Andrews  v.  Partington,  3  Bro.  (g)  Ante,  p.  865. 

C.  C.  60.  Lee  v.  Brown,  4  Ves.  369.  (A)  See  Lee  v.  Brown,  4  Ves.  362. 

(e)  1  Rop.  Leg;.  771.  3d  edit.  (i)  See  infra,  p.  880. 
(/)  3  Bro.  C.  C.  97. 
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provision  be  made  for  moiiiteDance^  and  even  though  the 
income  be  expressly  directed  to  accumulate ;  (j)  provided 
the  parents  of  the  infant  legatee  are  unable  to  maintain  him : 
But  no  such  allowance  will  be  made  by  the  court,  if  the  par 
rents  be  of  ability.  (Jk)  And  it  is  clear  that  no  maintenance 
will  be  ordered  out  of  the  interest  where  the  legacy  is  con- 
tingent, (/)  unless,  perhaps,  by  consent  of  the  legatees  over,  in 
instances  where  they  are  competent  to  give  it :  (01)  '^  But  the 
cases,''  s§id  Lord  Eldon,  in  Ex  parte  Kebble,  (n)  "  after  great 
struggle,  go  this  length :  that  where  there  are  equal  legacies 
to  a  class  of  children,  even  with  a  direction  for  accumulation, 
the  principal  with  the  accumulation  to  be  paid  at  twenty-one, 
with  survivorship,  in  case  of  the  death  of  any  under  that  age« 
to  the  others,  the  chance  of  all  taking  or  the  survivor  being 
equal,  the  court  takes  the  fund,  which  belongs  to  all,  and  must 
go  to  all  or  some  of  them,  and  maintains  them  all  out  of  the 
interest  :(o)  But  the  principle  cannot  be  applied,  where  the 
legacy  is  not  given  absolutely  to  the  children  and  the  survivor, 
but  in  case  of  the  death  of  a  child  under  twenty-one,  there  is  a 
limitation  to  the  issue ;  who  for  that  purpose  are  as  strangers : 
In  this  case,  as  in  that,  the  property  may  neverbelong  to  any 
of  these  children."  (p) 

It  has  very  rarely  occurred  that  the  court  has  broken  in 


(j)  Greenwell  v.  Greenwell,  5  Ves. 
194.  CoUis  V.  Blackburn,  9  Ves. 
470.  Stretch  v.  Watkins,  1  Madd. 
253. 

(fc)  Even  where  there  is  an  ex- 
press provision  for  the  maintenance 
of  an  infant  legatee,  it  has  been  laid 
down,  that  the  court  will  not  permit 
such  provision  to  be  applied,  if  the 
parent  be  of  ability  to  maintain  the 
infant  legatee :  Andrews  v.  Parting- 
ton, 3  Bro.  C.  C.  60.  S.  C.  2  Gox. 
223 :  but  this  rule  has  been  relaxed 
by  later  decisions :  See  Hoste  v. 
Pratt,  3  Ves.  733.  Sherwood  v. 
Smith,  6  Ves.  455.    Sisson  v.  Shaw, 


9  Ves.  285.  Maberly  v.  Turton,  14 
Ves.  499. 

(/)  Lomax  v.  Lomax,  11  Ves.  48. 
Errington  r.  Chapman,  12  Ves.  20. 

(m)  Cavendish  v.  Mercer,  5  Ves. 
195.  note.  Fendall  v.  Nash,  Ibid. 
197.  note.  Evans  v.  Massey,  1 
Younge&  Jerv.  196. 

(n)  11  Ves.  606. 

(0)  See  also,  to  the  same  effect, 
the  subsequent  cases  of  Marshall  v. 
Holloway,  2  Swanst.  436;  and 
Haley  v.  Bannister,  4  Madd.  275. 

(p)  See  ace,  Marshall  v.  Hollo- 
way,  2  Swanst.  436.  Ex  parte 
Whitehead,  2  Younge_&  Jerv.  249. 
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upon  the  capital  of  a  legacy  for  the  mere  purpose  of  mainte- 
nance, though  frequently  for  the  purpose  of  putting  out  a 
child  for  life.  (9)  However,  in  Ex  parte  Green,  (r)  the  petition 
prayed,  that  the  principal  of  a  sum  of  298/,  belonging  to  two 
infanta,  might  from  time  to  time  be  applied  to  their  mainte- 
nance: They  had  no  other  property,  except  some  copyhold 
premises  yielding  about  6/.  per  annum :  The  Master  of  the 
Rolls  said,  that  as  the  sum  was  so  small,  he  would  venture  to 
make  the  order. 

If  a  legacy  be  given  to  a  married  woman,  it  must  be  paid  Jp  ^^^*®  ^^^ 
to  the  husband.  So  where  a  legacy  was  given  to  a  married  legatee. 
woman,  living  separate  from  her  husband,  with  no  mainte- 
nance, and  the  executor  paid  it  to  the  wife,  and  took  her 
receipt  for  it,  yet  on  a  suit  instituted  by  the  husband  against 
the  executor,  he  was  decreed  to  pay  it  over  again  with  in- 
terest, (s)  It  has  also  been  adjudged,  that  if  the  husband  and 
wife  are  divorced  d,  mensa  et  thoro,  and  a  legacy  be  left  to 
her,  the  husband  alone  may  release  it,  {t)  and,  consequently, 
to  him  alone  it  is  payable.  («) 

But  if  the  husband  has  not  made  any  provision  for  his  wife, 
the  executor  may  decline  to  pay  the  legacy,  if  it  exceeds  2001., 
until  the  husband  consents  to  make  a  suitable  settlement  upon 
her ;  as  the  Court  of  Chancery,  upon  the  bill  of  the  husband  for 
the  money,  would  refuse  to  order  payment  to  him,  unless  he 
consented  to  a  reasonable  settlement  out  of  it  upon  the  lega- 
tee. (t7)     Nor  does  the  court  confine  its  interposition  in  favour 


(9)  Walker  v.  Wetherell,  6  Ves. 
474. 

(r)  lJac.&  Walk.  253. 

(f)  Palmer  v.  Trevor,  1  Vem.  261. 
Toller.  320. 

(0  Stephens  v.  Totty,  Cro.  Eliz. 
908.  S.  C.  Moore.  665.  Noy.  45. 
Motam  V,  Motam,  1  Roll.  Rep.  426. 
S.  C.  3  Bulst.  264.  Chamberlain  v. 
HewsoD,  1  Salk.  115,  by  Holt,  C.  J. 
S.  P.  S.  C.  I  Lord  Raym.  74. 


(i/)  See  Green  v.  Otte,  1  Sim.  & 
Stu.  250. 

(r)  Brown  v.  Elton,  3  P.  Wms. 
202.  Lady  Elibank  v.  Montolieu, 
5  Ves.  742,  in  note.  But  the  hus- 
band is  entitled  to  the  interest  of  his 
wife's  property,  though  he  refuses  to 
make  a  settlement  on  her  :  Sleech  v. 
Torrington,  2  Ves.  sen.  562,  by  Sir 
Thomas  Clarke,  M.  R. 
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of  the  wife,  mm!  compel  a  prorision  fcnr  her,  against  these  persons 
only,  who  are  seeking  to  obtain  her  property  by  the  assistance 
of  the  court ;  bat  in  extensicNH  of  the  principle  of  those  cases^ 
in  which  eqaity  restrains  the  hosband  from  proceeding  ift  the 
ecelesiastieal  conrt,  because  that  jurisdiction  cannot  enforce  a 
settlement  for  the  wife,  will  entertain  a  bill  by  a  married 
woman  against  an  executor  or  administrator  and  the  husband, 
praying  for  a  provision  out  of  a  legacy  bequeathed  to  her,  or 
out  of  a  share  of  an  intestate's  estate,  to  whom  she  is  next  of 
kin.  (to) 

But  if  the  wife  be  an  adultress  liviug  apart  from  her  hus- 
band, a  ooait  of  equity  will  not  interfere  upon  her  applicatioii 
i&t  a  settlement  out  of  a  legacy  giyen  to  her ;  neither  will  it 
order  the  legacy  to  be  paid  to  her  husband ;  not  to  the  former, 
because  she  is  unworthy  of  the  court's  notice  or  interference ; 
nor  to  the  latter,  because  he  does  not  maintain  her,  in  respect 
of  which  duty  the  law  only  gives  to  him  her  fortune,  (x)  It 
may,  however,  be  inferred  from  the  case  of  Ball  v.  M<mi^ 
gon^^y^  (y)  that  though  the  court  may  not  make  a  settle- 
ment on  the  wife  when  living  in  adultery,  yet  that  it  will 
secure  her  trust  property  for  the  benefit  of  the  survivor,  or  of 
the  children. 

Ag^n,  where  no  criminality  attaches  to  the  wife,  but,  while 
she  is  living  apart  from  her  husband,  under  a  deed  of  separa- 
tion, a  legacy  is  given  to  her,  as  the  court  will  interpose  in 
her  behalf  for  a  provisioD,  and  the  husband  is  entitled  to  the 
money  upon  making  it,  the  executor  may  insbt  upon  a  settle^ 
ment  on  the  wife,  as  a  condition  preceding  his  paying  the 
legacy  to  the  husband,  (z) 

However,  whether  the  husband  shall  make  any  provision, 
before  he  receives  the  legacy,  depends  solely  upon  the  wife, 
who  may  waive  her  right,  by  appearing  in  court  and  con- 


(w)  Lady  Elibank  v.  Montolieu,  C.  C.  339,     1  Rop.  Husb.  &  Wife, 

5  Ves.  737.    Toller.  321.  276.  2d  edit. 

(jp)Carrv.Eastabroke,4  Ve8.146.  {z)  March  w.  Head,   3  Atk.  720. 

1  Rop.  Husb.  &  W^ife,  275.  2d  edit.  1  Rop.  Leg.  773.  3d  edit. 

(y)  2  Ves.  jun.  191.  S.  C.  4  Bro. 
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lentiiig  to  his  receiving  it :  (a)  Hence,  although  in  making 
a  proyision  for  the  wife,  the  court  always  includes  the  childr^i 
of  the  marriage,  yet  the  wife's  title  to  a  settlement  is,  ae- 
emUng  to  the  most  approved  opinions,  personal  to  her,  and 
does  not  extend  to  her  children ;  so  that  if  she  be  entitled  to 
a  legacy,  and  die,  leaving  a  husband  and  children,  the  latter, 
although  unprovided  for  by  settlement,  can  claim  no  provi- 
fion  out  of  the  legacy ;  (b)  and  if  he  files  a  bill  to  recover  such 
legacy^  his  children  cannot  oblige  him  to  make  a  provision 
for  them  out  of  it  (c)  Where  indeed  the  wife  dies,  after 
an  order  made  for  the  husband  to  lay  proposals  before  the 
Master  for  a  settlement,  her  children  will  be  entitled  to  pro- 
secute the  order,  (d)  Nevertheless,  if  the  wife,  at  any  time 
before  the  business  is  completed,  appears  in  court,  and  con- 
sents that  her  husband  shall  have  the  fund  wholly  and  ab- 
solutely, it  will  be  so  ordered,  and  the  children  will  be  de- 
fvived  of  any  provision  out  of  it.  (e) 

^e  equity  of  the  wife  to  oblige  her  husband  to  make  a 
suitable  provision  for  herself  and  children,  in  consideration 
ci  her  fortune,  in  instances  where  he  cannot  obtain  the  whole 
or  part  of  it  without  the  assistance  of  a  court  of  equity,  is 
obligatory  upon  all  persons  claiming  generally  from  or  under 
him,  as  executors,  assignees  in  bankruptcy  or  insolvency,  or 
assignees  by  deed  in  trust  to  pay  debts :  So  that,  if  the  hus- 


(fl)  Willats  v.  Cay,  2  Atk.  67. 
Miloer  v.  Colmer,  2  P.  Wms.  641. 
Persons  t7.  Dunne;  2  Ves.  sen.  60.  But 
in  cases  where  the  wife  consents  that 
her  husband  shall  have  her  property, 
the  court  requires  a  proper  affidavit 
by  the  husband  and  wife,  that  no 
previous  settlement  has  been  made 
of  it :  Minet  v.  Ilyde,  2  Bro.  C.  C. 
663.  Binford  v.  Bawden,  2  Ves. 
jun.  38 :  And  if  a  woman,  who  is, 
or  has  been  married,  is  entitled  to 
a  legacy,  the  court  expects  a  similar 
affidavit,  before  it  will  direct  pay- 
ment to  her:   Hough  v.  Ryley,  2 


Cox.  157. 

(Jf)  See  Ranking  v.  Barnard,  5 
Madd.  33. 

(c)  Scriven  v.  Tapley,  Ambl.  509. 
Murray  v.  Lord  Elibank,  10  Ves.  84. 
1  Rop.  Husb.  &  Wife,  264.  2d  edit. 

{d)  Rowe  V,  Jackson^  2  Dick. 
604.  Steinmetz  v.IIalthin,  1  Glyn.  & 
J.  64.  Fenncr  r.  Taylor,  1  Sim.  171. 

(e)  Murray  v.  Lord  Elibank,  10 
Ves.  88.  90.  S.C.  13  Ves.  6.  Lloyd 
V.  Williams,  1  Madd.  466._  Fenner 
V,  Fenner,  1  Sim.  171  :  Secus,  where 
there  is  an  agreement  by  the  husband 
for  a  settlement :  1  Sim.  169. 
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band  becomes  a  banknipt,  or  takes  adyantage  of  the  insolvent 
acts,  or  assigns  his  property  to  trustees  for  the  benefit  of  his 
creditors,  including  the  interest  of  his  wife,  the  assignees 
will  be  obliged  to  make  provision  for  her  and  children,  before 
they  are  permitted  to  receive  it,  whether  the  legacy  be  abso- 
lute or  for  life  only.  (/) 

It  must  here  be  remarked,  that  an  executor  may  pay  a 
wife's  legacy  to  her  husband,  which  will  defeat  her  right  to  a 
settlement :  but  if  there  be  a  suit  pending,  the  executor  can- 
not make  the  payment,  because  his  office  is  suspended*  (g) 

When  the  wife  is  the  subject  of  a  foreign  state,  by  the 
law  of  which  her  husband  would  be  entitled  to  receive  the 
whole  of  her  property,  vnthout  making  any  provision  for 
her,  the  court  will  dispense  with  her  consent,  and  order 
the  fund  to  be  paid  to  her  husband,  without  requiring  any 
settlement  (A) 

It  may  be  observed,  in  conclusion,  that  when  a  bequest  is 
made  to  the  separate  use  of  a  married  woman,  as  where  it  is 
given  **  for  her  own  use  and  at  her  own  disposal,^  she 
alone  can  give  a  good  discharge  for  it:  Her  husband  has 
no  interest  in  the  fund :  And  she  may  sue  for  it  by  her  next 
friend.  (») 


Where  the 
legatee  is 
abroad. 


A  difficulty  may  occur  with  respect  to  the  payment  of  lega- 
cies, in  cases  where  a  legacy  is  given  to  a  legatee  who  has  been 
abroad,  and  not  heard  of  for  a  long  time. 

In  one  case,  a  legatee  having  been  abroad  twenty-eight 
years,  and  not  heard  of  for  twenty -seven,  the  court  presumed 
him  to  be  dead,  {j)    And  the  same  was  done  in  a  subsequent 


(/)  Carr  v.  Taylor,  10  Ves.  574. 
Beresford  v.  Hobson,  1  Madd.  362. 
Green  v.  Otte,  1  Sim.  &  Stu.  250. 
Ex  parte  O'Ferrall,  1  Gl.  &  Jam. 
347.  1  Rop.  Leg.  774.  3d  edit. 
In  Elliott  v.  Cordell,  5  Madd.  149, 
Sir  J.  Leach,  V.  C.  held,  that  where 
the  legacy  is  for  life  only,  a  purcliaser 
from  the  husband  is  not  compellable 
to  make  a  provision  for  the  wife. 

(g)  Murray  v.  Eli  bank,   1 0  Ves. 


90.  Dos  well  V.  Earle,  12  Ves.  473. 
See  also  Macaulay  v,  Phillips,  4  Ves. 
18. 

(A)  Sawer  v.  Shute,  1  Anstr.  63. 
Campbell  v.  French,  3  Ves.  323. 
1  Rop.  Hush.  &  Wife,  265.  2d  edit. 

(i)  See  Prichard  v.  Ames,  1  Tur- 
ner. 222. 

(j)  Dixon  V.  Dixon,  3  Bro.  C.  C. 
510. 
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ea8e,{i)  after  an  absence,  without  any  tidings,  of  sixteen 
years. 

Bat  in  some  cases  the  court  has  required  that  the  parties 
entitled  to  the  legacies  in  the  event  of  the  death  of  the  lega- 
tees, should  give  security  to  refund,  in  case  the  legatees  should 
return.  (/) 

However  the  executor  may  avoid  all  responsibility,  by  pur- 
fuing  the  provisions  of  the  stat.  36  Greo.  3.  c.  52.  §  32,  (m) 
which  authorizes  the  executor  or  administrator  to  pay  lega- 
cies, given  to  persons  abroad,  into  the  Bank,  with  the  privity 
of  the  Accountant-General,  as  in  cases  of  legacies  given  to 
infants. 

It  frequently  happens  that  a  power  is  given  to  trustees  or  niusoryap- 
ezecutors,  to  appoint  a  certain  sum  of  money,  for  example  P^*°^®*^^  • 
10,000/.,  to  several  objects,  in  such  manner  that  none  of  the 
objects  can  be  excluded  by  the  donee  of  the  power  from  a 
share  of  such  property  ;  as  ''  to  all  and  every  the  child  or 
children"  of  the  testator,  or  of  any  other  person :  In  such  a 
case,  it  will  be  good  kgal  execution  of  the  power,  if  the 
greater  part  of  the  fund  be  given  to  one  of  the  children,  and 
the  residue,  however  small,  for  example,  five  shillings,  be 
distributed  among  the  rest :  But  courts  of  equity  at  a  very 
early  period,  assumed,  in  such  cases,  the  power  of  controlling 
appointments,  which  were  merely  illusory :  And  the  difficulty 
of  ascertaining  what  proportion  shall,  in  every  particular  case, 
be  considered  illusory,  has  given  rise  to  much  litigation,  and 
a  great  variety  of  decisions :  So  that  eminent  judges  have 
taken  occasion  to  lament  that  equity  had  not  followed  the  rule 

of  law.  (n) 

' 

But  now,  by  the  statute  1  Wm.  4.  c.  46.   it  is  enacted,  valid  in  equi- 
'' that  no  appointment,  which  from  and  after  the  passing  of  2[i^^*   ** 
tlus  act,  shall  be  made  in  exercise  of  any  power  or  authority 

(ft)  Maiowaring  V.  Baxter,  5  Ves.      419.     Baifey  v.  Hammond,  7  Ves. 
458.  590. 

(/)  Norris  v.  Norris,  Finch.  R.         (jn)  See  ante,  p.  867. 

(n)  Kemp  v.  Kemp,  5  Ves.  862 
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to  appoint  any  property,  real  or  personal,  amongst  several 
objects,  shall  be  invalid  or  impeached  in  equity,  on  the  ground 
that  an  unsubstantial,  illusory,  or  nominal  share  only  shall  be 
thereby  appointed  to  or  left  unappointed  to  devolve  upon  any 
one  or  more  of  the  objects  of  such  power ;  but  that  every 
such  appointment  shall  be  valid  and  effectual  in  equity  as 
well  as  at  law,  notwithstanding  that  any  one  or  more  of  the 
objects  shall  not  thereunder,  or  in  defeult  of  such  appoint- 
ment, take  more  than  an  unsubstantial,  illusory,  or  nominal, 
share  of  the  property  subjected  to  such  power.'' 

By  section  3.  it  is  provided  **  that  nothing  in  this  act  con- 
tained shall  prejudice  or  affect  any  provision  in  any  deed,  will, 
or  other  instrument  creating  any  such  power  as  aforesaid, 
which  shall  declare  the  amount  of  the  share  or  shares  from 
which  no  object  of  the  power  shall  be  excluded." 

And  by  section  3.  it  is  further  enacted  and  declared  **  that 
nothing  in  this  act  contained  shall  be  construed,  deemed,  or 
taken,  at  law  or  in  equity,  to  give  any  other  validity,  force,  or 
effect  to  any  appointment,  than  such  appointment  would  have 
had,  if  a  substantial  share  of  the  property  affected  by  the 
power  had  been  thereby  appointed  to  or  left  unappointed,  to 
devolve  upon  any  object  of  such  power." 


Section  VI. 

Of  Interest  upon  Legacies, 

Interest  on       SPECIFIC  legacies  are  considered  as  separated  from  the  ge- 
specific  lega-    ^eral  estate,  and  appropriated  at  the  time  of  the  testator's 

death ;  and,  consequently,  from  that  period,  whatever  produce 
accrues  upon  them,  and  nothing  more  or  less,  belongs  to  the 
legatees :  (o)  Therefore,  where  there  is  a  specific  legacy  of 
stock,  the  dividends  belong  to  the  legatee  from  the  death  of 

(o)  Sleech  v.  Thorington,  2  Ves.  sen.  563. 
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tbe  testator :  (p)  And  it  is  immaterial  whether  the  enjoyment 
of  the  principal  is  postponed  by  the  testator  or  not  (9) 

Accordingly,  it  should  seem,  that  the  specific  legatees  of 
cows,  mares,  or  ewes,  are  entitled  to  the  brood  fallen  between 
the  death  of  the  testator  and  the  assent  of  the  execator  to 
the  legacy :  So  also  as  to  the  wool  of  sheep  shorn,  &c.  (r) 

General  legacies  in  their  nature  carry  interest :  («)  and,  as  On  general 
ift  the  case  of  all  other  claims  with  that  incident,  the  interest  l^S^^ues : 
IS  to  be  computed  from  the  time  at  which  the  principal  is 
actually  due  and  payaUe. 

If  a  legacy  be  brought  into  Court,  and  the  legatee  has  no- 
tice of  it»  so  that  it  is  his  fault  not  to  pray  to  have  the  money, 
M*  that  the  money  should  be  put  out,  the  legatee,  in  such 
case,  shall  lose  the  interest  from  the  time  the  money  was 
brought  into  Court ;  but  if  the  money  was  put  out,  the  lega- 
tee shall  haye  the  interest  which  the  money  put  out  by  the 
Court  yielded,  {i) 

In  the  further  consideration  of  the  doctrine  of  allowing  in- 
terest on  general  legacies,  the  subject  may  be  regarded. 
First,  in  cases  where  the  testator  has  not  fixed  any  time  of 
payment:  secondly,  in  cases  where  the  time  of  payment  is 
named  by  him. 

1st.  When  no  time  of  payment  is  fixed :  The  executor  is  ist.  where 
by  law  allowed  one  year  from  the  testator's  death  to  ascertain  |J^®  fi 'Sf^"^ 
and  settle  hb  afiairs ;  at  the  end  of  which  time,  the  Court,  for  time  for  pay- 
the  sake  of  general  convenience,  presumes  the  personal  estate  ™^° 
to  have  been  reduced  into  possession :  Upon  that  ground,  in- 
terest is  payable  from  that  time,  unless  some  other  period  is 


(f)  Barrington  v.  Tristram,  6  Ves. 
345. 

(9)  2  Rop.  Leg.  227^  3d  edit. 
Where  a  legacy  is  charged  upon  real 
property,  and  no  day  of  payment  is 
mentioQed  in  the  will,  interest  will 
be  given  from  the  testator's  death : 
Maxwell  v.  Wettenhall,  2  P.  Wms. 
26.  Stonehouse  o.  Evelyn,  3  P. 
Wms.  254.    Spurway  v.  Glynn,  9 


Ves.  483. 

(r)  Wentw.  Off.  Ex.  445.  14th 
edit. 

(s)  A  legacy  of  50/.  for  a  ring,  is  not 
specific  (see  ante^  p.  741);  and  there- 
fore carries  interest  with  other  pe- 
cuniary legacies:  Apreecev-Apreec^ 
1  V.  &  B.  364. 

(0  Maxwell  v.  Wettenhall,  2  P. 
Wms.  27. 
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fixed  by  the  will :  («)  Nor  will  interest  be  payable  from  an 
earlier  date,  although  there  is  a  direction  in  the  will  to  pay 
the  legacy  **  as  soon  as  possible/'  (v)  If,  indeed,  the  legacy 
is  decreed  to  be  a  satisfaction  of  a  debt,  the  Court  always  al- 
lows interest  from  the  death  of  the  testator,  (w) 

After  the  expiration  of  the  year  from  the  death  of  the  tes- 
tator, the  legacy  will  carry  interest,  although  payment  be, 
from  the  condition  of  the  estate,  impracticable,  (x)  and  al- 
though the  assets  have  been  unproductive :  The  general  rule 
was  stated  by  Lord  Redesdale,  in  Pearson  ▼.  Pearson :  (y) 
**  Whether  the  fund  bears  interest  or  not,  is  totally  immaterial 
in  the  case  of  pecuniary  legacies ;  I  remember^  a  case  of 
Greening  v.  Barker,  where  the  fund  did  not  come  to  be  dis- 
posable for  the  payment  of  legacies  till  near  forty  years  aft^ 
the  death  of  the  testator,  and  yet  the  legacies  were  held  to 
bear  interest  from  the  year  after  the  testator's  death ;  and  the 
Court  there  was  of  opinion,  that  it  was  a  general  settled  and 
fixed  rule,  that  pecuniary  legacies  bear  interest  from  the  ex- 
piration of  twelve  months,  if  there  should  at  any  time  be  a 
fund  for  the  payment  of  them,  and  that  in  case  the  fund  was 
productive  within  the  twelve  months,  all  the  intermediate 
profits  belonged  to  the  residuary  legatee :  The  executor  may 
pay  the  legacy  within  the  twelve  months,  but  is  not  compelled 
to  do  so :  he  is  not  to  pay  interest  for  any  time  within  the 
twelve  months,  although  during  that  time  he  may  have  re- 
ceived interest :  But  if  he  has  assets,  he  is  to  pay  interest 
from  the  end  of  the  twelve  months,  whether  the  assets  have 
been  productive  or  not." 

Where  a  legacy  was  given  to  A.  to  be  paid  at  twenty- 


(tt)  Wood  V,  Penoyre,  13  Ves. 
333,  334.  See  also  Gibson  v.  Bott, 
7  Ves.  96. 

(v)  Webster  v.  Hale,  8  Ves.  410, 
413.  Benson  v.  Maude,  6  Madd.  15. 

(w)  Clarke  t;.  Sewell,  3  Atk.  99  : 
So  where  the  testator  charged  his 
real  estate  by  will  with  the  simple 
contract  debts  of  another  person,  he 


was  considered  as  having  adopted 
those  debts  as  his  own,  and  the  cre- 
ditors, as  legatees,  were  held  en- 
titled to  interest  from  his  death: 
Shirt  V.  Westby,  16  Ves.  393. 

(j)   Wood  V.  Penoyre,  13  Ves. 
334. 

{!/)  1  Scho.  &  Lefr.  10. 
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OD6>  and  if  he  should  die  before  attaining  that  age^  then  to 
B.,  and  A.  died  before  twenty-one,  several  years  after  the 
testator,  it  was  holden  that  B*  was  entitled  to  interest  on  the 
legacy  from  the  death  of  A. ;  for,  although  it  was  objected 
that,  this  being  a  new  substantive  legacy  to  B.,  the  executor 
ought  to  have  a  year's  time  for  the  payment  of  it,  yet  the 
Court  held,  that  the  year's  time  must  be  intended  to  be  from 
the  death  of  the  testator.  (2) 

An  annuity  bestowed  by  will,  without  mentioning  any  time  interest  on 
of  payment,. is  considered  as  commencing  from  the  death  of  annuities. 
thcr  testator,  and  the  first  payment  as  due  at  the  expiration 
of  one  year: (a)  from  which  latter  period  interest  may  be 
claimed,  in  cases  where  it  is  allowed  at  all :  But,  generally 
speaking,  the  Court  of  Chancery  has  refused  applications  for 
interest  upon  the  arrears  of  annuities  given  by  will :  (6)  un- 
less in  cases  where  the  person  charged  with  the  payment  of 
the  annuity  has  at  law  incurred  a  forfeiturq  by  non-payment, 
against  which  he  is  obliged  to  seek  relief  in  equity :  There 
no  assistance  will  be  given  him  by  the  Court,  except  upon 
terms  of  doing  equity,  viz. :  by  consenting  to  pay  the  grantee 
of  the  annuity  the  arrears  due,  with  interest,  (c) 

The*question,  whether  a  tenant  for  life  of  a  fund  is  enti-  interest  on 

tied  to  the  interest  of  it  from  the  death  of  the  testator,  or  legacies  for 

life. 
from  the  end  of  the  year  after  his  death,  has  been  considered 

in  a  previous  section,  {d) 

■    2.  With  respect  to  interest  on  general  legacies,  where  the  2dly.  When 
time  of  payment  is  fixed  by  the  testator  :  The  general  rule  is,  ^^  ^*™®  ?^ 

'^  '^ .  "^  ^  payment  IS 

fixed: 

(1)   Laundy  v.  Williams,   2  P.  Robinson  ».  Gumming,  2  Atk.  411. 

Wins.  481.  Newman  v,  Auling,  3  Atk.  579.  Tew 

(fl)  See  fln/e,  p.  856.  v.  Winterton,    3   Bro.  C.  C.  489, 

(6)  Batten  v.  Earnley,  2  P.  Wms-  S.  C.  1  Ves.  jun.  451. 
163.   Anderson  v.  Dwyer,  1  Scho.  &  (c)  Ferrers  v.  Ferrers,  Cas.  Temp. 

Lefr.  301.    The  practice  is  the  same  Talb.  2.    2  Rop.  Leg.  309. 3d  edit, 
with  respect  to  annuities  secured  by  [d)  Ante,  p.  856,  857. 

deed  :  Anon.  2  Ves.  sen.  661.  662. 
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levies  to 
children  of 
tettator: 


thai  the  legacies  will  not  earry  interest  before  the  arriTal  of 
the  appointed  period ;  as  for  instance,  when  the  legatee  shall 
attain  twenty-one :  («)  Nor  will  it  make  any  dififer^u^  that 
the  legacy  is  vested.  (/) 

Bat  this  rule  is  subject  to  an  exception  in  case  of  the  tee* 
tator  being  the  parent  (or  in  hco  parentis  (g) )  of  the  Iqpatee : 
For  there,  whether  the  legacy  be  vested  or  contingent,  if  the 
legatee  be  not  an  adult,  (h)  interest  on  the  legacy  shall  be  al* 
lowed,  as  a  maintenance,  from  the  time  of  the  death  6l  the 
testator;  (t)  if  there  is  mo  other  provision  for  that  pur». 
pose.  (J)  The  Court  will  determine  the  quantum  of  alloiw* 
ance,  either  the  whole  of  the  usual  interest  allowed  by  the 
Court,  or  less,  according  to  circumstances.  (Jc) 

Where  the  legatee  is  the  child  of  the  testator,  and  a  spe- 
cific  sam  is  given  by  the  will  for  maintenance,  no  greater  al- 
iowance  can  be  claimed  for  that  purpose,  although  it  be  less 
than  the  usual  rate  of  interest  upon  the  legacy :  (/)  But  the 
Court  has  in  some  cases  increased  the  allowance,  where  it 


(c)  Heath  v.  Peny,  3  Atk.  101. 
Tyrrell  r.  Tyrrell,  4  Ves.  1 . 

(/)  Heath  v.  Perry,  3  Atk.  102, 
by  Lord  Hardwicke:  Crickett  v. 
Dolby,  3  Ves.  10. 

(g)  Acherley  v.  Vernon,  1  P. 
Wms.  783.  Beckford  t7.  Tobin,  1 
Ves.  sen.  308.  Hill  v.  Hill,  3  V.  & 
B.  183. 

(A)  Raven  v.  Waite,  1  Swanst. 
553. 

(i)  Harvey  v.  Harvey,  2  P. 
Wms.  21.  Incledon  v.  Northcote, 
3  Atk.  438.  Chambers  v.  Goldwin, 
11  Ves.  2.  Brown  v.  Temperley, 
3  Russ.  Chanc.  Cas.  263  :  Even 
though  the  will  should  contain  an 
express  direction  that  the  interest 
shall  accumulate  :  Mole  v.  Mole,  1 
Dick.  310.  M'Dermott  v.  Kealy, 
3  Russ.  Chanc.  Cas.  264,  note.     In 


the  case  of  a  child  m  vmtre  ul  mert^ 

interest  must  be  computed  from  the 
time  of  its  birth  :  Rawlins  «<;.  Raw- 
lins, 2  Cox.  425.  In  Newman  v. 
Bateson,  3  Swanst.  689,  a  legacy 
was  given  to  a  natural  child  of 
the  testator,  with  direction  to  ap- 
ply a  competent  part  of  the  inte- 
rest for  maintenance :  The  court 
held,  that  as  maintenance  was  ex- 
pressly given,  it  came  within  the 
common  rule  of  a  legacy  given  to  a 
child;  and  directed  interest  from 
the  time  of  the  testator's  death. 

(j)  Wynch  v.  Wynch,  1  Cox. 
433. 

(A;)  2  Rop.  Leg.  234.  3d  edit. 

(/)  Hearle  r.  Greenbank,  3  Atk. 
716.  Long  V.  Long;  3  Ves.  286, 
note. 
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iinraflScieDt  for  a  reasonable  maintenance,  and  where  the 
I^acy  was  vested,  (m) 

This  exception  is  not  extended  in  favour  of  a  wife;(ii) 
nor  of  natural  children,  (o)  nor  of  nephews  and  nieces,  (/?) 
nor  of  grandchildren,  (9)  unless  the  testator  were  m  loco  pa- 
rmUi$.{r) 


Where  the  payment  of  a  legacy  is  postponed  by  the  tes-  legacy  ffivea 
tetor  to  a  future  period,  as  until  the  legatee 'attains  twenty-  "  r»    ""^'^ 
one,  and  the  will  directs,  that  when  that  period  arrives,  the 
payment  shall  be  made  with  interest,  the  legacy  wiU  bear  in- 
terest only  from  the  end  of  the  year  after  the  testator's 
death,  (s) 


Where  a  vested  legacy,  either  particular  or  residuary,  is  iDterestof  le« 

given  to  an  infant,  without  appointing  any  time  for  payment,  ^^me  of  ?ii- 

and  it  is  subject  to  a  limitation  over  upon  a  devesting  con-  ^^^  legatee 

tingeney,  which  takes  effect;  as  where  the  legacy  is  given  underage 

upon  condition  to  devest  it  upon  the  death  of  the  legatee  ^^^^^  ^ 

legacy* 
under  twenty-one,  and  he  dies  under  that  ag^ ;  yet  as  the  le- 
gacy was  payable  at  the  end  of  the  year  after  the  testator's 
death,  his  executor  or  administrator,  and  not  the  legatee  over, 
will  be  entitled  to  the  interest  which  accrued  on  the  legacy 
during  the  infant  legatee's  life,  (t) 

The  same  doctrine  prevails  with  respect  to  a  gift  of  a  r«- 
sidme,  where  the  bequest  is  such  as  to  vest  immediately,  but 
not  payable  until  the  legatee  shall  attain  twenty-one,  with  a 
bequest  over  devesting  the  legacy  in  case  he  dies  under  that 


(m)  Aynswoith  v,  Pratchett,  13 
Ves.  321.   2  Rop.  Leg.  238.  3d  edit. 

(n)  Stent  V.  Robinson,  12  Ves. 
461.  Lowndes  v,  Lowndes,  1 5  Ves. 
301. 

(o)  Lowndes  v.  Lowndes,  15  Ves. 

801. 

{p)  Cricketti;.  Dolby,  3  Ves.  10. 

{q)  Haughton  v.  Harrison,  2  Atk. 
330.     Butler  t^.  Freeman,  3  Atk.  68. 


Descrambes  t;.  Tomkins,  4  Bro.  C.  C. 
149,  note.    S.  C.  1  Cox.  133. 

(r)  See  ante,  p.  880.  note  (g). 

(s)  Knight  V.  Knight,  2  Sim.  & 
Stu.  492. 

(/)  Taylor  v,  Johnson,  2  P.  Wms. 
504.  Shepherd  v.  Ingram,  Ambl. 
448.  Montgomerie  t;.  Woodley,  5 
Ves.  522.  3  Atk.  102,  note  by 
Sanders  to  Heath  v.  Perry. 
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age:  In  that  case  also,  although  the  legatee  dies  under 
twenty-one,  his  personal  representative  will  be  entitled  to  the 
interest  which  became  due  during  the  legatee's  life,  (u) 

The  rule  is  otherwise  with  respect  to  contingent  be- 
quests, (t;)  So  where  a  particular  legacy,  though  vested, 
b  not  payable  till  twenty-one,  and  nothing  is  said  in  the  will 
that  shews  the  testator's  intention  to  give  interest  in  the 
mean  time,  in  such  case,  if  the  legacy  be  devested  by  the 
death  of  the  legatee  before  attaining  twenty-one,  his  personal 
representatives  cannot  claim  the  interest  accruing  till  bis 
death,  (u?) 

.  But  where  a  particular  legacy  is  given,  even  contingent 
upon  the  event  of  the  legatee  attaining  twenty-one,  with  inr 
tere$t  in  the  mean  time,  and  the  legatee  dies  before  that  age ; 
th^  arrears  of  interest  up  to  the  time  of  his  death  wiU>  it 
seems,  belong  to  his  personal  representative,  (x) 


Rate  of  inter- 
est. 


It  remains  to  consider  the  rate  of  interest  allowed  on  lega- 
cies :  The  rule  at  present  established  is,  to  allow  four  per 
cent.,  whether  the  legacy  be  charged  upon  lands,  or  payable 
out  of  personal  estate  only,  (y)  Nor  will  the  rule  be  varied, 
it  should  seem,  in  the  Courts  here,  by  reference  to  the  higher 
rate  of  interest  allowed  in  the  country  where  the  testator  re- 
sided, or  where  the  fund  was  invested  at  the  time  of  making 
the  will.  Therefore,  a  legacy  by  a  testator  residing  in  Antigua 
will  not  in  an  English  court  be  allowed  to  bear  Antigua  inte- 
rest :  (z)  So  if  a  legacy  is  given  in  the  currency  of  Jamaica, 


(u)  Nicholls  V.  Osborne,  2  P. 
Wms.  419.  Chaworth  v.  Hooper, 
1  Bro.  C.  C.  81.  Hawkins  v.  Combe, 
1  Bro.  C.  C.  335.  And  see  Skey  v. 
Baines,  3  Meriv.  345,  346,  per  Sir 
W.  Grant. 

(v)  See  Cox's  note  to  Taylor  v, 
Johnson,  2  P.  Wms.  506.  See  also 
Descrambes  v.  Tomkins,  1  Cox. 
133.  S.  C.  4  Bro.  C.  C.  149,  in 
notis.  Glanvill  v.  Glanvill,  2  Meriv. 
38. 


(w)  See  Mr.  Sanders'  note  to 
Heath  v.  Perry,  3  Atk.  102,  and 
that  of  Mr.  Cox,  to  Taylor  v.  John- 
son, 2  P.  Wms.  506. 

(j:)  Harris  v.  Finch,  M'Clel.  141 ; 
but  see  Errington  v.  Chapman,  12 
Ves.  20. 

(y)  Wood  V.  Bryant,  2  Atk.  523. 
Treves  v.  Towshend,  1  Bro.  C.  C. 
386.  Sitwell  v,  Bernard,  6  Ves.  543. 

{z)  Malcolm  v.  Martin,  3  Bro. 
C.  C.  50.  See  also  Stapleton  r.  Con- 
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where  the  testator  resided,  and  there  are  assets  and  executors 
in  both  countries,  the  legatee  shall  be  allowed  interest  at  four 
per  cent  only,  and  not  Jamaica  interest,  in  a  suit  in  an  Eng- 
lish court  against  the  English  executor,  (a)  The  principle  is, 
that  the  fund  is  supposed  in  the  course  of  the  year  after  the 
testator^s  death  to  come  into  the  hands  of  the  executor,  and 
that  the  executor  can  make  four  per  cent,  of  it  here.  If  it 
were  proved  that  the  fund  was  abroad,  and  greater  interest 
made,  it  might  be  otherwise.  (6) 

But  interest  has  been  directed  to  be  computed,  as  against  the 
executor,  at  five  per  cent.,  when  the  property  has  been  employed 
by  him  in  trade,  (c)  And  in  a  case  where  an  executor  was  di- 
rected to  lay  out  the  testator^s  personalty  in  the  funds,  and  he 
unnecessarily  sold  out  stock,  keeping  large  balances  in  his  hands, 
and  resisting  payment  of  debts  by  a  false  pretence  of  out- 
standing demands,  he  was  charged  with  five  per  cent,  interest 
and  costs,  {d) 

The  interest  on  legacies  is  to  be  computed  upon  the  prin- 
cipal only,  and  not  upon  the  principal  and  interest,  {e)  But 
under  particular  circumstances,  the  Court  will  allow  the  le- 
gatee compound  interest :  As  where  there  is  an  express  di- 
rection in  the  will  that  the  executor  should  lay  out  the  fund 
to  accumulate,  and  he  neglects  to  do  so.  (/) 


way,  1  Ves.  sen.  427.  The  case  of 
Raymond  t7.  Brodbelt,  5  Ves.  199, 
was  decided  on  its  particular  cir- 
cumstances :  by  Sir  W.  Grant,  10 
Ves.  334. 

(<i)  Boorke  v.  Ricketts,  10  Ves. 
330. 

(6)  3  Bio.  C.  C.  54,  by  Lord  Al- 

Tanley. 

(c)  Heathcote  v,  Hulme,  1  Jac.  & 
Walk.  122.  See  also  Bumell  v. 
Brown,  Ibid.  175,  as  to  the  interest 


where  the  property  is  wrongfully 
withheld. 

(d)  Crackelt  v.  Betliune,  1  Jac.  & 
Walk.  586.  See  also  Mosley  v. 
Ward,  11  Ves.  581. 

(c)  Perkyns  v.  Baynton,  1  Bro. 
C.  C.  574.  Crackelt  v.  Bethune,  1 
Jac.  &  Walk.  586. 

(/)  Raphael  v.  Boehm,  11  Ves. 
92.  S.  C.  13  Ves.  590.  Domfoid  v. 
Dornford,  12  Ves.  127. 


8S^  Of  the  Payment  of  Legacies.     [Pt.  1 1 1 .  Bk.  1 1 1. 

Section  VII. 

In  what  Currency  Legates  are  to  he  paid. 

Upon  this  subject  the  intention  of  the  testator,  as  apparent 
upon  the  coostniotion  of  the  will,  is  to  famish  the  rule  of  de- 
cision :  {g)  Bat  where  legacies  are  given  generally,  it  will  be 
pretomed  that  the  testator  intended  that  they  should  be  paid  in 
the  money  of  the  country  in  which  he  was  domiciled  and  the  will 
was  made ;  without  regard  to  the  currency  of  the  place  where 
tfie  legatees  reside ;  Consequently,  if  a  testator  domiciled  in 
Jamaica  or  Ireland,  makes  his  will  there,  and  gives  legacies 
generally,  they  must  be  paid  in  Jamaica  or  Irish  money.  (A) 

So  if  a  testator,  domiciled  in  England,  charges  his  lands  in 
Ireland  or  the  West  Indies  with  legacies  generally,  without 
mentioning  whether  they  are  to  be  paid  in  sterling  money  or  in 
currency,  they  will  be  payable  in  sterling  money  ofEngland.  (t) 
Where  a  legacy  is  given  in  a  foreign  country  and  coin,  as  in  Sicca 
mpees,  by  a  will  of  a  testator  domiciled  in  India,  the  payment,  if 
made  by  remittance  to  this  country,  must  be  according  to  the  cur- 
rent value  of  the  rupee  in  India,  without  regard  to  the  exchange 
or  the  expence  of  remittance  :  So  as  to  other  countries.  (J) 


Section  VIII. 

Of  the  Payment  or  Delivery  of  Specific  Legacies. 

With  respect  to  the  payment,  or  delivery,  of  specific  lega- 
cies, a  question  may  arise,  whether  the  legatee  is  entitled  to 

(^)  Lansdowne  v.  Lanadowne,  2  Vin.  Abr.  209.   pi.  8.     S.  C.  1  P. 

Bligh.91.  Wms.  696.     Wallis  r.  Brightwell, 

(/i)    Saunders  v.  Drake,  2  Atk.  2  P.  Wms.  88,  89.     Lansdowne  v. 

466.      Pierson  v.  Garnet,  2   Bro.  Lansdowne,  2  Bligh.  91,  by  Lord 

C.  C.  38.      Malcolm  v,  Martin,  3  Eldon. 

Bro.  C.C.  50.    Lansdowne  v.  Lans-  (J)  Cockerell  v.  Barber,  16  Ves. 

downe,  2  Bligh.  92.  461. 

(i)  Phipps  V.  Lord  Anglesea,  5 
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inj  iDcrease,  which  may  have  happened  to  the  subject,  be- 
tween the  date  of  the  will  and  the  death  of  the  testator :  or, 
in  other  words,  whether  the  legacy  shall  have  relation  to  the 
one  period  or  the  other. 

The  general  rale  may,  perhaps,  be  stated  to  be,  that  in 
order  to  confine  the  bequest  to  the  date  of  the  will,  the  ex- 
pressions must  refer  unequivocally  to  the  property  which  the 
testator  then  had,  otherwise  they  will  not  be  allowed  to  have  that 
effect :  Thus  if  the  bequest  be  general,  as  of  all  the  testatoi^s 
goods  in  a  particular  house  or  place,  whatever  personal  chat- 
tels are  found  there  at  the  time  of  his  death  will  pass^  though 
not  there  at  the  date  of  the  will,  (it) 

However  if  the  testator  shews  a  clear  intention  to  dispose 
of  such  goods  as  belonged  to  him  in  a  particular  place  at  the 
date  of  his  will,  property  afterwards  brought  there  will  not 
pass :  as  where  the  bequest  is  **  of  all  such  part  of  my  per- 
sonal property  as  is  now  in  my  house  at ^  (/)    But  in 

All  Souls'  College  v.  Coddrington,  {m)  the  bequest  was  ^*  I  de- 
vise my  library  of  books,  now  in  the  custody  of  C,  to  All 
Souls'  College  in  Oxford ;"  and  the  testator  gave  to  the  same 
college  4000/.  more  to  augment  their  library :  he  afterwards 
bought  several  valuable  books,  which  were  placed  in  his 
library :  And  the  question  was,  whether  those  books  passed  to 
the  college :  Sir  Joseph  Jekyll,  M.  R.  determined  in  the 
atermative,  upon  the  construction  of  the  word  "  now;"  his 
Honour  being  of  opinion,  that  **  now"  did  not  relate  to  the 
books  which  were  in  the  library  at  the  date  of  the  will ;  but 
that  it  denoted  where  the  library  was ;  and  might  have  been 


(ik)  Sayer  r.  Sayer,  2  Vera.  688. 
1  Rop.  Leg.  220.  3d  edit.  But 
none  will  pass  by  such  a  bequest, 
which  are  not  actually  in  the  house 
or  place  at  the  testator*s  death,  how- 
ever clear  the  intention  of  the  tes- 
tator may  be  to  have  placed  them 
there :  Thus  if  one  bequeaths  to  his 
son  the  furniture  of  his  house  at  D., 
and  orders  goods  to  be  carried 
thither  from    London,  and   agrees 


with  the  carrier  for  that  purpose,  but 
dies  before  the  goods  are  removed  to 
D ;  they  cannot  pass  by  the  bequest : 
Beaufort  v.  Dundonald,  2  Vem.  739« 

(0  1  Rop.  Leg.  220.  3d  edit. 
Dormer  v.  Buroet,  cited  in  Down- 
ing V.  Townsend,  Ambl.  281.  Attj. 
Gen.  V.  Bury,  8  Vin.  Abr.  328.  pi.  2, 
1  £q.  Cas.  Abr.  201.  See  also 
Smallman  v,  Goolden,  1  Cox.  329. 

(»i)  1  P.  Wms.  597. 
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intended  to  distinguish  that  particular  library  from  any  other 
belonging  to  the  testator*  And  his  Honour  observed  *^  if 
I  devise  all  my  flock  of  sheep  now  on  such  a  hill,  or  in  such  a 
pasture ;  in  that  case,  because  sheep  are  in  their  nature  fluctu- 
ating,  some  must  die,  some  be  killed,  and  some  lambs  be 
produced  which  ifill  afterwards  breed,  and  it  being  the  case 
of  a  collective  body,  the  sheep  produced  afterwards  shall 
pass ;  and  this  is  within  the  reason  of  a  devise  of  a  personal 
estate,  which,  because  always  fluctuating,  shall  therefore  re- 
late to  the  time  of  the  testator's  death ;  besides  the  will,  as  to 
personals,  does  not  speak  till  after  the  testator's  death." 

.If  the  testator  bequeath  to  a  specific  legatee,  a  certain 
quantity  of  bank  stock,  for  example,  5000/.  standing  in  his 
name,  and  ahonus  be  given  by  the  bank,  under  the  statute 
06  G^eo.  3»  c.  96.  s.  3.,  in  the  interval  between  the  date  of  the 
irill  and  the  testator's  death,  the  additional  capital  will  not 
pass  to  the  legatee,  (n) 

Specificlegk-  It  may  be  observed,  in  conclusion,  that  it  is  the  duty  of 
lold  without  executors,  as  far  as  possible,  to  preserve  articles  specifically 
necessity.        bequeathed,  according  to  the  testator's  wish;   and   unless 

impelled,  they  ought  not  to  apply  them  to  the  payment  of 

debts,  (o) 


Section  IX. 


Of  Election. 


Although  the  limits  of  this  treatise  will  not  admit  of  a 
full  discussion  of  the  doctrine  of  election,  it  is  necessary  to 
state  briefly  the  nature  of  the  subject,  and  some  of  the 
leading  principles  established  with  respect  to  it. 


(n)  Norris  v.  Harrison,  2  Madd.      1  Sim.  145. 
2M.    But  see  Courtney  v.  Ferrers,         (a)  Clarke  v.  Ormonde,  Jacob,  108. 
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It  is  a  principle  of  equity,  that  a  person,  who  accepts  a  Doctrine  of 
a  benefit  under  an  instrument,  must  adopt  the  whole,  giving  election, 
fall  effect  to  its  provisions,  and  renouncing  every  right  incon- 
sistent with  it :  If  therefore  a  testator  assumes  to  dispose  of 
property  belonging  to  A.,  and  devises  to  A.  other  lands*,  or 
bequeaths  to  him  a  legacy,  by  the  same  will,  A.  will  not  be 
permitted  to  keep  his  own  estate,  and  enjoy  at  the  same  time 
the  fruits  of  the  devise  or  bequest  made  in  his  favour,  but 
must  elect,  whether  he  will  part  with  his  own  estate,  and  ac- 
cept the  provisions  of  the  will,  or  continue  in  the  enjojrment  of 
his  own  property,  and  reject  that  bequeathed,  (o) 

It  is  not' requisite,  for  the  operation  of  this  principle,  that 
the  testator  should  be  aware  that  the  property,  of  which  he  so 
undertakes  to  dispose,  is  not  his  own:  The  obligation  of 
making  an  election  will  be  equally  imposed  on  the  legatee, 
although  the  testator  proceeded  on  an  erroneous  supposition 
that  both  the  subjects  of  bequest  were  absolutely  at  his  own 
disposal.  (|7) 

It  is  necessary,  however,  that  the  intention  of  the  testator, 
to  dispose  of  the  property  which  is  not  his  own,  should  be 
clear :  the  intention  must  appear  by  demonstration  plain,  by  ' 
necessary  implication,  (g)  And  it  must  appear,  as  it  should 
seem,  upon  the  face  of  the  will :  for  it  seems  now  to  be 
established,  that  parol  evidence  is  inadmissible  for  the 
purpose  of  shewing  it.  (r) 

The  doctrine  of  election  is  applicable  to  interests  imme-  To  what  eases 
diate,  remote,  contingent,  of  value,  or  not  of  value.  (*)  applicable: 


(o)  See  Mr.  Swanston's  excellent 
notes  to  the  case  of  Dillon  «.  Par- 
ker, 1  Swanst.  396,  et  seq,:  and 
the  cases  collected  in  2  Rop.  Leg. 
482,  et  seq,  3d  edit.  1  Pow.  Dev. 
430,  et  seq.  Jarman's  edition. 

(p)  Whistler  v.  Webster,  2  Ves. 
jun.  370.  Thelluson  v.  Woodford, 
13  Ves.  221.  Welby  v.  Welby,  2 
Ves.  &  Beam.  199. 

(q)  Ranclifie  v.  Parkins,  6  Dow. 
179,  by  Lord  Eldon.     See  the  cases 


collected  in  2  Rop.  Leg.  498,  et  seq, 
3d  edit. 

(r)  Stratton  v.  Best,  1  Ves.  jun. 
285.  Doe  v.  Chichester,  4  Dow. 
65.  76.  78.  89.  1  Rop.  Husband 
and  Wife,  590.  Jacob's  edition.  See 
the  cases,  contra^  collected  in  the 
notes  to  Dillon  v,  Parker,  1  Swanst* 
402, 403. 

(s)  Wilson  V.  Towshend,  2  Ves. 
jun.  697,  by  Lord  Loughborough. 
Webb  V.  Lord  Shaftsbury,  7  Ves. 
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heir  at  law : 


It  musty  however,  be  obseryed,  that  the  doctrine  does  not 
preclude  a  party  claiming  by  the  will  from  enjoying  a  deri- 
Tative  interest,  to  which  he  is  entitled  at  law,  under  a  legal 
estate  taken  in  opposition  to  the  will :  Thus  a  man  may  be 
tenacnt  by  curtesy  of  an  estate  tail»  held  by  his  wife  in  oppo- 
sition to  a  will  under  which  he  accepts  a  legacy.  (0 

Nor  is  that  doctrine  applicable  as  against  creditors  taking  the 
benefit  of  a  devise  for  payment  of  debts,  and  also  enforcing 
their  legal  claim  upon  other  funds  disposed  of  by  the  will.  (») 

Again,  the  doctrine  of  election  is  not  applicable,  where 
real  property  is  assumed  to  be  devised  by  a  will  not  executed 
so  as  to  pass  it,  and  by  the  same  will  a  legacy  is  given  to  the 
heir :  In  such  a  case  the  heir  may  take  the  legacy,  without 
making  g^ood  the  devise  ;(t7)  unless  the  imperfectly  executed 
will  contains  an  express  condition  to  that  effect  annexed  to 
the  legacy,  (w) 

The  law  is  the  same  where  the  devise  of  the  land  b  in* 
valid,  on  account  of  want  of  capacity  to  devise,  by  reason  of 
infancy  or  coverture,  (x) 


481.  In  Fonester  v.  Cotton,  Ambl. 
388.  S.  C.  1  Eden.  532,  Lord  Nor- 
thington  said  that  the  rule  of  election 
must  be  confined  to  plain  and  sim- 
ple devises  of  the  inheritance,  and 
cannot  be  extended  by  limitations : 
And  Lord  Hardwicke  appears,  in 
Bor  V.  Bor,  3  Bio.  P.  C.  178,  note, 
Toml.  edit.,  to  have  thought  that  it 
did  not  extend  to  interests  in  re- 
mainder after  an  estate  tail.  (See 
also  ace,  Stewart  v.  Henry,  Vem.  & 
Scriv.  49) :  But  these  opinions  have 
not  been  sanctioned  by  subsequent 
authorities :  See  Mr.  Swanstou's 
note  to  Dillon  v.  Parker,  1  Swanst. 

407,  408 :  and  Graves  v.  Forman, 
cited  3  Ves.  67. 

(t)  Cavan  v,  Pulteney,  2  Ves.  jun. 
544.    S.  C.  3  Ves.  384.  1  Swanst. 

408,  note.    See  also  Brodie  v,  Bar- 


ry, 2  Ves.  &  Beam.  127;  and  Mr. 
Jacob*s  note  to  his  edition  of  Roper, 
Husb.  &  Wife,  vol.  i.  p.  30. ' 

(tt)  Kidney  v.  Coussmaker,  12 
Ves.  136.  1  Swanst.  408,  note.  1 
Powell.  Dev.  437,  Jarman's  edit 

(r)  Gary  v.  Askew,  1  Cox.  241. 
Sheddbn  v.  Goodrich,  8  Ves.  481. 
Brodie  v.  Barry,  2  Ves.  &  Beam. 
127.  Gardiner  v.  Fell,  1  Jac.  & 
Walk.  22.  1  Swanst.  406,  note  to 
Dillon  V,  Parker. 

(w)  1  Cox.  244.  8  Ves.  497.  2 
Ves.  &  Beam.  130.  Boughton  v. 
Boughton,  2  Ves.  sen.  12.  1  Swanst. 
406,  note.  Dundas  v.  Dundas,  2 
Dow.  &  Clark.  349,  374. 

(x)  Ilearle  v.  Greenbank,  3  Atk. 
695.  715.  S.  C.  1  Ves.  sen.  298. 
Rich  V.  Cockell,  9  Ves.  369.  1 
Swanst.  406,  note. 
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It  is  farther  necessary  to  consider  the  subject  as  applied  to  the  widow  en- 
case of  a  widow  entitled  to  dower.  To  exclude  a  widow  from  dower. 
her  legal  right,  either  there  must  be  an  express  declaration  to 
that  effect,  or  it  must  appear  clearly  from  the  whole  frame  of 
the  willy  that  it  was  the  testator's  intention  to  give  her  some 
interest  wholly  inconsistent  with  her  enjoyment  in  that  legal 
right,  (y)  ''  It  is  to  be  collected  from  all  the  cases/'  said 
•Lord  RedesdalOy  in  Birmingham  v.  Kirwan,(z)  **  that  as  the 
right  to  dower  is  in  itself  a  clear  legal  right,  an  intent  to 
exclude  that  right  by  voluntary  gift,  must  be  demonstrated 
either  by  express  words,  or  by  clear  and  manifest  implication. 
If  there  be  any  thing  ambiguous  or  doubtful,  if  the  court 
cannot  say  that  it  was  clearly  the  intention  to  exclude,  then 
the  averment  that  the  gift  was  made  in  lieu  of  dower,  cannot 
be  supported ;  and  to  make  a  case  of  election,  that  is  neces- 
sary ;  for  a  gift  is  to  be  taken  as  pure,  until  a  condition 
appear :   This  I  take  to  be  the  ground  of  all  the  decisions/' 

Accordingly,  in  Lawrence  v.  Lawrence,  (a)  it  was  decided 
by  the  House  of  Lords,  that  where  a  testator  gave  certain 
legacies  to  his  widow,  and  also  part  of  his  real  estate  during 
her  widowhood,  and  devised  the  residue  to  other  persons  ;  she 
was  not  precluded  from  taking  dower  in  the  whole :  the  sole 
possession  of  part  of  the  lands  not  being  deemed  inconsistent 
with  the  assertion  of  a  legal  right  to  a  third  of  the  whole. 

But  where  the  provisions  of  the  will  are  absolutely  in- 
consistent with  her  claims  of  dower,  the  widow  must  make 
her  election.  The  difficulty  of  applying  this  principle^  in 
the  ascertaining  whether  the  inconsistency  does  or  does  not 
exist,  has  given  rise  to  numerous  and  somewhat  conflicting 
decisions.  (6)  It  may,  perhaps,  be  useful,  in  this  place,  to 
•mention  those  which  are  most  recent.  In  MiaU  v.  Brain,  (c) 
Sir  J.  Leach,  V.  C.  held,  that  the  widow  was  put  to  her 

{y)  1    Russ.    Chanc.  Cas.  133.  (a)  2  Vera.  365.     S.  C.  Freem. 

See  the  authorities  establishing  this  Chanc.  Cas.  234.    3  Bro.  P.  C.  483. 

principle  collected  in  1  Rop.  Husb.  Toml.  edit. 

&  "Wife,  577,  et  seg,  Jacob's  edition.  (b)  See  the  cases  collected  in  2 

2  Rop.  Leg.  530,  et  seg,  3d  edit.  Rop.  Leg.  540,  et  seg.  3d  edit. 

(jr)  2  Scho.  &  Lefr.  452.  (r)  4  Madd.  119. 125. 
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««•  a  general  devise  to  trnstees,  of  the  real 

«iiu;h  formed  part  of  it,  was  given  upon 

sttdTer  the  testator's  daughter  to  use^  occup}/ 

,    .    Of  MT  Kfe ;  his  Honour  thinking  that  the  tes- 

,.^m^*>Awd  tor  his  daughter  the  j9^«ona{  use,  occupa- 

.^  .iAf^fyment  of  the  house,  so  as  to  be  inconsistent  with 

..%*«  .«  n^ht  to  dower  out  of  it :  there  being,  therefore, 

^*  x*  the  property,  with  respect  to  which  it  was  clear 

^^    M4»(ur  did  not  intend  it  should  be  subject  to  dower,  it 

^»ift«Nl,  Miice  the  whole  of  the  property  was  given  by  one 

^vmw-a'mI  devise,  that  he  did  not  intend  that  any  portion  of  it 

^^guid   be    subject    to    dower.  (<{)    Again,   in    Butcher  v. 

ikcmff^  (e)  his  Honour  decided,  that  where  the  testator  di- 

i^i;«ed  his  trustees  to  continue  his  farming  business  on  his 

tiumi  of  one  hundred  and  thirty-six  acres,  during  the  minority 

olt  bis  daughter,  and  for  her  benefit,  the  widow,  a  devisee,  was 

put  to  her  election  in  respect  of  her  dower  out  of  this  farm, 

because  the  testator's  intention  was  that  the  trustees  should  be 

possessed  of  the  entire  farm,  and  her  title  to  dower  would 

disappoint  that  intention.     So  in  Roadley  v.  Dixon,  (/)  the 

testator,  after  bequeathing  to  his  wife  an  annuity,  charged  on 

bis  estate  at  S.,  with  power  of  entry  and  distress,  if  it  should 

be  in  arrear  for  thirty  days,  and  giving  other  legacies,  and 

annuities,  which  he  charged  on  his  lands  at  S.  in  aid  of  his 

personal  estate,  gave  and  devised  all  his  real  and  personal 

property  to  trustees,  upon  certain   trusts;  and   he  directed 

them  to  occupy  and  manage,  diu-iug  the  minority  of  his  son,  a 

farm  constituting  the  greater  part  of  his  estate  at  S.,  and  to 

let  and  manage  the  residue  of  his  real  estates,  and  to  receive 

the  rents  of  the  whole  of  his  real  estates :  And  Lord  Lynd- 

hurst  held,  that  the  widow  must  be  put  to  elect  between  her 

dower  and  the  benefits  given  her  by  the  will. 

In  Reynolds  v.  Torin,  (y)  the  testator  bequeathed  to  his  wife 
during  her  life  four-sevenths  of  the  income  of  his  general  resi- 
duary estate,  in  which  he  intended  to  include  a  Scotch  heritable 

({/)  See  also  the  observations  of         (e)  5  Madd.  61. 
the  Lord  Chancellor    in    3    Russ.  (7*)  3  Uuss.  Chanc.  Cas.  192. 

Clianc.  Cas.  204.  205.  (g)  1  Russ.  Chanc.  Cas.  129. 
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bond ;  but  the  infant  heir,  having  elected,  under  the  order  of 
the  oourty  to  claim  against  the  will,  took  that  bond  by  his  legal 
title,  subject  to  the  widow's  right  of  terce :  And  Lord  Giiford 
held,  that  the  widow  must  elect ;  and  that,  although  disap- 
pointed of  the  four-sevenths  of  the  interest  of  the  bond  debt, 
which  the  testator  meant  her  to  enjoy,  she  must,  if  she  claimed 
what  he  had  effectually  bequeathed  to  her,  bring  in  her  terce 
to  increase  the  general  residuary  estate. 

Whether  a  mere  charge  of  an  annuity  upon  the  land  sub- 
ject to  dower,  with  a  clause  of  entry  and  distress,  will  be  suf- 
ficient to  put  the  widow  to  her  election,  is  a  question  which 
has  given  occasion  for  much  contrariety  of  decision,  and  is 
still  unsettled,  (h) 

The  enquiry,  as  to  what  acts  or  acquiescence  constitute  an  What  consti- 
implied  election,  must  be  decided  rather  by  the  circumstances  !?J^  "^  ® 
of  each  case  than  by  any  general  principle :  The  questions 
are,  whether  the  parties  acting  or  acquiescing  were  aware  of 
their  rights :  whether  they  intended  election :  whether  they 
can  restore  the  individuals  affected  by  their  claim  to  the  same 
situation  as  if  the  acts  had  never  been  performed :  or  whether 
these  enquiries  are  precluded  by  lapse  of  time.  (0 

A  party  bound  to  elect  b  entitled  first  to  ascertain  the 
▼alae  of  the  funds ;  and  for  that  purpose  may  sustain  a  bill  to 
hare  all  necessary  accounts  taken.  (J)  And  election,  under 
a  misconc^tion  of  the  extent  of  claims  on  the  fund  elected, 
k  not  conclusive,  {k) 

Another  subject  of  much  doubt,  with  respect  to  the  doc-  Effect  of  elec- 
trine  of  election,   has  been,  whether  the  election  to  take  ^^'^- 
against  the  will  induces  the  necessity  of  relinquishing  the  be- 
nefit given  by  it  in  totOy  or  only  imposes  an  obligation  to  in- 

(k)  See  the  cases  cited  in  the  ar-  Dillon  v,  Parker,  1  Swanst.  382,  and 

guments  of  the  recent  case  of  Road-  the  cases  there  collected.    Bee  also 

Itj  v»  Dixon,  3  Russ.  Chanc.  Cas.  Morgan  v,  Edwards,  1  Bligh.  N.  S« 

192,  and  the  observations    of  the  401. 
Lord  Chancellor  on  the  point,  in  3         (j)  Ibid. 
RtUB.  Chanc.  Cas.  201,  202.  (A)  Ibid. 

(t)  See  Mr.  Swanston*s  note  to 
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demnify  the  claimants  whom  it  disappoints ;  that  is»  as  it  is 
sometimes  expressed,  whether  the  principle,  on  which  the 
doctrine  of  election  proceeds,  is  forfeiture  or  compensation.  (/) 
The  more  recent  authorities  are  said  to  establish,  that  com- 
pensation only  is  to  be  made,  (m) 


Section  X. 

Of  the  Refunding  of  Legacies. 

Under  certain  circumstances,  legatees  are  bound  to  refund 
their  legacies,  or  a  rateable  part  of  them.  It  will,  perhaps, 
be  most  convenient  to  consider,  1st,  In  what  cases  the  exe- 
cutor can  compel  a  legatee  to  refund ;  2ndly,  In  what  cases  a 
creditor  has  that  right ;  3rdly,  In  what  cases  one  legatee  can 
make  another  refund :  It  will  be  observed,  however,  that  the 
two  latter  of  these  enquiries  are  not  properly  within  the  scope 
of  this  treatise. 
1st.  When  1st.  In  what  case  the  executor  can  compel  a  legatee  to  re- 

can  make  a      fund .  The  general  rule  on  this  subject  was  laid  down  by  Sir  John 
legatee  re-        Strange,  M .R.  in  Orr  y.Kaines\(n)  *'  Whenever  an  executor 

pays  a  legacy,  the  presumption  is,  that  he  has  sufficient  to 
pay  all  legacies,  and  the  Court  will  oblige  him,  if  solvent,  to 
pay  the  rest ;  and  not  permit  him  to  bring  a  bill  to  compel  the 
legatee,  whom  he  voluntarily  paid,  to  refund."  (o) 

But  where  the  payment  of  the  legacy  by  the  executor  is 
under  the  compulsion  of  a  suit,  he  is  entitled  to  compel  the 
legatee  to  refund,  in  case  of  a  deficiency  of  assets.  ( jp) 

Again,  if  the  executor  pays  away  the  assets  in  legacies, 

(/)   See  the  cases  collected  and  Mr.  Jacobus  note  tibi  supra, 

discussed  in   the  valuable  note  of  (n)  2  Ves.  sen.  194. 

Mr.  Swanston  to  Gretton  v.  Haward,  (o)  See  also  Cop  pin  r.  Coppin, 

1    Swanst.  433 ;    and   that  of  Mr.  2  P.  Wms.  296. 

Jacob  to  his  edition  of  Rop.  Husb.  &  (p)  Newman  v.  Barton,  2  Vem. 

Wife,  vol.  i.  p.  566,  205.     Noel  v.  Robinson,  2  Ventr. 

(w)  1  Swanst.  442.  note:  but  see  368.    S.  C.  1  Vern.  04. 
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and  afterwards  debts  appear,  of  which  he  had  no  previous 
notice,  and  which  he  is  obliged  to  discharge,  he  may,  by  a 
bill,  compel  the  legatees  to  refund,  (q) 

It  seems,  that  formerly  legatees  used  to  give  security  to 
the  executor  for  refunding,  if  the  assets  proved  should  be  in- 
sufficient, (r) 

In  a  recent  case,  (s)  an  annuity  was  bequeathed  to  a  lega- 
tee, but  he  was  not  entitled  to  it  until  he  attained  twenty- 
one  :  The  executrix,  by  mistake,  made  payments  to  the  lega- 
tee in  respect  of  his  annuity  for  two  years  before  he  attained 
that  age :  And  it  was  holden  that  the  executrix  was  entitled 
to  retain  them  out  of  the  future  payments  of  the  annuity. 

2.  In  whatycase  a  creditor  of  the  testator  can  call  on  a  legatee  2d.  When  a 
to  refund.    Where  the  testator's  funds  at  the  time  of  his  death  ^^^^  ^  \q^. 
are  not  sufficient  to  pay  both  debts  and  legacies,  it  is  clear  that  *®®  refund. 
an  unsatisfied  creditor  can  compel  a  satisfied  legatee  to  re- 
fund, whether  the  legacy  was  paid  to  him  voluntarily  or  by 
compulsion :  (f)  and  it  should  seem  that  he  would  have  the 

same  right,  though  the  testator's  funds  at  the  time  of  his 
death  were  sufficient  to  pay  both  debts  and  legacies,  (u) 

3.  In  what  cases  one  legatee  can  oblige  another  to  refund.  3d.  When 

one  letr&tee 
If  the  assets  were  originally  sufficient  to  satisfy  all  the  lega-  can  make 

cies,  and  afterwards  by  the  wasting  of  the  executor  there  is  a  ano^^^r  re- 

.  .  .  fund, 

deficiency,  an  unsatisfied  legatee  cannot  oblige  a  satisfied  one 

to  refund,  whether  the  legacy  were  paid  him  with  or  without 

suit :     But  if   the   assets   were   not  originally  sufficient   to 

pay  all  the  legacies,  and  one  legatee  receives  his  legacy  in 

full,  in  that  case  the  unsatisfied  legatees  may  compel  the  one 

so  paid  to  refund,  (v) 

(g)  Nelthrop  v.  Biscoe,  1  Chanc.  Ventr.  360.     Noel  v,  Robinson,  1 

Cas.  136.     Davis  v.  Davis,  8  Vin.  Vern.  94.  S.  C.  2  Ventr.  358.  Anon. 

Abr.  423.  tit.  Devise,  (Q.  d).  pi.  35.  1  Vern.  J62.     Newman  t?.  Barton, 

1  Rop.  Leg.  398.  3d  edit.  2  A'ern.  205.     Gillespie  v.  Ale^can- 

(r)  Chamberlain  v.  Chamberlain,  der,  3  Russ.  Chanc.  Cas.  136,  137, 

1  Chanc.  Cas.  257.     Anon.  1  Atk.  by  Lord  Eldon.     Ante,  p.  834,  835. 

491.    Ante,  p.  834.  (w)    Hodges    v,  Waddington,    2 

(*)  Livesey  v.  Livesey,  3  Russ.  Ventr.  360.    Anon.  1  Vern.  162. 

Chanc.  Cas.  287.  («)  By  Sir  Joseph  Jekyll,  in  1  P. 

(0    Hodges  V,  Waddington,    2  Wms.  495.     Walcott  v.  Hall,  1  P. 
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But  it  should  seem,  that  in  no  case,  where  the  executor  is 
solvent,  can  an  unsatisfied  legatee  maintain  a  suit  against 
another  who  has  been  satisfied :  because  the  remedy  is  in  the 
first  place  against  the  executor,  who,  by  paying  the  one  le- 
gacy, has  admitted  assets  to  pay  all.  {w) 


Legatee  re- 
funding not 
charged  with 
interest 


It  remains  to  be  considered,  in  what  cases  legatees,  who 
are  compelled  to  refund,  shall  do  so  with  interest.  On  this 
point.  Lord  Eldon  has  stated  (x)  the  rule  to  be,  **  If  a  legacy 
has  been  erroneously  paid  to  a  legatee,  who  has  no  farther 
property  in  the  estate,  in  recalling  that  payment,  I  apprehend, 
that  the  rule  of  the  Court  is  not  to  charge  interest ;  but  if 
the  legatee  is  entitled  to  another  fund  making  interest  in 
the  bands  of  the  Court,  justice  must  be  done  out  of  his 
share.'' 


Wms.  495,  note  1,  by  Mr.  Cox. 
S.  C.  2  Bro.  C.  C.  305.  See  also 
the  observation  of  the  Master  of  the 
Rolls  in  Gillespie  v.  Alexander,  3 
Russ.  Chanc.  Cas.  133. 


(w)  Orr  V,  Raines,  2  Ves.  sen. 
194.    1  Rop.  Leg.  399.  3d  edit.   - 

{x)  Gittins  v,  Steele,  1  Swanst. 
200. 


Ch.v.  §1.] 
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CHAPTER  THE  FIFTH. 


OF    PAYMENT   OP   THE   RESIDUE. 


Section  I. 

Of  the  Residuary  Legatee. 

When  the  executor  has  paid  all  the  debts,  and  al]  the  lega- 
cies heretofore  mentioned,  he  must,  in  the  last  place,  pay 
over  the  surplus  or  residue  of  the  personal  estate  to  the  resi- 
duary legatee,  if  any  such  be  nominated :  And  although  the 
residuary  legatee  dies  before  the  payment  of  debts,  and  be- 
fore the  amount  of  the  surplus  is  ascertained,  yet  it  shall  de- 
volve on  his  personal  representative,  (a) 

Where  the  residuary  legatee  is  nominated  generally,  he  is  Residuary 
entitled,  in  that  character,  to  whatever  may  fall  into  the  resi-  ^yT  ^^°^ 
due  after  the  making  of  the  will,  by  lapse,  invalid  disposition, 
or  other  accident ;  (h)  or  by  acquirement  subsequent  to  the 
date  of  the  will,  (c)     **  It  has  long  been  settled,"  said  Sir 


(a)  Brown  v.  Farndell,  Cartli.  52. 
Toller.  341. 

{h)  Jackson  v.  Kelly,  2  Ves.  sen. 
285.  Kennell  v.  Abbott,  4  \'es.  803. 
Cambridge  v.  Rous,  8  Ves.  12. 
Bird  V.  Le  Fevre,  15  Ves.  589.  Ro- 
berts r.  Cooke,  16  Ves.  451 .  Smith  r. 
Fitzgerald,  3  V.  &  B.  3.  Leake  v. 
Robinson,  2  Meriv.  392.  Legge  v. 
Asgill,  1  Turn  265.  in  notis,  An- 
dree  v.  Ward,  1  Rus:>.  Chanc.  Cas. 
260. 


(c)  Bland  v.  Lamb,  5  Madd.  412. 
S.  C.  confirmed  on  appeal,  2  Jac.  & 
Walk.  399.  See  also  Fleming  v. 
Burrows,  1  Russ.  Chanc.  Cas.  276  ; 
and  Ilearne  v.  Wigginton,  6  Madd* 
119.  But  the  nomination  of  a  resi- 
duary legatee  will  not  prevent  his 
taking  a  lapsed  bequest  by  substitUc 
tion,  i.  e.  in  the  place  of  the  deceased 
legatee,  when  the  testator  shows  his 
intention  tliat  the  residuary  legatpe 
should  so  take  it ;  and  tliere  is  do 
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reiiiduary  le- 
gatee parti- 
ally. 


William  Grant,  in  Cambridge  v.  RcmSy  {d)  **  that  a  residuary 
bequest  of  personal  estate  (for  it  is  otherwise  as  to  real)  car- 
riesy  not  only  every  thing  not  disposed  of,  but  every  thing  that, 
in  the  event,  turns  out  not  to  be  disposed  of."  So  it  was  ob- 
served by  Sir  John  Leach,  V.  C.  in  Jones  v.  Mitchell:  («) 
**  The  will,  as  to  personal  estate,  speaks  at  the  time  of  the 
death  of  the  testator,  and  the  residuary  legatee  takes,  not 
only  what  is  undisposed  of  by  the  expressions  of  the  will,  but 
that  which  becomes  undisposed  of  at  the  death,  by  disappoint- 
ment of  the  intentions  of  the  will :  It  is  otherwise  as  to  the 
residuary  devisee  of  real  estate,  or  of  the  price  of  real  estate : 
As  to  him,  the  will  speaks  only  at  the  time  of  making  it,  and 
he  can  take  nothing  but  what  is  at  that  time  intended  for 
him." 

But  the  testator  may,  by  the  terms  of  the  bequest,  narrow 
the  title  of  the  residuary  legatee,  so  as  to  exclude  him  from 
lapsed  legacies :  As  where  it  appears  to  be  the  intention  of 
the  testator  that  the  residuary  legatee  should  have  only  what 
remained  after  the  payment  of  legacies.  (/)  But  very  special 
words  are  required  to  take  a  bequest  of  the  residue  out  of 
the  general  rule,  (g) 

Again,  the  testator  may,  by  the  terms  of  the  will,  so  circum- 
scribe and  confine  the  residue,  as  that  the  residuary  legatee, 
instead  of  being  a  general  legatee,  shall  be  a  specific  legatee, 
and  then  he  shall  not  be  entitled  to  any  benefit  accruing  from 
lapses,  unless  what  shall  have  lapsed  constitute  a  part  of  the 


inconsistency  between  the  charac- 
ters of  a  residuary  and  a  particular 
or  substituted  legatee  to  prevent  it : 
In  fact  the  latter  title  tnay  be  more 
beneficial  than  the  former,  upon  a 
deficiency  of  assets  to  pay  all  the 
debts  and  legacies ;  for  as  residuary 
legatee,  he  can  claim  nothing  until 
all  debts  and  legacies  are  fully  paid ; 
but  as  a  particular  or  substituted 
legatee,  his  right  to  an  equality  of 
payment  with  the  rest  is  preserved ; 
BO  that,  after  rateably  abating  with 


them,  he  is  entitled  to  receive  the  re- 
mainder of  the  legacy:  1  Rop.  Leg, 
429.  3d  edit.  Rose  v.  Rose,  17  Ves. 
347.  352. 

(rf)  8  Ves.  25. 

(e)  1  Sim.  &  Stu.  294. 

(y)  Davers  v.  Dewes,  3  P.  Wms. 
40.  Atty.  Gen.  v,  Johnstone,  Ambl. 
577.  See  also  Nisbett  v.  Murray, 
5  Ves.  149.  Baker  v.  Hall,  12  Ves. 
497.     2  Rop.  Leg.  587.  3d  edit. 

(g)  By  Lord  Eldon,  in  Bland  v. 
Lamb,  2  Jac.  &  Walk.  406. 
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particular  residue :  (A)  Thus  in  Cook  v.  Oakley, (i)  A.  on  board 
a  ship  made  his  will,  and  gave  to  his  mother,  if  alive,  his  gold 
rings,  buttons,  and  chests  of  clothes,  and  to  his  executor,  who 
was  on  board  with  him,  his  red  box,  arrack,  and  all  things  not 
before  bequeathed ;  and  at  the  time  of  making  his  will  he  was 
^ititled  to  a  considerable  leasehold  estate  by  the  death  of  his 
father,  of  his  right  to  which  he  was  ignorant :  It  was  holden, 
that  A.'s  executor  was  legatee  of  a  particular  residue,  namely, 
of  what  the  testator  had  on  board  the  ship ;  and  such  legacy 
excluded  him  from  the  general  residue :  But  that  as  A.'s 
mother  died  in  his  lifetime,  his  rings,  buttons,  and  chests  of 
clothes  lapsed  into  such  particular  residue,  and  devolved  on 
his  executor,  not  as  executor,  but  as  legatee  of  such  particular 
residue.  (J) 

Where  the  residuary  estate  is  bequeathed  to  several  persons  Survivorship 

in  joint-tenancy,  if  one  or  more  of  them  happen  to  die  in  due : 
the  lifetime  of  the  testator,  or  after  his  deaths  but  before  the 
severance  of  the  joint-tenancy  in  the  residue,  their  shares 

will  survive  to  the  others,  (i)     But  if  the  residue  be  given  in  case  of 

to  several  as  tenants  in  common,  the  shares  of  the  deceased  diTary  Iw!-' 

shall  not  go  to  the  survivors,  but  shall  devolve  on  the  tes-  ^^es : 
tator's  next  of  kin,  according  to  the  statute  of  distributions, 
as  so  much  of  the  personal  estate  remaining  undisposed  of  by 
the  will.  (/) 

It  may  also  be  convenient  to  mention  in  this  place,  that  ^^  case  of 

where  co-executors  take  a  residue  in  that  character,  they  cutora  enti- 

take  as  joint-tenants :  Therefore,  if  one  of  them  dies  after  ^^^}^  ^^ 
''  residue. 

the  death  of  the  testator,  but  before  the  severance  of  the 
joint-tenancy  in  the  residue,  his  share  will  survive  to  his  co- 


(A)  Toller.  343.  (/)  Bagwell  v.  Dry,  1  P.  Wms. 

(i)  1  P.  Wms.  302.  700.    Page  v.  Page,  2  P.  Wms.  488. 

(J)  See  also  2  Hop.  Leg.  589.  3d  Painter  v.  Salisbury,  cited  in  Ben- 
edit,  net  V,  Batchelor,   1   Ves.  jun.  67. 

{k)  Webster  r.   Webster.   2    P.  Peat  v.  Chapman,  1  Ves.  sen.  542. 

Wms.  347.    Ante,  p.  763.  Ante,  p.  763. 
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exeoutors,  and  his  own  executors  or  administrators  will  be 
excluded  as  well  as  the  next  of  kin  of  the  testator,  (m)  Thns, 
in  Baldtoyn  v.  Johnstm,  (n)  where  two  executors  divided  a  part 
of  the  testator's  property,  but  lodged  a  sum  in  the  funds  for 
secHring  the  payment  of  an  annuity ;  it  was  holden,  that  as  to 
this  they  were  joint-tenants,  and  that  it  should  survive  upon 
the  death  of  one  to  the  other.  So  in  Griffiths  v.  Hamilton,  (o) 
all  the  executors  died  except  two,  Hoare  and  GriflSths: 
Hoare  alone  proved,  and  died:  after  his  death,  Griffiths 
proved :  And  he  was  declared  entitled,  as  surviving  executor, 
to  fdl  the  testator's  personal  estate,  not  reduced  into  posses- 
sion, and  divided  brfore  the  death  of  Hoare. 


Sbgtion  II. 

Of  the  Right  of  the  Executor  to  the  Residue,  in  case  there  is 

no  Residuary  Legatee. 

If  the  testator  neither  makes  any  disposition  of  the  residue, 
nor  appoints  an  executor,  the  residue  belongs  clearly  to  the 
next  of  kin :  But  if  the  testator,  appointing  an  executor, 
makes  no  disposition  of  the  residue,  a  question  arises  whether 
it  shall  belong  to  such  executor  or  to  the  next  of  kin :  And  this 
is  an  enquiry  which  has  given  rise  to  much  litigation  and  dif- 
ficult discussion :  In  future,  however,  it  is  to  be  hoped  that 
the  recent  act  of  parliament  (hereinafter  stated  at  large)  will 
free  this  subject  from  the  great  variety  of  distinctions  which 
have  been  established  with  respect  to  it. 

At  law,  it  has  been  the  rule  from  the  earliest  period,  that 
the  whole  personal  estate  devolves  on  the  executor ;  and  if, 
after  payment  of  the  funeral  expences,  testamentary  charges, 

(m)  Frcwen  v.  Relfe,  2  Bro.  C.  C.  V.  &  B.  72.    S.  C.  Cooper.  58. 

220.     Baldwyn  v.  Johnson,  3  Bro.  (n)  3  Bro.  C.  C.  455. 

C.  C.  455.     Griffiths  v.  Hamilton,  (o)  12  Ves.  298. 
12  Ves.  298.    White  v.  Williams,  3 
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debts,  and  legacies,  there  shall  be  any  surplus,  it  shall  vest  in 
him  beneficially,  (p) 

In  equity,  primA  faciei  the  rule  has  been  the  same  as  at 
law:  The  numerous  cases  upon  the  subject  must  be  consi- 
dered as  haying  established  the  general  rule,  that  the  exe- 
cutor, by  the  mere  force  of  the  appointment,  should  take 
all  the  undisposed  of  residue  of  the  personal  estate,  as 
well  beneficial  as  legal :  (q)  But  this  general  nile  has  been 
Gontrolled  in  equity,  in  all  cases  where  a  necessary  implica- 
tion or  strong  presumption  has  appeared,  that  the  testator 
meant  to  give  only  the  office  of  executor,  and  not  the  benefi- 
cial interest  in  the  residue :  In  all  such  cases,  the  executor 
has  been  considered  a  trustee  for  the  next  of  kin  of  the  tes- 
tator ;  or,  in  cases  where  no  next  of  kin  can  be  found,  a  tm»- 
.tee  for  the  Crown,  (r) 

But  though  the  general  rule  has  been  thus  olearly  esta- 
blished, great  and  inevitable  difficulty  has  existed  in  applying 
it  to  particular  cases.  It  was  observed  by  Sir  Wm.  Grant,  (s) 
that  '*  so  long  as  the  doctrine  of  the  Court  with  regard  to  the 
right  of  executors  to  the  residue  of  personal  estate,  not  ex- 
pressly disposed  of,  shall  stand  upon  its  present  footing,  it  is 
impossible  to  lay  down  any  rules  to  prevent  the  frequent  re- 
currence of  this  question ;  for,  as  it  is  always  open  to  the 
next  of  kin  to  shew  intention,  from  the  particular  wording  of 
the  will,  adverse  to  the  effect  of  the  legal  appointment  of 
executor,  the  circumstances,  from  which  it  may  be  endea- 
voured to  deduce  that  intention,  may  be  infinitely  varied.'' 

Such   being   the  state    of   the   jurisdiction  of  courts  of 
equity,  in  cutting  down  the  right  of  the  executor,  the  act  of 
1  Wm.  4.  chap.  40.  was  passed,  which   after  reciting  that  i  W.  4.  c.  40. 
**  Whereas  testators  by  their  wills  frequently  appoint  exe- 
cutors, without  making  any  express  disposition  of  the  residue 

(p)  Atty.  Gen.  v.  Hooker,  2   P.  249,  250. 

Wms.  340.    Southcot  v,  Wation,  3  (r)  Middleton  v.  Spicer,  l,Bjro. 

Atk.  228.     Urquhart  v.  King,  7  Ves.  C.  C.  201. 

228.  W  Pratt  v.  Sladden,  14  Ves.  197. 

(y)    Sec  Cowndcs   on  Legacies, 
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After  1st. 
Sept.  1830, 
executors  to 
be  deemed  to 
be  trustees 
for  persons 
entitled  to 
any  residue 
under  the 
statute  of  dis- 
tributions, 
unless  other- 
wise directed 
by  will ; 


not  to  affect 
rights  of  exe- 
cutors where 
there  is  not 
any  person 
entitled  to 
the  residue. 


of  their  personal  estate ;  and  whereas  executors  so  appointed 
become  by  law  entitled  to  the  whole  residue  of  such  personal 
estate ;  and  courts  of  equity  have  so  far  followed  the  law,  as 
to  hold  such  executors  to  be  entitled  to  retain  such  residue 
for  their  own  use,  unless  it  appears  to  have  been  their  testator's 
intention  to  exclude  them  from  the  beneficial  interest  therein, 
in  which  case  they  are  held  to  be  trustees  for  the  person  or 
persons  (if  any)  who  would  be  entitled  to  such  estate  under 
the  statute  of  distributions,  if  the  testator  has  died  intestate : 
and  whereas  it  is  desirable  that  the  law  should  be  extended 
in  that  respect,"  proceeds  to  enact,  "  that  when  any  person 
shall  die,  after  the  first  day  of  September  next  after  the 
passing  of  this  act,  haying  by  his  or  her  will,  or  any  codicil  or 
codicils  thereto,  appointed  any  person  or  persons  to  be  his  or 
her  executor  or  executors,  such  executor  or  executors  shall  be 
deemed  by  courts  of  equity  to  be  a  trustee  or  trustees  for  the 
person  or  persons  (if  any)  who  would  be  entitled  to  the  estate 
nnder  the  statute  of  distributions,  in  respect  of  any  residue 
not  expressly  disposed  of,  unless  it  shall  appear  by  the  will, 
or  any  codicil  thereto,  the  person  or  persons  so  appointed  ex- 
ecutor or  executors  was  or  were  intended  to  take  such  residue 
beneficially." 

And  by  the  second  section  it  is  further  provided  and  en- 
acted, **  That  nothing  herein  contained  shall  affect  or  pre- 
judice any  right  to  which  any  executor,  if  this  act  had  not 
been  passed,  would  have  been  entitled,  in  cases  where  there 
is  not  any  person  who  would  be  entitled  to  the  testator  s  estate 
under  the  statute  of  distributions,  in  respect  of  any  residue 
not  expressly  disposed  of." 


What  is  suffi- 
cient in  cases 


It  is  necessary,  however,  with  relation  to  questions  which 
may  yet  arise  respecting  wills  of  persons  who  have  died  pre- 
viously to  September  1st,  1830,  to  review  briefly  the  grounds 
on  which  the  courts  of  equity  had  proceeded,  until  the  time  of 
the  passing  the  above  act,  in  deciding  either  that  the  exe- 
cutor was  entitled  to  the  residue  beneficially,  or  that  he  was 
merely  a  trustee  for  the  next  of  kin. 

For  this  purpose  it  is  necessary  to  consider,  what  circum- 
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stances  have  been  held  su£Scient  to  raise  that  presumption,  not  within 
which,  according  to  the  rule  above  laid  down,  must  exist,  in  ^he  a'pre- 
cases  not  within  the  statute,  in  order  to  preclude  the  exe-  sumption 
cotor  from  taking  the  residue  beneficially.  executor's^ 

In   the  first  place,  where  the  executor  is  expressly  ap-  ^^^^^* 
pointed  in  trust,  {t)  or  mentioned  as  trustee  in  the  will,  (u)  or 

the  residue  is  bequeathed  to  him  in  trusty  though  no  trusts  the  words 

•        "  in  trust  •'* 
are  declared,  (v)  he  shall  be  a  trustee  for  the  next  of  kin : 

But  it  may  be  otherwise,  where  he  is  made  trustee  of  any 

particular  fund,  and  not  the  whole  residue  (w) 

The  rule  is  the  same,  where  the  character  of  trustee  is  character  of 
plainly  affixed  to  him,  though  not  by  express  words:  As  uJ^affix^^"*" 
where  there  is  a  direction  to  the  executor  to  *'  keep  a  proper 
account :"  (x)  or  where  the  testator  appoints  him,  entreating 
him  to  take  the  office  :  (y)  or  directs  that  the  executor  shall 
be  saved  harmless  from  all  expences  attending  the  execution 
of  the  will :  (z)  or  declares  that  the  whole  of  the  property 
shall  pass  by  the  will  "  according  to  law :"  (a)  or  appoints 
the  executor  "  to  see' my  will  put  in  force."  (6) 

So  a  presumption  against  the  executor  may  arise  from  the 
condition  of  the  party  appointed,  as  where  the  testator  names 
a  mercantile  firm  to  be  his  executors,  (c)  or  the  person  who 


(t)  Pring  V.  Pring,  2  Vem.  99. 
Bagwell  V.  Dry,  1  P.  Wms.  700. 
Read  v,  Snell,  2  Atk.  643.  Andro- 
yin  V,  Poilblanc,  3  Atk.  300.  Pratt  v. 
Sladdeo,  14  Ves.  198.  Dawson  v. 
Clark,  18  Ves.  254.  Vezey  v.  Jam- 
son,  1  Sim.  &  Stu.  69. 

(u)  Graydon  r.  Hicks,  2  Atk.  18. 
Pratt  V.  Sladden,  14  Ves.  198. 

(v)  Wheeler  v.  Sheers,  Mosely. 
288.  301 .  Robinson  v.  Taylor,  2  Bro. 
C.  C.  589.  Milnes  v.  Slater,  8  Ves. 
295.  308.  Dawson  v.  Clark,  8  Ves. 
247.  Veiey  v.  Jamson,  1  Sim.  & 
Stu.  69.  But  see  Southouse  v.  Bate, 
2  V.  &  B.  399. 

(w)  Batteley  v.  Windle,  2  Bro. 
C,  C.  31.    GriflSths  v.  Hamilton,  12 


Ves.  298.  Pratt  v.  Sladden,  14  Ves. 
198.  But  see  2  Rop.  Leg.  611.  3d 
edit. 

(x)  Gladding  v.  Yapp,  5  Madd. 
56. 

(j/)  Lord  North  v,  Purdon,  2  Ves. 
sen.  495.  Seley  v.  Wood,  10  Ves. 
71.  Langham  v.  Sanford,  17  Ves. 
451.  Giraud  V.  Hanbury,  3  Meriy. 
150. 

(i)  Dean  v.  Dalton,  2  Bro.  C.  C. 
634. 

(a)  Cranley  v.  Hale,  14  Ves.  307. 

(b)  Braddon  v;  Farrand,  4  Rust, 
Chanc.  Cas.  87. 

(c)  De  Mazar  v.  Pybus,  4  Ves. 
644. 
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legacy  given 
to  a  tole  exe- 
cutor: 


ihall  for  the  time  being  fill  a  oertain  office,  as  that  of  ambas- 
lador  from  a  particular  country,  (d) 

If  the  character  of  the  trustee  is  affixed  by  the  will  to  one 
of  seyeral  executors,  they  are  all  trustees :  for  there  is  no 
instance  of  making  one  a  trustee,  and  the  others  not.  (e) 

Again,  it  has  been  long  settled  that  an  express  legacy, 
however  small,  to  a  sole  executor,  will  raise  the  necessary 
presumption  against  him;(/)  notwithstanding  legacies  are 
also  given  to  the  next  of  kin:(jf)  and  so  will  a  legacy 
which  is  given  to  him  as  one  of  a  class,  as  a  legacy  to  the 
children  of  A.,  ot  which  the  executor  is  one :  (A)  and  notwith- 
standing the  legacy  is  specific,  (t )  Nor  will  it  make  any 
difference  that  the  appointment  to  the  office  and  the  gift  of 
the  legacy  are  in  different  parts  of  the  will ;  though  it  may 
be  questionable,  whether  the  presumption  arises,  when  a 
l^;acy  is  given  by  the  will,  and  the  executor  appointed  by  a 
codicil.  (J) 

The  presumption,  however,  will  not  be  raised  against  the 
executor  by  a  particular  legacy  to  him  for  life,  ttnth  remainder 
over,  (k)  or  by  an  exceptive  bequest  to  him  out  of  a  subject 
bequeathed  to  another.  (/)  But  a  gift  of  a  reversionary  in-* 
terest  will  have  that  effect,  (m)  unless,  perhaps,  it  be  con- 
tingent, (n) 


(jd)  Urquhart  v.  King,  7  Ves.  225. 
GrifEths  V.  Hamilton,  12  Ves.  309. 

(e)  White  r.  Evans,  4  Ves.  21. 
Milnes  v.  Slater,  8  Ves.  295.  Sadler 
V.  Turner/  8  Ves.  617.  But  see  Wil- 
liams V,  Jones,  10  Ves.  TT, 

(/)  Farrington  v.  Knightly,  1  P. 
Wms.  545.  Southcot  v.  Watson,  3 
Atk.  226. 

(g)  Andrew  v.  Clark,  2  Ves.  sen. 
162.  Kennedy  v.  Stainsby,  1  Ves. 
jun.  66.  note. 

(A)  Abbott  V.  Abbott,  6  Ves.  343. 

(0  2  Rop.  Leg.  643.  3d  edit. 
Randall  v.  Bookey,  2  Vem.  425. 
Southcot  V.  Watson,  3  Atk.    226. 


Martin  v.  Rebow,  1  Bro.  C.  C.  154. 

(J)  Langham  v.  Sanford,  2  Meriv. 
21. 

(k)  Granville  v.  Beaufort,  1  P. 
Wms.  114.  SectiSf  where  there  is  no 
ulterior  disposition :  Zouch  v.  Lam- 
bert, 4  Bro.  C.  C.  326 :  or  where 
the  gift  is  of  the  residue  for  life :  Jos- 
lin  V.  Brewet,  Bunb.  112.  Dicks  v. 
Lambert,  4  Ves.  725. 

(/)  Griffiths  V.  Rogers,  Prec. 
Chanc.  231.  2  Rop.  Leg.  646.  3d 
edit. 

(m)  Seley  v.  Wood,  10  Ves.  71. 
Oldman  v.  Slater,  3  Sim.  84. 

(n)  Lynn  v,  Beaver,  1  Turn.  63. 


Ch.  V.  §  II.]    Of  the  Right  of  the  Executor  thereto. 
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Again,  the  presnmptioii  will  not  arise,  where  the  executor 
legatee  is  an  infant,  (o) 

Moreoyer,  a  legacy  to  one  of  several  executors  will  not  legacy  given 
raise  the  presumption  against  him  ;(p)  unless  it  be  given  to  ^eraJ  etec^ 
him ybr  his  care  and  trouble :  (q)  Nor  will  the  presumption  be  ton: 
otiierwise  raised  by  unequal  legacies  to  all  the  executors :  (r) 
But  where  equal  legacies  are  giyen  to  them  all,  the  presump^ 
tion  is  as  strong  as  in  the  case  of  a  legacy  to  a  sole  exe- 
cutor. («)     If  a  legacy  be  given  to  one  of  several  executors 
ybr   his   care    and   trouble,    it   makes    all    the   executors 
trustees.  (0 

Where  the  residuary  bequest  lapses,  the  executor  is  not  ineffectual  or 
entitled ;  (u)  nor  where  it  is  void  :  (v)  Nor  where  the  design  du'^^'^^d^' 
of  the  testator  to  dispose  of  the  residue,  although  not  carried 
into  effect,  is  evident :  As  where  he  bequeaths  the  residue  in 
such  manner  as  he  shall  appoint,  and  never  makes  any  ap* 
pointment :  (w)  or  where  he  leaves  a  blank  for  the  name  of 
the  residuary  legatee  :  (x)  or  where  he  professes  to  dispose 
of  the  residue,  but  does  not :  (y)  or  where,  by  an  executed 
codicil,  he  refers  to  the  will  as  not  having  disposed  of  the 
residue,  and  sketches  out  a  disposition  of  it,  which  he  leaves 
imperfect,  (z)     So   the  presumption  will  be   raised  against 


(o)  Williams  v.  Jones,  10  Ves.  77. 

(p)  Buffarv.  Bradford,  2  Atk.  222. 
Griffiths  «.  Hamilton,  12  Ves.  298. 

(<g)  White  v.  Evans,  4  Ves.  21. 
May  v.Lewin,  2  P.  Wms.  159,  in 
notis.  See  Dawson  v.  Thome,  3 
Ru8$.  Chanc.  Cas.  235.  239. 

(r)  Blinkhorne  v.  Feast,  2  Ves. 
icn.  27.  29.  Bowker  v.  Hunter,  1 
Bro.  C.  C.  328.  Oliver  v.  Frewen, 
1  Bro.  C.  C.  590.  Griffiths  v.  Ha- 
milton, 12  Ves.  309. 

(«)  Ommanneyv. Butcher,! Turn. 
260.  269.  See  also  Clennell  v, 
Lewthwaite,  2  Ves.  jun.  471,  by 
Lord  Alvanley. 

(/)  See  ante,  p.  902. 


(u)  Bennet  v.  Batchelor,  3  Bro. 
O.  \j»  28. 

(v)  Atty.  Gen.  v,  Tomkins,  Ambl. 
216. 

(w)  Davers  ».  Dewet,  3  P.  Wms. 
40.  Mordaunt  v.  Hussey,  4  Ves. 
117.  Dawson  v.  Clark,  15  Ves.  414. 

{x)  Bishop  of  Cloyne  v.  Young,  2 
Ves.  sen.  91.  North  v.  Purdon,  2 
Ves.  sen.  495.  Dawson  v.  Clark, 
15  Ves.  414. 

(y)  Oldham  v.  Carleton,  2  Cox. 
399. 

(z)  Nourse  v.  Finch,  1  Ves.  jun. 
344.  S.  C.  2  Ves.  jun.  78.  But 
merely  leaving  a  blank  between  the 
end  of  the  will  and  the  signature,  is 
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when  parol 
evidence  ad- 
missible. 


the  executor  where  the  testator  partially  obliterates  the  resi- 
duary clause,  leaving  nothing  but  the  introductory  words ;  (a) 
or  where  he  professes  to  dispose  of  part  only  of  his  personal 
estate.  (&) 

It  remains  to  consider  briefly  the  subject  of  the  admissi- 
bility of  parol  evidence  with  reference  to  this  question.  Such 
evidence  is  not  admissible  in  the  first  instance,  on  behalf  of 
the  next  of  kin,  to  raise  the  presumption  for  the  exclusion  of 
the  executor,  (c)  But  when  such  presumption  is  raised  from 
the  words  of  the  will,  parol  evidence  is  admissible,  on  behalf 
of  the  executor,  for  the  purpose  of  rebutting  such  presump- 
tion :  {d)  and  such  evidence  may  then  be  opposed  by  similar 
evidence  on  behalf  of  the  next  of  kin,  (e) 

But  if  the  will  conveys  upon  the  face  of  it  an  unequivocal 
indication  of  an  intention  to  clothe  the  executor  with  a  fidu- 
ciary character  only,  as  where  he  is  expressly  appointed  in 
trusty  (f)  or  a  legacy  is  expressly  given  to  him,  for  his  care 
and  trouble,  (g)  parol  evidence  is  not  admissible  to  support 
the  claim ;  for  that  would  be  to  allow  parol  evidence  to  con- 
tradict the  will.  (A) 


not  sufficient  to  exclude  the  execu- 
tor :  White  v.  Williams,  3  Ves.  &  B. 
72.     S.  C.  Cooper.  58. 

(a)  Mence  v.  Mence,  18  Ves.  348. 

(b)  Urquhart  v.  King,  7  Ves.  225. 

(c)  White  V.  Williams,  3  V.  &  B. 
72.  S.  C.  Cooper.  58.  Langham  v. 
Sanford,  2  Meriv.  17. 

(d)  Clennell  v.  Lewthwaite,  2  Ves. 
jun.  474.  Langham  v.  Sanford,  17 
Ves.  442.  443. 


(f)  Clo}Tie  V.  Young,  2  Ves.  sen. 


95. 

(^f)  Gladding  V.  Yapp,  5  Madd. 
59. 

(g)  Langham  t;.  Sanford,  17  Ves. 
443.  Whitaker  v.  Tatham,  7  Bingh. 
628  :  but  see  Williams  v.  Jones,  10 
Ves.  77,  as  to  one  of  several  exe- 
cutors. 

(/f)  17  Ves.  443.  2  Meriv.  17.  5 
Madd.  58,  59. 
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OP    DISTRIBUTION. 


Thb  office  of  an  administrator,  as  far  as  it  concerns  the  col- 
lecting of  the  effects,  the  making  of  an  inventory,  and  the 
payment  of  debts,  is  altogether  the  same  as  that  of  an  exe-* 
cntor :  Bat  as  there  is  no  will,  (except  the  administration  be 
cum  te$ta»i€nto  annexe,)  to  direct  the  subsequent  disposition 
of  the  property,  at  this  point  they  separate,  and  must  pursue 
different  courses,  (a) 


CHAPTER  THE  FIRST. 

OF    DISTRIBUTION    UNDER   THE   STATUTE. 

After  the  ordinary  was  divested  of  the  power  of  adminis- 
tering an  intestate's  effects,  and  compelled,  in  the  manner 
mentioned  in  the  preceding  part  of  this  treatise,  (b)  to  de- 
legate such  authority  to  the  relations  of  the  deceased,  the 
Spiritual  Court  attempted  to  enforce  a  distribution,  aiid  took 
bonds  of  the  administrator  for  that  purpose :  but  such  bonds 
were  prohibited  by  the  temporal  courts,  and  declared  to  be 
void  in  point  of  law,  on  the  ground,  that,  by  the  grant  of 
administration,  the  ecclesiastical  authority  was  executed,  and 
ought  to  interfere  no  farther,  (c)    Thus   the  administrator 

(a)  Toller.  369.  Hughes  v,  Hughes,    1    Lev.   233. 

{b)  Ante,  p.  238.  S.  C.  Carter.  125.    2  Black.  Comm. 

(c)   Edwards  v.  Freeman,   2  P.  515.    Toller.  370. 
Wms.  441,  by  Sir  Joseph  Jckyll : 

3  N 
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Statute  of  dis- 
tributions : 


Sect.  3. 
Ordinaries  to 
have  power  to 
call  adminis- 
trators to  ac- 
count, and  to 
make  distri- 
bution, &c. 


Sect.  4. 
Customs  of 
London  and 
York  saved. 


was  entitled,  exclusively,  to  enjoy  the  residue  of  the  testa- 
tor's effects,  after  payment  of  the  debts  and  funeral 
expences.  (d) 

The  hardships  of  this  privilege  upon  those  of  kin  to  the 
intestate  in  equal  degree  with  the  administrator,  was  the 
occasion  of  making  the  statute  of  distributions,  22  &  23 
Car.  2.  c.  10.  (e)  That  statute,  after  empowering  the  ordi- 
nary, on  the  granting  of  administration,  to  take  a  bond  of  the 
administrator,  with  two  or  more  sureties,  conditioned  as 
before  mentioned  in  a  preceding  part  of  this  work,  (f)  pro- 
ceeds, in  section  3.,  to  enact  as  follows,  "  And  also  that  the 
said  ordinaries  and  judges  respectively  shall  and  may,  and 
are  enabled  to  proceed  and  call  such  administrators  to  ac- 
count for  and  touching  the  goods  of  any  person  dying  intes- 
tate; and  upon  hearing  and  due  consideration  thereof,  to 
order  and  make  just  and  equal  distribution  of  what  remaineth 
clear,  (after  all  debts,  funerals,  and  just  expences  of  every 
sort  first  allowed  and  deducted)  amongst  the  wife  and  chil- 
dren, or  children's  children,  if  any  such  be,  or  otherwise  to 
the  next  of  kindred  to  the  dead  person  in  equal  degree,  or 
legally  representing  their  stocks,  pro  suo  cuique  jure,  ac- 
cording to  the  laws  in  such  cases,  and  the  rules  and  limitation 
hereafter  set  down  ;  and  the  same  distributions  to  decree  and 
settle,  and  to  compel  such  administrators  to  observe  and  pay 
the  same  by  the  due  course  of  bis  Majesty's  ecclesiastical 
laws  ;  saving  to  every  one,  supposing  him  or  themselves 
aggrieved,  their  right  of  appeal,  as  was  always  in  such  cases 
used." 

By  section  4.  it  is  provided,  *'  That  this  act  or  any  thing 
herein  contained,  shall  not  any  ways  prejudice  or  hinder  the 
customs  observed  within  the  city  of  London,  or  within  the 
province  of  York,  or  other  places  having  known  and  received 
customs  peculiar  to  them,  but  that  the  same  customs  may  be 


(d)  Carter  v,  Crawley,  Sir  T. 
Raym.  500.  Edwards  v.  Freeman, 
2  P.  Wms.  441.  2  Black.  Comm. 
515.    Bac.  Abr.  Exors.  (I). 


(c)  Petit  V.  Smith,  1  P.  Wms.  8, 
by  Lord  Holt. 
(/)  Ante,  p.  332. 
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observed  as  formerly ;  any  thing  herein  contained  to  the  con- 
trary  notwithstanding." 

And  by  section  5.  it  is  further  enacted,  "  That  all  ordi-       Sect.  5. 
naries  and  every  other  person,  {g)  who  by  this  act  is  enabled  ^^^nj  {Jj^  ^ 
to  make  a  distribution  of  the  surplusage  of  the  estate  of  any  surplusage  is 
person  dying  intestate,  shall  distribute  the  whole  surplusage  buted : 
of  such  estate  or  estates  in  manner  and  form  following :  that 
is  to  say,  one-third  part  of  the  said  surplusage  to  the  wife  of 
the  intestate,  and  all  the  residue  by  equal  |K>rtions  to  and 
amongst  the  children  of  such  persons  dying  intestate,   and 
such  persons  as  legally  represent  such  children,  in  case  any  of 
the  said  children   be  then  dead^  other  than   such  child  or 
child  .^n  (not  being  heir  at  law)  who  shall  have  any  estate  by 
the  settlement  of  the  intestate,  or  shall  be  advanced  by  the 
intestate  in  his  life-time  by  portion  or  portions  equal  to  the 
share  which  shall  by  such  distribution  be  allotted  to  the  other 
children  to  whom  such  distribution  is  to  be  made :  And  in  Advancement 
case  any  child,  other  than  the  heir  at  law,  who  shall  have  any  ^y{x>rtion: 
estate  by  settlement  from  the  said  intestate,  or  shall  be  ad- 
vanced by  the  said  intestate  in  his  life-time  by  portion  not 
equal  to  the  share,  which  will  be  due  to  the  other  children  by 
such  distribution  as  aforesaid ;  then  so  much  of  the  surplu- 
sage of  the  estate  of  such  intestate  to  be  distributed  to  such 
child  or  children  as  shall  have  any  land  by  settlement  from 
the  intestate,  or  were  advanced  in  the  lifetime  of  the  intes- 
tate, as  shall  make  the  estate  of  all  the  said  children  to  be 
equal  as  near  as  can  be  estimated:  but  the  heir  at  law,  not-  Heir  at  law  to 
withstanding  any  land  that  he  shall  have  by  descent  or  other-  ^^^  ^  ^^^ 
wise  from  the  intestate,  is  to  have  an  equal  part  in  the  dis- 
tribution with  the  rest  of  the  children,  without  any  consider- 
ation of  the  value  of  the  land  which  he  hath  by  descent  or 
otherwise  from  the  intestate." 

And  by  section  6.  "In  case  there  be  no  children,  nor  any       Sect.  6. 
legal  representatives  of  them,  then  one  moiety  of  the  said  I^^^^^^i'^'^"- 
estate  to  be  allotted  to  the  wife  of  the  intestate,  the  residue 

(g)  The  word  "  person"  here  eyi-      B.  &  C.  158,  by  Lord  Tenterden. 
dently    means  judge :    See    Arch-      ArUe^  p.  335. 
bishop  of  Canterbury  v.  Tappen,  8 
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of  the  said  estate  to  be  distributed  equally  to  every  of  the 
ndxt  of  kindred  of  the  intestate  who  are  in  equal  degree, 
and  those  who  legally  represent  them." 
Sect  7.  And  by  section  7.  it  is  provided,  "  That  there  be  no  re- 

It  no  witSp  * 

or  if  no  wife     presentations  admitted  among  collaterals  after  brothers'  and 
or  child,  sisters'  children ;  and  in  case  there  be  no  wife,  then  all  the 

said  estate  to  be   distributed  equally   to  and  amongst  the 

children :  and  in  case  there  be  no  child,  then  to  the  next  of 

kindred  in  equal  degree  of  or  unto  the  intestate,  and  their 

legal  representatives  as  aforesaid,  and  in  no  other  manner 

whatsoever," 

Sect.  8.  And  by  section  8.  it  is  likewise  enacted,  '^  To  the  end  that 

tion  tiiUfler    ^  ^^^  regard  be  had  to  creditors,  that  no  such  distribution 

a  year:  of   the   goods  of  any  person  dying  intestate,  be  made  till 

If  debts  after-  after  one  year  be  fully  expired  after  the   intestate's  death, 

then  aU^tTre^  ®^^  *^®^  ^^^^  ^^^  every  one  to  whom  any  distribution  and 
fund  propor-  share  shall  be  allotted,  shall  give  bond  with  sufficient  sure- 
ties in  the  said  courts,  that  if  any  debt  or  debts  truly  owing 
by  the  intestate,  shall  be  afterwards  sued  for,  and  recovered 
or  otherwise  duly  made  to  appear ;  that  then  and  in  every 
such  case  he  or  she  shall  respectively  refund  and  pay  back  to 
the  administrator  his  or  her  rateable  part  of  that  debt  or 
debts,  and  of  the  costs  of  suit  and  charges  of  the  adminis- 
trator by  reason  of  such  debt  out  of  the  part  and  share  so  as 
aforesaid  allotted  to  him  or  her  thereby  to  enable  the  said 
administrator  to  pay  and  satisfy  the  said  debt  or  debts  so 
discovered  after  the  distribution  made  as  aforesaid." 
Sect.  9,  I^inally,  by  section  9.  it  is  enacted,  '*  That  in   all  cases 

extend  to  ad-    ^tere  the  ordinary  hath  used  heretofore  to  grant  administra- 
ministration     ^Jqjj  ^^^  testamento  annexo,  he  shall  continue  so  to  do,  and 

cum  testa- 

menio  annexo.  the  will  of  the  deceased  in  such  testament  expressed,  shall  be 

performed  and  observed  in  such  manner  as  it  should  have 
been  if  this  act  had  never  been  made." 

It  is  obvious  to  observe  how  near  a  resemblance  this  sta- 
tute of  distributions  bears  to  the  antient  English  law,  de 
rationabili  parte  bonorum :  which  Sir  Edward  Coke,  though 
he  doubted,  as  there  has  been  occasion  already  to  mention,  (A) 

{h)  See  ante,  p.  2,  3. 
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the  generality  of  its  restraint  od  the  power  of  bequeathing 
by  willy  held  to  be  universally  binding,  in  point  of  conscience 
at  least,  on  the  administrator  or  executor,  in  case  of  either  a 
total  or  partial  intestacy,  (i)  It  also  bears  some  resemblance  to 
the  Roman  law  of  succession,  ab  intestato,  which,  and  be- 
cause the  act  was  also  penned  by  an  eminent  civilian,  (J)  has 
occasioned  a  notion  that  the  parliament  of  England  copied  it 
from  the  Roman  praetor ;  though  it  is  little  more  than  a  re- 
storation, with  some  refinements  and  regulations,  of  our  old 
constitutional  law;  which  prevailed  as  an  established  right 
and  custom,  from  the  time  of  King  Canute  downwards,  many 
centuries  before  Justinian's  laws  were  known  or  heard  of  in 
the  western  parts  of  Europe,  {k) 

Lord  Hardwicke,  in  the  case  of  Stanley  v.  Stanley ^  (/) 
took  occasion  to  observe,  that  thb  statute  was  very  incor- 
rectly penned. 

Where  a  party,  entitled  to  a  distributive  share  of  the  per-  Agreement  aa 
sonal  estate  of  an  intestate,  makes  an  agreement  relating  to  gbare. 
the  distribution,  under  a  supposition  that  the  estate  is  of-  a 
certain  value,  and  it  turns  out  to  be  greater  than  was  known 
at  the  time  of  the  agreement,  a  court  of  equity  will  set  at 
aside  :  (m)  for  it  is  a  general  principle  of  equity,  that  agree- 
ments, relative  to  real  or  personal  estate,  if  founded  on  mis- 
take, will  be  for  that  reason  set  aside,  (n) 

In  the  investigation  of  the  rights  of  the  several  parties 
entitled  under  this  statute,  it  is  proposed  to  consider.  First, 
The  rights  of  a  husband,  with  respect  to  the  personal  pro- 
perty of  his  deceased  wife :  Secondly,  The  rights  of  a  widow, 
with  respect  to  the  effects  of  her  husband :  Thirdly,  The  rights 

(•)  2  Inst.  32, 33.  2  Black  Comm.  (m)  Cocking  v.  Pratt,  1  Ves.  sen. 

516.  400. 

(J)  Sir  Walter  Walker :  See  R.  v.  (n)  See  Pooley  v.  Ray,  1  P.  Wms. 

Raines,    1    Lord    Raym.    574,    by  355.     Bingham  v,  Bingham,  1  Ves. 

Lord  Holt.  sen.  126.    Leonard  v.  Leonard,  2 

(k)  2  Black.  Comm.  516.  Ball.  &  Beat.  183. 

(/)  1  Atk.  457. 
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of  the  children,  and   lineal  descendants  of  the  deceased : 
Fourthly,  The  rights  of  the  next  of  kin. 


Section  I. 

Of  the  Rights  of  the  Husband  and  his  Representatives,  with 
respect  to  the  Personal  Property  of  his  intestate  Wife. 

Husband's       It  has  been  shewn  in  a  former  part  of  this  treatise,  that  the 

"?^??,^.    "     husband  is  entitled  to  the  srant  of  administration  of  his  wife's 
mmistrator  to  ,  © 

his  wife :         effects :  and  consequently,  before  the  statute  of  distributions, 

he  was  entitled,  as  all  administrators  were,  to  the  exclusive 
enjoyment  of  the  residue :  Doubts,  however,  arose,  whether 
the  husband's  right  was  not  superseded  by  the  force  of  that 
statute ;  and  whether  he  was  not  thereby  bound  to  distribute 
her  personal  estate  among  her  next  of  kin :  To  obviate 
which,  it  is  provided  by  the  29  Car.  2.  c.  3.  §  25.  (the  statute 
of  frauds)  that  neither  the  statute  of  distributions  or  any 
thing  therein  contained,  "  shall  be  construed  to  extend  to  the 
estates  o(  feme  coverts  that  shall  die  intestate,  but  that  their 
husbands  may  demand  and  have  administration  of  their  rights, 
credits,  and  other  personal  estates,  and  recover  and  enjoy  the 
same  as  they  might  have  done  before  the  making  of  the  said 
act."  (o) 

rights  of  the  ^^  <^^se  the  wife  dies  intestate,  and  afterwards  the  husband 

husband's  re-    jjgg    without  bavins:   taken   out  administration   to  her,  the 

presentatives,    ~  .      . 

ifhe  dies  with-  Ecclesiastical  Court  has  considered  itself  bound  by  the  statute 

admSbtra-''''^  21  H.  8.  c.  5.  to  grant  administration  to  the  next  of  kin  of  the 
tion  to  her:      wife,  and  not  to  the  representative  of  the  husband. (/?)     But 

such  administrator  will  be  considered  in  equity,  with  respect 
to  the  residue,  as  a  trustee  for  the  representatives  of  the 
husband  :  (g)  For  the  husband  surviving  the  wife,  her  whole 

(o)  Made  perpetual   by  1  Jac.  2.  Bullen,  1  Atk.  458.     S.  C.  11  Vin. 

c.  17.  S.5.  Abr.  88.     Elliot  v.  Collier,  3  Atk. 

(p)  See  ant€y  244.  526.    S.  C.  1  Ves.  sen.  15.    I  Wils. 

(q)  Cart  V.  Rees,l  P.  Wms.  381,  168. 
(cited  in  Squib  t'.Wyn.)  Humphrey  v. 
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estate  vested  in  him  at  the  time  of  her  death,  and  no  person 
could  possibly  be  entitled  to  the  rights  of  the  wife  but  him- 
self; so  that  her  whole  property  belonged  to  him.  (r) 

So  in  a  case  where  the  husband  takes  out  administration  or  without 
to  his  wife,  and  dies  without  having  administered  to  all  her  administered. 
estate,  the  ecclesiastical  courts  think  themselves  obliged  to 
commit  administration  de  bonis  non  of  the  wife,  if  required, 
to  the  next  of  kin  of  the  wife  at  the  time  of  her  death :  {s) 
Still  the  beneficial  interest  in  her  effects  is  in  the  representa- 
tives of  her  husband,  {t) 

It  may  be  a  question,  what  shall  constitute  the  legal  rela- 
tion of  husband  and  wife,  so  as  to  confer  the  rights  above 
discussed  :  This  subject  has  already  been  considered,  inci- 
dentally to  the  investigation  of  the  husband's  right  to  the 
administration,  (u) 


Section  II. 

Of  the  Bights  of  a  Widow,  in  the  Distribution  of  the  Effects 
of  her  intestate  Husband,  under  the  Statute. 

Thb  statute,  it  will  be  observed,  provides,  that  if  the  intes- 
tate left  children,  as  well  as  a  widow,  one-third  shall  go  to 
the  widow,  and  the  residue  among  the  children :  If  there  be 
no  children  or  lineal  descendants  of  children  subsisting,  then 
a  moiety  shall  go  to  the  widow,  and  a  moiety  to  the  next  of 
kindred. 

The  widow's  title,  however,  under  the  statute,  may  be  Widow's 
barred  by  a  settlement  before  marriage,  excluding  her  from  tl^i^  b^^set- 
her  distributive  share  of  her  husband's  personal  estate :  and  tlement. 
even  in  the  case  of  a  female  infant,  she  may  be  barred  of  her 


(r)  3  Atk.  527.  (t)  1  Atk.  458. 

(»)  Ante,  p.  293.  (m)  Ante,  p.  243. 
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Proyiston  by 
will  for 
widow,  in 
Ueu  of  her 
thirds,  does 
not  bar  her 
claim  under  a 
^ttoft  intes- 
tacy. 


right  by  such  a  settlemmit,  made  before  marriage,  with  the 
i4>probation  of  her  parents  or  guardians,  (v) 

In  such  cases,  whether  the  husband  die  intestate,  or  dis- 
pose of  his  personal  estate  by  will,  which  disposition  fails  by 
lapse,  the  wife  will  be  equally  excluded  from  her  distributiTe 
share. 

But  it  is  otherwise  when  the  husband  by  wiU  makes  a. pro- 
vision for  his  wife,  stating  it  to  be  in  lieu  and  in  bar  of  all 
her  claims  on  his  personal  estate,  and  then  subjects  his  per- 
sonalty to  a  disposition  which  lapses,  or  is  void,  so  that  the 
latter  fund  is  subject  to  distribution :  for  then,  notwithstand- 
ing the  words  of  the  will,  the  widow  is  entitled  to  a  share 
under  the  statute :  (w)  The  principle  of  this  distinction  is,  that 
where  a  woman  has  before  marriage  agreed  to  accq>t  a  coasi* 
deration  for  her  widow's  share,  she  is  bound  by  her  compact, 
whether  her  husband  die  testate  or  intestate:  but  where 
there  is  no  such  contract,  but  the  provision  in  bar  of  the  dis- 
tributive share  arises  upon  the  husband's  will,  it  is  presumed 
that  the  motive  for  the  widow's  exclusion  originated  in  a 
particular  design  or  purpose  of  the  testator,  viz.,  for  the  be- 
nefit of  the  petson  in  favour  of  whom  the  property  was  be- 
queathed by  him,  so  that  if  the  purpose  be  disappointed, 
there  is  no  reason  why  the  bar  or  exclusion  should  con- 
tinue, (x) 


In  what  case 
a  widow  can- 
not claim 
both  her  dis- 
tributive 
share,  and 
money  due 
under  a  cove- 
nant for  her 
provision: 


It  is  necessary  to  consider  the  right  of  the  widow  under 
the  Statute  of  Distributions,  with  relation  to  the  existence  of 
a  covenant  or  agreement,  on  the  part  of  the  husband,  to  set- 
tle or  to  leave,  or  that  his  executors  shall  pay,  to  his  widow, 
a  portion  of  his  personal  estate. 

(v)    Lord     Buckinghamshire    v 


Dniry,  3  Bro.  P.  C.  492.  S.  C. 
2  Eden.  60.  4  Bro.  C.  C.  506, 
note.  2  Roper  on  Hush.  &  Wife, 
26.  2d  edit. 

{w)  Pickering  v.  Stamford,  3  Ves. 
332.  Garthshore  v.  Chalie,  10  Ves. 
17, 18.    2  Rop.  Hush.  &  Wife,  23. 


2d  edit. 

(jt)  2  Rop.  Hush.  &  Wife,  23.  2d 
edit.  Lord  Alvanley  found  this  prin- 
ciple recognized  by  Lord  Cowper, 
in  Sympson  v.  Hornsby,  which  he 
stated  from  the  registrar's  book :  3 
Ves.  335. 
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It  is  a  general  nile,  that  if  the  hagband  coyenants  to  leme, 
or  that  his  executors  shdll  pay^  to  his  widow  a  sum  of  money, 
or  part  of  his  personal  estate,  and  he  dies  intestate,  so  that  she 
becomes  entitled  to  a  portion  of  his  personal  property  under 
the  statute,  such  distributive  share  shall  be  a  performance  of 
the  covenant,  and  she  cannot  claim  both,  (y)  The  principle 
seems  to  be,  that  the  husband,  looking  forward  to  the  event 
of  his  death,  when  his  wife  will  have  an  interest  in  his  pro* 
perty  by  the  provision  of  the  law,  declines  for  that  reason  to 
give  her  any  interest  in  it  in  his  lifetime,  considering  that  his 
covenant  will  be  as  effectually  performed  by  what  the  law 
provides  for  her,  as  if  the  provision  were  made  by  him-, 
self,  (s) 

If  the  widow's  distributive  share  is  less  than  the  amount  of 
her  provision  under  her  husband's  covenant,  such  share  wiH 
be  regarded  as  a  partial  performance ;  so  that  if  the  money 
covenanted  to  be  paid  by  the  husband's  executors  be  10007., 
and  the  widow's  distributive  share  amount  only  to  500/.,  sudk 
share  will  nevertheless  be  a  part-performance  of  the  cove- 
nant ;  viz.,  to  the  extent  of  600/.  (a) 

In  the  case  of  Goldsmid  v.  Goldsmid,  (I)  Sir  Thomas  Phi- 
mer,  M.  R.  decided,  that  if  the  widow  takes  a  distributive 
share  of  her  husband's  personal  estate,  not  under  an  actual 
but  a  qtmsi  intestacy,  such  share  will  be  a  performance  of  his 
covenant,  that  his  executors  shall  pay  to  her  a  sum  of  money 
at  his  death  if  she  survived  him :  In  that  case,  the  husband  by 
marriage  articles  covenanted,  that  if  he  died  in  the  lifetime  of 
his  wife,  his  executors  should,  within  three  months  after  his  de- 
cease, pay  to  her  8000/. :  By  his  will,  he  gave  all  his  property 

(y)  Blandy  v,  'Widmore,    1    P.  not  payable  until  the  end  of  that 

Wms.  324.     S.  C.  2  Vern.  709.  year ;  for  this  difference  shall  not  be 

Lee  o.  lyAranda,  1  Ves.  sen.  1.  permitted  to   repel  the  legal  pre- 

S.  C.  3  Atk.  419.     Oarthshore  v.  sumption:  10 Ves.  13.    1  P.  Wms. 

Chalie,  10  Ves.  1.    It  will  make  no  324.    1  Ves.  sen.  1. 

difference  that  the  money  under  the  (x)  10  Ves.  16.  2  Roper  on  Husb. 

coTenant  is  to  be  paid  at  a  deter-  &  Wife,  44. 2d  edit 

minate  period  within  the  year  after  (a)  10  Ves.  16.    2  Rop.  HuA.  h 

the    testator's   death,   whereas   in  Wife,  52.  2d  edit, 

strictness  the  distributive  share  is  {b)  1  Swanst.211. 
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to  his  executors,  in  trust,  after  payment  of  his  debts,  at  the 
expiration  of  three  years  from  his  decease,  to  divide  it  in  such 
ways,  shares,  and  proportions,  as  to  them  should  appear  right : 
Oh  his  death  during  the  life  of  his  wife,  the  executors  having 
died  or  renounced,  his  property  became  divisible  according  to 
the  statute  of  distribution ;  and  the  widow's  distributive  share, 
exceeding  3000/.,  was  held  a  performance  of  the  covenant  in 
the  marriage  articles,  (c) 
in  what  cases  If  the  husband's  covenant  be  entire,  and  the  provision 
sjemayc  thierein  expressed  to  be  secured  to  the  wife  is  such  as  the 
covenant  in  |>ar^  might  be  held  to  be  performed  by  the  wi- 
dow's distributive  share  under  the  statute,  according  to  the 
preceding  cases,  and  the  remaining  part  could  not  be  so  con- 
sidered, then  since  the  covenant  is  entire,  the  Court  will  not 
split  it,  and  hold  a  performance  and  a  non-performance  at  the 
same  time  :  (c7)  Thus,  if  the  husband  covenanted  with  trustees 
that  his  heirs,  executors,  &c.  should  pay  to  them  6000/.  within 
a  certain  period  after  his  death,  upon  trust  as  to  1500/.,  part 
of  the  sum,  for  his  widow  absolutely ^  if  she  survived  him ; 
and  as  to  the  remaining  sum  of  4500/.,  to  pay  the  interest  of  it 
to  her  during  her  life,  or  widowhood  ;  since  the  last  sum,  not 
being  given  absolutely  to  the  widow,  cannot  be  considered 
satisfied  by  her  distributive  share,  neither  shall  the  1500/.  be 
so  regarded,  (e) 

Again,  if  the  covenant  by  the  husband  be  so  framed  as  to 
require  the  money  to  be  settled  during  his  life,  so  that  there 
was  a  breach  of  it  before  his  death,  and  a  debt  may  be  consi- 
dered as  incurred  to  the  widow,  in  such  case  the  rule  above 
laid  down  does  not  apply  :  Thus,  in  Oliver  v.  Brigland,  (/) 
the  husband  covenanted  to  pay  for  the  benefit  of  his  wife  a 
sum  of  money  within  two  years  after  the  marriage,  and  that 
if  he  died,  his  executors  should  pay  it :  After  surviving  the 
two  years,  he  died  intestate,  and  his  widow's  distributive 
share  was   larger  than   the  sum  covenanted   to  be  settled 

(c)  The  authority  of  this  decision  2d  edit, 

is  doubted  in  2  Rop.  Husb.  &  Wife,  (e)  Couch  v,  Stratton,  4  Ves.  391. 

50.  2d  edit.  (/)  Cited  3  Atk.  420,      1  Ves. 

(rf)  2  Rop.  Husb.  &  Wife,  51, 52.  sen.  1. 
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upon  her :  but  Sir  Joseph  Jekyll  decided,  that  it  should  not 
be  taken  in  satisfaction  of  such  debt,  but  that  the  widow 
should  have  both. 


Section  III. 

Of  the  Rights  of  the  Children  and  ilieir  Representatives  to 

Distribution  under  the  Statute. 

After  the  allotment  of  a  third  to  the  widow,  the  statute,  as 
we  have  seen,  directs  a  distribution  of  the  residue  by  equal 
portions  to  and  amongst  the  children  of  the  intestate,  and 
**  such  persons  as  shall  legally  represent  such  children  in  case 
any  of  the  said  children  be  then  dead."  In  case  there  be 
no  wife,  then,  by  section  7,  all  the  estate  is  to  be  distributed 
to  and  amongst  the  children. 

By  the  words  "  such  as  shall  legally  represent  such  chil-  what  is 
dren,"  their  lineal  representatives  to  the  remotest  degree  are  « legal  repre- 

admitted.  (a)     But  the  term  must  be  understood  of  descend-  sentatiyes"  of 

/  ^,.  ^  ,       ...  /.    ,       the  children. 

ants,  and  not  next  of  km :  as  for  example,  if  a  son  of  the 

intestate  is  dead,  leaving  a  widow  and  child,  the  widow  shall 

take  nothing,  and  the  child  the  whole  of  the  father's  share ; 

yet  the  widow,  though  not  strictly  one  of  the  next  of  kin,  is, 

in  the  same  sense  as  the  child,  a  legal  representative  of  the 

personal  estate  of  the  father.  (A) 

To  attain  a  clear  apprehension  of  the  subject  of  this  sec-  l.  Where 
tion,   three  sorts  of  cases  may  be  supposed :    First,  where  intestate's 
none  of  the  intestate's  children  are  dead ;  Secondly,  where  ^^^^^y®*^  *^ 
the  intestate's  children  are  all  dead,  all  of  them  having  left 
children ;  Thirdly,  where  some  of  the  intestate's  children  are 
living,  and  some  dead,  and  such  as  are  dead  have  each  of 
them  left  children,  (t ) 

On  the  first  hypothesis,  that  is  to  say,  where  none  of  the 

(g)   Carter  v.  Crawley,    Sir  T.  {h)  Price  v.  Strange,    6  Madd. 

Raymond.  500.  161,  162. 

(0  Toller.  374. 
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half  blood : 


posthumous 
child : 


intestate's  children  are  dead,  it  ia  suffidently  obvious,  that 
afler  the  wife  has  had  her  third  allotted  to  her,  the  remaining 
two-thirds  shall,  pursuant  to  the  statute,  he  equally  divided 
among  all  the  children  of  the  intestate,  as  in  this  case  they  all 
claim  in  their  own  right,  {j) 

A  brother  or  sister  of  the  half-blood  shall  be  equally  enti- 
tled to  a  share  with  one  of  the  whole  blood,  inasmuch  as  they 
are  both  equally  near  of  kin  to  the  intestate,  (jk) 

A.  posthumous  child  has  also  the  same  rights :  for  a  child 
in  venire  sa  mere  at  the  time  of  the  father's  death,  being  a 
person  in  rerum  naturd,  is,  by  the  rules  of  the  common  and 
the  ciril  law,  to  all  intents  and  purposes  a  child,  as  much  as 
if  V>ni  in  the  father^s  lifetime,  and  consequently  is  entitled 
under  the  statute.  (/) 
an  only  child.      If  the  intestate  leave  only  one  child,  such  case  is  not  to  be 

considered  as  omitted  by  the  statute :  therefore,  in  case  the 
intestate  also  leave  a  wife,  she  shall  only  have  a  third  part, 
and  the  other  two-thirds  shall  go  to  such  child,  (m)  And 
where  the  intestate  leaves  an  only  child  and  no  widow,  al- 
though, literally  speaking,  there  can  be  no  distribution,  yet 
such  only  child  shall  be  entitled  to  the  whole  personal  es- 
tate, (n) 

Secondly,  where  the  intestate's  children  are  all  dead,  all  of 
them  having  left  children.  If  a  father  have  three  children, 
John,  Mary,  and  Henry,  and  they  all  die  before  the  father, 
John  leaving,  for  instance,  two  children,  Mary  three,  and 
Henry  four,  and  afterwards  the  father  die  intestate,  in  that 
case  all  his  grandchildren  shall  have  an  equal  share :  for  as 


2.  Where  all 
the  intestate's 
children  are 
dead,  all  hav- 
ing left  chil- 
dren. 


(j)  Toller.  374. 

(k)  Smith  V.  Tracy,  1  Mod.  209. 
S.C.  2  Mod.  204.  T.  Jones.  93. 
1  Vent.  316.  2  Lev.  173.  Win- 
Chelsea  v.  Norcliffe,  1  Vem.  437. 
Crook  V.  Watt,  2  Vem.  124.  S.  C. 
Show.  P.C.  108.  Brown  v.  Farndell, 
Carth.  51.  Com.  Dig.  Admon.  H. 
Bac.  Abr.  tit.  Exors.  I.  2.  Toller. 
374. 


(/)  Wallis  V.  Hodson,2Atk.ll7. 
Burnet  v.  Mann,  1  Ves.  sen.  156. 
Ball  V.  Smith,  Freeman.  Chanc.  Cas. 
230.  Edwards  v.  Freeman,  2  P. 
Wms.  446.    Toller.  374. 

(m)  Brown  v.  Farndell,  Carth.  52. 
Bac.  Abr.  tit.  Exors.  1. 5. 

(«)  Davers  v.  Dewes,  3  P.  Wms. 
49,  note  (D).  Palmer  v.  Garrard, 
Free.  Chanc.  21. 
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hu  children  are  all  dead,  their  children  shall  take  as  next  of 
kin.(o)  Such  also  would  be  the  case  with  respect  to  the 
great-grandchildren  of  the  intestate,  if  both  his  children  and 
grandchildren  had  all  died  before  him.  {p) 

In  these  instances,  the  parties  are  smd  to  take  per  capita^ 
or,  in  other  words,  equal  shares  in  their  own  right,  (q) 

Thirdly,  where  some  of  the  intestate^s  children  are  living,  3.  Where 
and  some  dead,  and  such  as  are  dead  have  each  of  them  left  [n^^te's^ 
children.     In  this  case,  the  children  of  the  deceased  children  children  are 

dead  haviiiff 

take  per  stirpes,  that  is  to  say,  not  in  their  own  right,  but  by  left  children, 
representation.  Thus,  for  example,  if  a  father  have  three 
children,  John,  Mary,  and  Henry,  and  John  die,  leaving  four 
children,  and  Mary  die,  leaving  two,  and  Henry  alone  sur- 
vive the  father ;  on  the  death  of  the  father  intestate,  one- 
third  shall  be  allotted  to  Henry,  one-third  to  John's  four 
children,  and  the  remaining  third  to  Mary's  two  children :  for 
these  grandchildren  are  entitled  as  representing  their  respec- 
tive parents,  (r) 

The  end  and  intent  of  the  statute  was  to  make  the  provi-  Advance- 

sion   for  all  the  children  of  the  intestate  equal,  as  near  as  °*®°*  '* . 

could   be  estimated.  («)     Accordingly,    the   fifth   section  of  such  children 

the  statute  proceeds  to  provide,  that  no  child  of  the  intes-  ^^  '^^^  *°y 
^  '^  .      land  by  set- 

tate,  except  his  heir-at-law,  who  shall  have  any  estate  in  tlementor 
land  by  the  settlement  of  the  intestate,  or  who  shall  be  ad-  y^ncedby^  " 
vanced  by  the  intestate  in  his  lifetime  by  pecuniary  portion,  portion : 
equal  to  the  distributive  shares  of  the  other  children,  shall 
participate  with  them  in  the  surplus;  but  if  the  estate  so 
given  to  such  child  by  way  of  advancement  be  not  equivalent 
to  their  shares,  then  that  such  part  of  the  surplus  as  will  make 
it  so,  shall  be  allotted  to  him  or  her.  {t) 

(o)  Walsh  V.  Wash,  1  Eq.  Cas.  {q)  2  Black.  Comm.  517. 

Abr.  249.  pi.  7.    S.  C.  Prec.  Chanc.  (r)   Bac.   Abr.  tit.  Exors.  I.  3. 

54.     Bowers  v.   Littlewood,  1  P.  Toller.  374. 

Wma.  595,  by  Lord  Parker.     Da-         («)  2  P.  Wms.  439,  440,  by  Sir 

vers  V,  Dewes,  3  P.  Wms.  50,  by  Joseph  Jekyll. 
Lord  King.    Bac.  Abr.  Exors.  I.  3.  (0  2  Black.  Comm.  516. 

(p)  Toller.  374. 
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This  jast  and  equitable  provision  has  been  also  said  to  be 
derived  from  the  collatio  bonorum  of  the  imperial  law ;  vrhich 
it  certainly  resembles  in  some  points,  though  it  differs  widely 
in  others :  But  it  may  not  be  amiss  to  observe,  that,  with 
regard  to  goods  and  chattels,  this  is  part  of  the  ancient  cus- 
tom of  London,  of  the  province  of  York,  and  of  the  sister 
kingdom  of  Scotland :  and,  with  regard  to  lands  descending 
in  co-parcenary,  that  it  has  always  been,  and  still  is,  the 
common  law  of  England,  under  the  name  of  hotch-pot.  (u) 

This  provision  applies  only  to  the  distribution  of  the  estates 
of  intestate  fathers :  And  therefore,  if  a  mother,  being  a  wi- 
dow, advances  a  child,  and  dies  intestate,  leaving  many  chil- 
dren, the  child  advanced  shall  not  bring  what  he  received 
from  his  mother  into  hotch-pot :  This  was  decided  by  Lord 
King,  C.  on  the  principle,  that  the  statute  was  grounded  on 
the  custom  of  London,  which  never  affected  a  widow's  per- 
sonal estate,  and  that  the  act  seems  to  include  those  alone 
within  the  clause  of  hotch-pot  who  are  capable  of  having  a 
wife  as  well  as  children,  which  must  be  husbands  only,  (v) 

The  statute  takes  nothing  away  that  has  been  given  to  any 
of  the  children,  however  unequal  that  may  have  been  :  How 
much  soever  it  may  exceed  the  remainder  of  the  personal 
estate  left  by  the  intestate  at  his  death,  the  child  may,  if  he 
pleases,  keep  it  all ;  if  he  be  not  contented,  but  would  have 
more,  then  he  must  bring  unto  hotchpot  what  he  has  before 
received :  This  manifestly  seems  to  be  the  intention  of  the 
act,  grounded  upon  the  most  just  rule  of  equity,  equality,  (to) 

The  provision  in  the  statute  applies  only  to  the  case  of  ac- 
tual intestacy ;  and  where  there  is  an  executor,  and  conse- 
quently a  complete  will,  though  the  executor  may  be  declared 
a  trustee  for  the  next  of  kin,  they  take  as  if  the  residue  had 
been  actually  given  to  them :  Therefore  a  child  advanced  by 

(m)  2  Black.  Comm.   517.    "It  together:"  2  Black.  Coram.  190. 
seemeth,"  says  Liitleton,  sect.  267.  (v)  Holt  v.  Frederick,  2  P.  Wms. 
"  that  this  word  *  Hotch-pot,'  is  in  357.     S.  C.  2  Eq.  Cas.  Abr.  446. 
English  a  pudding ;  for  in  a  pudding  {w)  By   Lord  Raymond   in   Ed- 
is    not    commonly  put   one   thing  wards  v.  Freeman,  2  P.  Wras.  443. 
alone,  but  one  thing  with  other  things 
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his  father  in  his  life,  or  provided  for  in  the  will,  cannot  be 
called  on  to  bring  his  share  into  hotch-pot.  (x) 

If  a  child,  who  has  received  any  advancement  from  his 
father,  shall  die  in  his  father's  lifetime,  leaving  children,  such 
children  shall  not  be  admitted  to  their  father's  distributive 
share,  unless  they  bring  in  his  advancement ;  since,  as  his  re- 
presentatives, they  can  have  no  better  claim  than  he  would 
have  had,  if  living,  (y) 

A  child,  advanced  in  part,  shall  bring  in  his  advancement 

only  among  the  other  children :  for  no  benefit  shall  accrue 

from  it  to  the  widow,  (z) 

It  will   be  convenient  to   consider   this   subject  further,  i-  Children 
«•  who  hsive  I&dq 

1.  With  respect  to  children  who  have  any  land  by  settlement  by  settlement. 

of  the  intestate.     2.  With  respect  to  children  who  have  been 

advanced  by  pecuniary  portions. 

The  statute  extends  not  only  to  land,  freehold  and  copy- 
hold, settled  on  a  younger  child  by  the  father,  but  also  to 
charges  upon  land  for  such  child  :  (a)  So  if  a  father  settle  a 
rent  out  of  his  lands  on  a  younger  child,  this  is  within  the  sta- 
tute: (6)  and  so  is  a  reversion  settled  on  any  child  but  the  heir.(c) 

Land  claimed  by  marriage  settlement  has  been  held  an  ad- 
vancement within  the  statute :  but  land  devised  by  the  father 
to  a  younger  child  is  not  to  be  so  considered :  for  a  provision 
to  be  brought  into  hotch-pot  must  be  such  as  is  made  by  an 
act  in  the  intestate's  lifetime,  and  not  by  will,  (rf ) 

In  respect  to  Borough  English  lands,  which  descend  to  the 
youngest  son,  it  was  once  held  that  he  should  allow  for  them, 
on  the  ground,  that  the  statute  intended  merely  to  provide 
for  the  heir  of  the  family,  that  is,  the  heir  by  the  common 
law,  and  not  one  who  is  heir  only  by  custom  in  some  particular 

(r)  By  Sir  W.Grant  in  Walton  v.  bright,  8  Ves.  51.  64. 
Walton,  14  Ves.  324.     2  P.  Wms.  (a)  By  Sir  Joseph   Jekyll,  2  P, 

440.446.    See  also  Vachell  v.Jef-  Wms.  441. 
ferey«,  Prec.  Chanc.  169.  {h)  2  P.  Wms.  441. 

(y)  Proud  V.  Turner,  2  P.  Wms.  (c)  2  P.  Wms.  442. 

560.  (rf)  By  Sir  J.  Jekyll,  2  P.  Wms. 

(a)  Ward  v.  Lant,  Prec.  Chanc.  440.    Twisden  v.  Twisden,  9  Ves. 

182.  184.     Kircudbright  v.  Kircud-  425,  426,  by  Lord  Eldon. 


920 


Of  the  Statute  of  Distributions.    [Pt.  in.  Bk.  i  v. 


3.  Children 
who  have 
been  advanc- 
ed by  peeu- 
niaiy  por- 
tions: 


places,  (jb)  But  that  decision  has  been  over-ruled,  and  it  is 
now  settled,  that  such  youngest  son  shall  have  an  eqoal  share 
of  the  distribation  with  the  other  children,  without  regard  to 
this  species  of  estate :  for  although  the  exception  in  the  sta-. 
tate  extend  only  to  the  eldest  son,  yet  no  law  exists  to  oblige 
the  heir  in  Borough  English  to  bring  in  his  lands :  The  sta- 
tute contains  no  such  requisition :  It  speaks  merely  of  such 
estate  as  a  child  hath  by  settlement,  or  by  advancement  Of 
the  intestate  in  his  lifetime.  (/) 

Money  laid  out  by  the  intestate  on  repaird  of  houses,  which 
had  been  given,  but  not  conveyed,  by  him  to  his  eldest  son, 
and  which  had  therefore  descended  on  him  as  heir  at  law,  has 
been  held  not  to  be  an  advancement  to  be  brought  into  hotch- 
pot|  under  the  statute :  though  it  would  have  been  otherwise  if 
the  father  in  his  lifetime  had  irrevocably  parted  with  the  estate 
by  a  conveyance  to  the  son,  and  afterwards  given  him  a  sum  of 
money  to  ameliorate  it.  {g) 

2.  With  regard  to  children  who  have  been  advanced  by 
pecuniary  portions.  By  the  provisions  of  the  statute,  although 
the  heir  at  law  shall  not  abate  in  respect  of  the  land  which  came 
to  him  by  descent,  or  otherwise,  from  the  intestate,  yet  if  he 
hath  had  any  advancement  from  his  father  out  of  his  personal 
estate,  he  shall  abate  for  it  in  the  same  manner  as  the  other 
children :  (A)  And  were  it  merely  the  use  of  furniture  for  his 
life,  it  shall  be  regarded  as  an  advancement  pro  tanto.(i) 
Co-heiresses  shall  also,  it  seems,  bring  in  such  advancement, 
not  being  land,  as  they  may  have  respectively  received  from 
their  father,  before  they  shall  be  entitled  to  their  distributive 
shares ;  agreeably  to  the  principle  of  the  act,  and  to  the  object 
of  a  just  and  impartial  father  to  promote  an  equality  among 
his  children.  (J) 

(c)  By  Sir  Jos.  Jekyll,  M.  R.  in 
Pratt  V.  Pratt,  2  Stra.  935.  S.  C. 
Fitegib.  284. 

(/)  By  Lord  Talbot,  in  Lut- 
wycbe  v.  Lutwyche,  Cas.  Temp. 
Talb.  279. 

{K)  Smith  v.  Smith,  5  Ves.  721, 

^/i)  Pratt  V.  Pratt,   Fitzgib.  285. 


Com.  Dig.  Admon.  (H).  4  Bum. 
£.  L.  397.  8th  edit.  Smith  v.  Smith, 
5  Ves.  721. 

(0  Pratt  r.  Pratt,  Fitigib.  285. 
Com.  Dig.  Admon.  (H).  Kircud- 
bright V.  Kircudbright,  8  Ves.  51. 

( j)  4  Bum.  E.  L.  397.  8th  edit. 
Toller.  378. 
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It  remains  to  consider  what  is,  and  what  is  not,  to  be  re-  what  is  con- 
guarded  as  an  advancement  oat  of  the  personal  estate  of  the  vancement 
father,  so  as  to  exclude  a  child  from  a  distributive  share  of  out  of  the  per- 

80113,1  estate  * 

the  whole  or  part  of  the  residue* 

A  proviision  made  for  a  child  by  a  settlement,  whether  vo- 
luntary or  for  a  good  consideration,  as  that  of  marriage,  is 
such  an  advancement,  (k) 

It  is  pot  requisite,  to  constitute  an  advancisment,  that  the 
provbion  should  take  place  in  the  father's  lifetime.  (/)  If  by 
deed  he  settle  an  annuity,  to  commence  after  his  death,  on 
one  of  his  children,  it  is  an  advancement,  (m)  So  a  portion 
secured  to  a  child,  although  in  futuro,  is  an  advancement,  (n) 
Thus  a  portion  for  a  daughter,  to  be  raised  out  of  land,  on 
her  attaining  the  age  of  eighteen,  or  the  day  of  her  marriage, 
was  held  to  be  an  advancement  to  her  whet)  she  married,  al- 
thoi^h  she  were  under  that  age,  and  unmarried,  at  the  time 
of  the  intestate's  death,  (o) 

A  portion,  which  was  at  first  contingent,  shall  clearly  be 
consi4ered  an  advancement,  when  the  contingency  has  hap- 
pened, {p)  -^nd  it  seems  that  a  portion,  even  while  contin- 
gent, being  capable  of  valuation,  may  be  brought  into  hotch- 
pot 9  (9)  ^^  the  Court  may  order,  that  in  case  the  contingency 
shall  happen,  the  portion  shall  be  so  distributed  as  to  make 
the  rest  of  the  children  equal  with  the  child  on  whom  it  was 
settled :  (r)  But  the  contingency  must  be  so  limited  as  ne- 
cessarily to  arise  within  a  reasonable  time;  as  in  the  case 
stated  above,  wherie  the  portion  wa^  secured  to  the  daughter, 
on  her  attaining  the  age  of  eighteen,  or  on  her  marriage.  («) 

TVhej'e  a  father  makes  a  provision  for  a  son  on  his  marriage, 
ail  the  limitations  in  such  settlement  to  the  wife  and  children 
of  such  son  must  be  considered  as  part  of  that  advancement ; 

(A)   £dv?ards  v.  Freeman,  2  P.  Wms.  435.    S.  C.  1  £q.  Ca3.  Abr. 

Wms.  440,  441.     Phiney  v.  Phiney,  249.  pi.  10.  2  Eq.Cas.Abr.446.pl.  3. 

2  Vem.  638.  (/?)  2  P.  Wms.  442. 

(0  2  P.  Wms.  445.  (y)  2  P.  Wms.  442.  449.    Toller. 

(wi)  2  P.  Wms.  442.  Swinb.  pt.  3.  377. 

B.  18.  pi.  25.  (r)  2  P.  Wms.  446.     Toller.  378. 

(»)  2  P.  Wms.  445.  (s)  2  P.  Wms.   440.  445.   449. 

(o)    Edwards  v.  Freeman,   2  P.  Toller.  378. 
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and  it  is  not  the  son's  estate  for  life  only,  that  ongfat  to  be 
valaed,  and  brought  into  hotch-pot.  («) 

With  respect  to  the  sort  of  benefit  which  shall  constitute 
such  advancement,  it  has  been  held,  that  if  a  father  buy  for  a 
son  an  advowson,  or  any  other  ecclesiastical  benefice,  or  if  he 
buy  him  any  ofiice  civil  or  military,  these  are  to  be  considered 
as  advancements,  either  partial  or  complete,  according  to  the 
comparative  value  of  the  estate  to  be  distributed,  (t)  And 
although  the  ofiice  be  only  at  will,  as  a  gentleman  pensioner's 
place,  (u)  or  a  commission  in  the  army,  (t?)  it  is  to  be  regarded 
in  the  same  light. 

An  annuity  is  an  advancement  to  be  brought  into  hotch- 
pot, (ti?)  viz.,  the  value  at  the  date  of  the  grant;  or,  if  it  has 
ceased,  the  payments  received,  at  the  option  of  the  child,  (x) 

In  a  late  case  a  father  lent  the  sum  of  10^000/.  to  his 
son,  to  assist  him  in  forming  a  partnership  in  the  business 
of  a  sugar-refiner,  and  took  his  promissory  note  for  the 
re-payment  of  that  sum  on  demand :  It  appeared,  that  it 
was  in  consequence  of  the  urgent  desire  of  the  intestate 
that  the  son  engaged  in  the  business ;  and  that  finding  it  was 
a  losing  concern,  he  became  desirous  of  retiring  from  it,  but 
that  the  father  urged  him  to  continue  it ;  that,  at  the  earnest 
entreaty  of  the  intestate,  he,  with  much  reluctance,  continued 
the  business,  and  sustained  heavy  losses  in  it :  The  father  on 
his  death- bed  caused  the  promissory  note  to  be  burned,  and 
died  intestate :  Sir  John  Leach,  M .  R.  held,  that,  although 
the  circumstances  under  which  the  note  had  been  destroyed 
amounted  to  an  equitable  release  of  the  debt,  yet  that  the 
sum  which  remained  due  upon  it  must  be  considered  an  ad- 
vancement to  the  son.  ( y) 
what  shall  not  On  the  other  hand,  small  inconsiderable  sums  of  money 
advancement,   given  to  a  child  by  the  father,  or  mere  trivial  presents  he  may 

make  to  a  child^  as  of  a  gold   watch,  or  wedding  clothes, 

(«)  Weyland  v.  Weyland,  2  Atk.  bright,  8  Ves.  63. 

635.  (w)  Swinb.  pt.  3.  s.  18.  pi.  29. 

{t)  Render  v.  Rose,  3  P.  Wms.  (x)    Kirkcudbright  v.  Kirkcud- 

317,  note  to  Pusey  v.  Desbouverie.  bright,  8  Ves.  51. 

(tf)  Norton  V.  Norton,  3  P.  Wms.  (y)  Gilbert  v,  Wetherell,  2  Sim. 

317,  note.  &  Stu.  254. 

(v)    Kirkcudbright    v.    Kirkcud- 
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shall  not  be  deemed  an  advancement :  (z)  nor  shall  money 
expended  by  the  father  for  the  maintenance  of  a  child,  nor 
g^ven  to  bind  him  an  apprentice,  nor  laid  out  in  his  education 
at  school,  at  the  university,  or  on  his  travels,  (a) 

It  is  presumed,  indeed,  that  a  distinction  must  be  made 
when  a  considerable  sum  of  money  is  advanced  by  the  father 
with  the  child  as  a  premium  for  instruction,  and  not  merely 
-as  a  compensation  for  maintenance,  and  that  the  former  sum 
is  in  strictness  liable  to  be  brought  in  hotch-pot.  (6)  In  al- 
lusion to  this  distinction,  it  is  conceived  that  Lord  Hardwicke 
expressed  himself,  m  Morris  y.  Burroughs  :{c)  *' I  should 
think  (said  his  Lordship)  that  if  a  father  should  give  money 
to  put  a  sou  out  apprentice,  or  advance  him  in  life  by  set- 
ting him  up  in  trade,  &c.  that  would  have  the  same  effect,'* 
L  e.  will  be  a  satisfaction  of  the  custom,  or  must  be  brought 
into  hotch-pot,  as  the  case  may  happen  to  be. 

It  has  already  been  stated,  that  a  provision  which  a  father 
may  make  for  his  child  by  will,  in  a  case  where  the  testator 
dies  intestate  as  to  part  of  his  personal  estate,  shall  not  be 
brought  into  hotch-pot.  (r/)  Such  a  provision  as  shall  be  con- 
strued an  advancement,  must  result  from  a  complete  act  of 
the  intestate  in  his  lifetime,  {e)  by  which  he  divested  himself 
of  all  property  in  the  subject;  though,  as  it  has  just  ap- 
peared, it  is  not  requisite  that  it  should  take  effect  in  posses- 
sion till  after  his  death  :  (/)  Still  less  shall  property  given 
or  bequeathed  to  the  child  by  any  other  person  be  so  de- 
nominated :  {g)  and  least  of  all,  shall  a  fortune  of  his  own 
acquisition,  however  great.  (A) 

(2)  iV.  Wms.  317,  note  to  Pu-  {b)  2  Rop.  Husb.  &  Wife,  12. 

sey  V,  Desbouverie.     Elliott  v.  Col-  (c)  1  Alk.  403. 

Her,  1  Ves.  sen.   16.    S.C.  3  Atk.  {d)  Ante,  p.   918,  919.  14  Ves. 

528:   nor,  says  Swinburne,  money  324. 

in  his  purse  to  spend   among  his  (e)  2  P.  Wms.  440.    Toller.  380. 

equals,  or  buy  him  suits  of  apparel,  (/)  Ante,  p.  921 .   Toller.  380. 

or  books,  or  armour  for  the  service  (g)   Swinb.  pt.  3.  s.  18.   pi.  18. 

of  his  country;  Swinb.  pt.  3.  s.  18.  Bac.  Abr.  tit.  Exors.  (K).    Toller. 

pL  30.  380. 

(a)    Swinb.    pt.  3.   s.  18.  pi.  19.  {h)    Swinb.  pt.  3.   s.  18.  pi.  18. 

BaC.  Abr.  tit.  Exors.  (K).  Bac.  Abr.  tit.  Exors.  (K). 
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Section  IV. 

The  Rights  of  the  Next  of  Kin  of  the  Intestate  under  the 

Statute  of  Distributions. 

Thb  sixth  section  of  the  statute  provides,  that  in  case  there 
be  no  children  or  legal  representatives  of  them,  in  existence, 
a  moiety  of  the  intestate's  estate  shall  be  allotted  to  his 
widow,  and  the  residue  shall  be  distributed  equally  among  his 
next  of  kin  in  equal  degree,  and  their  representatives ;  and 
by  the  seventh  section,  in  case  there  be  neither  wife  nor 
children,  then  all  the  estate  shall  be  distributed  among  the 
next  of  kin,  in  equal  degree :  but  the  same  section  enacts^ 
that  there  shall  be  no  representatives  admitted  among  col- 
laterals after  brothers'  and  sisters'  children. 

Who  are  the  The  next  of  kin,  referred  to  by  the  statute,  are  to  be  ascer- 
tained by  the  same  rules  of  consanguinity,  as  those  which 
determine  who  are  entitled  to  letters  of  administration,  (t) 
These  rules  have  been  already  considered  in  a  former  part  of 
this  treatise  :  {j)  but  it  may  be  convenient  to  repeat  in  this 
place  some  of  their  results. 

right  of  the  When  a  child  dies  intestate,  without  wife  or  child,  leaving 

^'*  a  father,  the  latter  is  entitled,  as  the  next  of  kin,  in  the  first 

degree,  to  the  whole  of  the  personal  estate  of  the  intestate, 
exclusive  of  all  others,  (i) 

If  a  man  dies  intestate,  without  a  child,  but  leaving  a 
widow,  and  a  father,  then  the  personal  estate  shall  go  in 
moieties  between  the  wife  and  father.  (/  ) 

right  of  the  So   with    respect    to  the  mother,   before   the   statute  of 

mother  * 

1  Jac.  2.  c.  17.,  if  a  child  had  died  intestate,  without  a 
wife,  child,  or  father,  his  mother  was  entitled,  as  his  next  of 
kin,  in  the  first  degree,  to  his  whole  personal  estate :  but  by 

(i)  Lloyd  v.  Tench,  2  Ves.  sen.  (k)  Blackborough  v.  Davis,  1   P. 

214.      2  Black.  Comm.  515.      Tol-  Wms.  51.     Ante,  ^.  252, 
ler.  381.  4  Burn.  E.  L.  280.  8th  edit.  (/)  Keilway  v.  Keilway,  Gilb.  Eq. 

(J)  Ante,  p.  247.  et  seq,  Cas.  190,  per  Curiam. 
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that  statute,  sect.  7.,  it  is  enacted,  ^*  that  if  after  the  death  of  the  brothers 
a  father,  any  of  his  children  shall  die  intestate,  without  wife  shall^ share 
or  children,  in  the  lifetime  of  the  mother,  every  brother  and  with  the  mo- 
sister,  and  the  representatives  of  them,  shall  have  an  equal 
share  with   her."    The  principle   of  this  provision  is,   that 
otherwise  the  mother  might  marry,  and  transfer  all  to  another 
husband.  (971) 

This  statute,  as  well  as  the  statute  of  distributions,  was 
described  by  Lord  Hardwicke  as  very  incorrectly  penned:  (n) 
and  several  questions  have  arisen  upon  the  construction  of 
this  section  of  it.     In  Keylway  v.  Keylway,  (o)  the  intestate  they  shall 

share  writh 

left  no  child,  but  a  wife,  a  mother,  three  brothers  and  sisters,  the  mother 

and  two  nieces,  the  children  of  a  deceased  brother :  It  was  although  the 

intestate  left 
insisted,  on  the  part  of  the  mother,  that  the  case  was  not  a  widow: 

within  the  statute  of  1  Jac.  c.  17.  §.  7.,  because  here  the  in- 
testate left  a  wife ;  whereas  the  statute  was  only  meant  to 
operate  where  the  mother,  before  the  making  of  it,  would 
have  gone  off  with  the  whole  personal  estate,  and  it  was 
urged,  on  her  behalf,  that  the  words  of  the  statute  **  without 
wife  or  children,'*  must  be  understood  **  without  wife  and 
children ;"  for  it  could  not  possibly  be  intended  in  the  dis- 
junctive, i.  e.  that  in  either  case  the  brothers  and  sisters 
should  share  with  their  mother,  inasmuch  as  if^  after  the 
death  of  the  father,  the  child  should  die  without  wife,  but 
leaving  children,  they  would  clearly  take  the  whole,  to  the 
exclusion  of  the  intestate's  brothers  and  sisters:  But  Lord 
Chancellor  King  decreed  that  the  wife  of  the  intestate  should 
have  one  moiety,  and  his  mother  should  come  in  for  no  more 
than  her  share  of  the  other  moiety  with  the  intestate's  bro- 
thers and  sister,  and  the  two  nieces,  the  representatives  of 
the  deceased  brother :  And  his  Lordship  laid  down,  that  the 
intention  of  the  statute  was,  in  prejudice  of  the  mother,  that 
in  every  case  where,  before  the  statute,  she  would  have  had 
the  whole,  the  deceased  child's  brothers  and  sisters  should 
come  in  equally  with  the  mother  as  to  the  whole ;  and  where, 

(m)  Blackborough  v.  Davies,  1  P.  {o)  2  P.  Wms.  344.      S.  C.  Gilb. 

Wms.  49,  by  Lord  Holt.  Eq.  Cas.  189.     2  Stra.  710.     2  Eq. 

(n)  Stanley  r.  Stanley,  1  Atk.  457.      Cas.  Abr.  441.  442. 
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though  there 
be  no  brother 
of  the  intes- 
tate living, 
yet  if  there  be 
nephews,  &c. 
they  shall 
share  with 
their  grand- 
mother : 


the  represen- 
tatives of  the 
brothers  and 
sisters  of  the 
intestate  shall 
not  share  with 
his  mother, 
beyond  the 
brothers*  and 
sisters*  chil- 
dren. 


before  the  statute,  the  mother  would  have  been  entitled  to 
the  half,  the  deceased  child's  brothers  and  sisters  should  now 
come  in  for  a  share  of  that  moiety. 

In  Stanley  v.  Stanley,  (p)  the  intestate  left  a  wife,  a 
mother,  and  several  nephews  and  nieces,  the  children  of  a 
deceased  brother :  Besides  raising  the  objections  taken  in  the 
above  case  of  Keilway  v.  Keilway,  it  was  insisted,  on  4he 
part  of  the  mother,  that  the  words  of  the  statute  of  James 
are  in  the  conjunctive,  "  every  brother  and  sister  and  the 
representatives  of  them,"  and  therefore  that  the  statute  can- 
not operate  in  a  case  where  there  is  no  brother  or  sister  of  the 
intestate  living :  But  Lord  Hardwicke,  C.  held  the  contrary : 
and  after  recognizing  Keilway  v.  Keilway,  as  far  as  it  applied, 
decreed,  that  the  personal  estate  should  be  divided  into  four 
equal  parts,  two  fourth  parts  to  be  allotted  to  the  widow,  one 
fourth  part  to  the  mother,  and  the  remaining  fourth  to  be 
equally  divided  among  the  nephews  and  nieces:  And  his 
Lordship  said,  that  the  word  and  in  the  statute,  immediately 
preceding  the  words  the  representatives,  must  be  construed 
in  the  disjunctive. 

In  the  last  case  a  further  objection  was  raised,  that  if  it 
should  be  held,  that  the  nephews  and  nieces  were  entitled  by 
representation,  it  might  be  carried  to  the  fourth  or  fifth  gene- 
ration, which  would  create  great  confusion  and  fractions ; 
for  there  was  nothing  to  restrain  it  in  this  act,  as  there  was  in 
the  statute  of  distributions  :  But  Lord  Hardwicke  said,  that 
the  proviso  in  the  statute  of  James  was  to  be  incorporated  into 
the  statute  of  Charles,  which  expressly  says,  that  representa- 
tion shall  not  be  carried  beyond  brothers'  and  sisters*  children  ; 
agreeably  to  the  rule,  that  statutes  made  pari  materia  shall 
be  construed  into  one  another. 

If  the  intestate  left  neither  wife  nor  child,  nor  father,  and 
there  be  neither  brother  or  sister,  nor  nephew  or  niece,  the 
case  is  without  the  statute,  and  the  whole  of  such  intestate's 
effects  shall  devolve,  as  before  the  statute,  to  his  mother,  (q) 


{p)  1  Atk.  455.  11  Viner.  Abr.  190.  tit.  Exors.  (Z. 

(y)  Jackson   i\  Prudehome,  MS.       12). 
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It  is  clear  that  the  mother-in-law  or  stepmother  of  an  Of  the  mo- 
intestate,,  not  being  of  his  blood,  can  claim  nothing  under  t*»er-m-law. 
the  statate  of  distribution,  (r) 


If  the  intestate  left  neither  children  nor  parents,  but  his  Right  of  bro- 
thers 
ters: 


nearest  surviving  relations   be   brothers  and  sisters,  and  a  ^  ®"  "*  ^^' 


grandfather  or  grandmother,  then,  since  they  are  all  in  the 
second  degree  of  kindred,  in  strictness  they  ought  all  to  share  pref(&rred  to 
the  personal  estate  of  the  intestate  equally  under  the  statute.  ^^  ^^' 
But  in  the  year  1686,  in  the  case  of  Lord  Winchehea  v. 
Norcliff,  (s)  Lord  Chancellor  Jefferys  decided  that  a  grand- 
mother should  have  no  share  with  brothers  and  sisters  of 
the  intestate.  And  it  was  again  decided,  in  1708,  by  the 
Barons  of  the  Exchequer,  in  the  case  of  Pool  v.  Wishaw,  (t) 
by  the  unanimous  opinion  of  the  Court,  after  hearing  civi- 
lians, that  a  grandmother  had  no  right  to  share  in  distribution 
with  a  brother.  This  decision  was  followed  by  a  similar  one, 
as  to  a  grandmother,  in  the  case  of  Norhury  v.  Richards, 
before  Fortescue,  M.  R.  .  (u)  And  the  same  point  was 
afterwards  determined  by  Lord  Hardwicke,  in  Evelyn  v. 
En^elyn,  (v)  on  the  authority  of  the  two  preceding  cases,  as 
well  as  the  prevailing  usage  since  the  statute  of  distributions : 
And  his  Lordship  observed,  that  if  it  was  res  Integra,  he 
should  think  there  was  just  ground  to  prefer  the  brother : 
That  the  words  of  the  statute  must  he  taken  together, 
amongst  the  next  of  kin,  '*  pro  sno  cuique  jure,"  according  to 
the  laws  in  such  cases ;  and  that  if,  by  settled  determinations, 
an  equality  or  preference  had  been  given,  it  was  confirmed 
by  the  statute:  And  by  our  law  it  had  been  establbhed, 
previously  to  the  statute,  that  between  brother  and  brother 
there  was  only  one  degree  :  (u?)  That,  besides,  it  would  be  a 

(r)  Rutland  r.  Rutland,  2  P.  Wms.  Ves.  sen.  333. 

216.  (m)  Cited  in  3  Atk.  763.     Ambl. 

(i)  Freeman.  Chanc.Cas.  95.  S.C.  192. 

lVem.403.  2  Chanc.  Rep.  374.  376.  (r)  3  Atk.  762.    S.  C.  Ambl.  191. 

(0  Cited  per  cur,  in    Evelyn  v.  (w)  See  Collingwood  v.  Pace,  1 

Evelyn,   3  Atk.  763.     S.  C.  Ambl.  Veutr.  424,  by  Hale,  C.  B.     Black- 

192,  and  in  Thomas  r.  Kettericke,  1  borough  v,  Davis,  1  P.  Wms.  50.    It 
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great  inoontfstttelice  to  barry  the  portions  of  children  to  a 
grandfather,  trho  must  be  supposed  to  have  been  provided 
for,  and  may  very  probably  be  in  a  dying  conditioti,  and  not 
want  it ;  and  it  would  be  contrary  to  the  very  nature  of  pro- 
visions among  children,  as  every  child  may  very  properly 
be  said  to  have  a  spes  occrescendL 


Grandfiither 
preferred  to 
uncle : 


ffreat-grand- 
father  shall 
share  with 
uncle : 


Nevertheless,  if  the  intestate  leaves  no  nearer  kindred 
than  a  grandfather  or  grandmother,  and  uncles  or  aunts,  the 
grandfather  or  grandmother,  being  in  the  second  degree,  will 
be  entitled  to  the  whole  personal  estate,  exclusive  of  the 
uncles  or  aunts,  who  are  only  in  the  third  degree,  (x) 

Hence  also,  great-grandfathers  or  great-grandmothers,  being 
in  the  third, degree,  are  entitled  to  a  distributive  share  with 
uncles  and  aunts,  (y)  . 


grandfather 
by  mother's 
side. 


Uncles  and 
nephews. 


Where  the  intestate  leaves  a  grandfather  by  the  father^s 
side^  and  a  grandmother  by  the  mother's  side,  his  next  of  kin : 
they  shall  take  in  equal  moieties,  as  being  in  equal  degree : 
for  here  dignity  of  blood  is  not  material.  {%) 

Aunts  and  nieces,  uncles  and  nephews,  being  all  in  the 
third  degree,  are  all  equally  entitled.  Hence,'  where  the 
intestate  left  two  aunts,  and  a  nephew  and  niece,  children  of 
a  deceased  brother.  Lord  Hardwicke  ordered  the  surplus 
to  be  divided  into  four  parts  equally  among  them,  holding 
that  as  they  were  all  in  equal  degree,  the  children  were  to 
take  in  their  own  right  and  not  by  representation ;  but  that 
if  their  father  had  been  living,  he  would  have  been  entitled 
to  the  whole,  (a) 


is  enough  at  law  to  s^y,  f rater  ct 
hitreSf  or,  soror  et  hares  :  S.  C.  1 
Salk.  38. 

{x)  Mentneyv.  Petty,  Prec.  Chanc. 
593.  Blackbo rough  v.  Davis,  1  P. 
Wms.  41 .  S.  C.  1  Lord  Raym.  684. 
Com.  Rep.  96.  Holt.  43.  1  Salk. 
38.  12  Mod.  615.  Woodroff  v. 
VVickworth,  Prec.  Chanc.  527. 


(y)  Lloyd  V.  Tench,  2  Ves.  sen. 
215.     -4w^e,  p.  253,  254. 

(2)  Moor  V.  Barham,  cited  in 
Blackborough  v.  Davis,  1  P.  Wms. 
53. 

(a)  Durant  v.  Prestwood,  1  Atk. 
454.  S.  P.  Lloyd  v.  Tench,  2  Ves. 
sen.  213. 
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Brothers  and  sisters  of  the  half  blood  are  entitled  to  an  Half-blood. 
eqnal  share  of  the  intestate's  estate  with  the  brothers  and 
sisters  of  the  whole  blood,  although  there  are  some  precedents 
of  judgments  given,  since  the  statute,  allowing  the  half  blood 
to  have  but  a  half  share.  (&)  However,  since  the  decision  of 
the  House  of  Lords,  in  the  case  of  Watts  v.  Crooke,  (c)  af- 
firming, on  appeal,  a  decree  in  Chancery,  the  law  has  been 
settled  in  favour  of  the  full  title  of  the  half  blood,  (d)  And 
this  shall  extend  to  a  posthumous  brother  of  the  half  blood,  posthumous. 
In  Burnet  v.  Mann,  (e)  Lord  Hardwicke  said,  he  could  not 
distinguish  this  from  the  case  of  a  brother  in  ventre  sa  mere 
of  the  whole  blood,  who  was  clearly  entitled :  (/)  If,  indeed, 
it  were  to  go  to  children  bom  at  any  distance  of  time,  so  as 
to  cause  an  inconvenience  by  suspending  the  distribution,  or 
to  cause  a  taking  back  again,  it  might  be  an  objection  :  But 
that  cannot  happen,  because  the  child  must  be  in  rerum  non 
tur&  at  the  death  of  the  intestate  brother,  whose  estate  is  in 
question ;  so  that  at  the  utmost,  it  cannot  be  carried  beyond 
the  year  in  which  a  distribution  is  to  be  made. 

Affinity  or  relationship  by  marriage,  except  in  the  instance  Relatives  by 
of  the  wife  of  the  intestate,  gives  no  title  to  a  share  of  his  ^^[J[^|^  "^^ 
property  under  the  statute  :  Therefore,  if  the  intestate  had  a 
son  and  daughter,  and  they  both  die,  the  former  leaving  a 
wife,  and  the  latter  a  husband ;  upon  the  intestate*s  death  af- 
tervrards,  such  husband  and  wife  have  neither  of  them  any 
claim  on  the  estate,  (g) 

The  seventh  section  of  the  Statute  of  Distributions  provides  Represcnta- 
that  there  shall  be  no  representations  admitted  among  colla-  collaterals? 
terals  after  brothers'  and  sisters'  children.     This  provision 
must  be  construed  to  mean  brothers  and  sisters  of  the  intes* 
tate,  and  not  as  admitting  representation,  when  the  distribu- 


(6)  Show.  P.  C.  108.  (/)  See  WalUs  u.  Hodson,  Bar- 

(c)  Show.  P.  C.  108.  nard.  Chanc.  Cas.  272. 

{d)  See  Ante,  p.  252.  (g)  Toller.  386. 
(e)  1  Ves.  sen.  156. 
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when  bro- 
thers' and  sis- 
ters' children 
take  per  CO' 
pita : 


tion  happens  to  fall  among  brothers  and  sisters^  who  are  re- 
motely related  to  the  intestate ;  for  the  intestate  b  the  subject 
of  the  act ;  it  is  his  estate,  his  wife,  his  children^  and  for  tb^ 
same  reason,  his  brothers'  and  sisters*  children;  for  be  13 
equally  correlative  to  all.  (A)  Therefore,  if  the  intestate 
should  leave  an  uncle,  and  the  son  of  another  uncle  deceased, 
the  latter  shall  have  no  distributive  share,  (t)  So  if  the  next 
of  kin  of  the  intestate  should  be  nephews  and  nieces,  a  child 
of  a  deceased  nephew  or  niece  will  not  be  admitted  to  share 
in  the  distribution.  Again,  it  has  been  held,  that  if  the  bro^ 
ther  of  the  intestate  left  a  grandson,  and  a  sister  left  a  child, 
the  grandson  shall  not  have  distribution  with  the  son  or 
daughter  of  the  sister.  (7*)  Thus,  although,  as  it  has  al^ 
ready  appeared,  lineal  representatives,  ad  infiniium,  shall 
share  in  the  distribution  of  an  intestate's  personal  estate,  yet 
among  collaterals,  except  only  in  the  instance  of  the  intes- 
tate's brothers'  and  sisters'  children,  proximity  of  blood  shall 
alone  give  a  title  to  it.  (k) 

If  the  intestate's  brothers  and  sisters  were,  at  the  time  of 
his  decease,  all  dead,  and  having  left  children,  such  children 
shall  all  take  per  capita.  (/)  Therefore,  if  an  intestate  leave 
a  deceased  brother's  only  son,  and  ten  children  of  a  deceased 
sister,  the  ten  children  of  the  deceased  sister  shall  take  ten 
parts  in  eleven  with  the  son  of  the  deceased  brother.  (j»)  But 
in  the  event  of  some  of  the  intestate's  brothers  and  sisters 
being  alive  and  some  dead,  and  such  as  are  dead  having  left 
children,  such  children  take  per  stirpes,  by  way  of  represen- 


(A)  Cartel-  r.  Crawley,  Sir  T. 
Raym.  496.  S.  C.  Freeman.  296, 
297,  298.  Caldicot  v.  Smith,  2 
Show.  286.  Beeton  v,  Darkin,  2 
V^'ern.  168.  Maw  v.  Harding,  2 
Vera.  233.  S.  C.  Prec.  Chanc.  28. 
Pett  V.  Pett,  1  Salk.  250.  S.  C.  1 
Lord  Raym.  571.  Com.  Rep.  87. 
1  P.  Wms.  25.  Bowers  v.  Little- 
wood,  1  P.  Wms.  595. 

(i)  Beeton  v.  Darkin,  2  Vern.  168. 


Bowers  v.  Littlewood,  1  P.  Wms. 
595. 

(j)  Pett  17.  Pett,  1  Salk.  250. 
S.  C.  i  Lord  Raym.  571.  1  P.  Wms. 
25.     Com.  Rep,  87. 

(k)  Toller.  384. 

(/)  Walsh  V,  Walsh,  Prec.  Chanc. 
54.  Lloyd  v.  Tench,  2  Ves.  sen. 
215.     Janson  v.  Bury,  Bunb.  157. 

(;//)  Bowers  v.  Littlewood,  1  P. 
Wms.  595.  Janson  v.  Bury,  Buob. 
157. 
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^h 


tation.  (n)  Therefore,  if  an  intestate  left  a  brother  alive,  and 
ten  children  of  a  deceased  sister,  such  ten  children  will 
take  one  moiety  of  the  personal  estate,  and  their  uncle  the 
other,  (o) 

If  a  bastard,  or  any  other  person  having  no  kindred,  die  An  intestate 
intestate  without  wife  or  child,  his  effects,  subject  to  his  debts,  p^on  ^ith- 
belong  to  the  king,  as  ultimus  h^eres ;  {p)  who,  with  the  ex-»  out  kin. 
ception  of  a  small  part,  usually  grants  them  by  letters  patent 
or  otherwise :  and  then  such  grantee  seems  of  course  entitled 
to  the  administration,  and  consequently  to  the  sole  enjoyment 
of  the  property,  (q) 


Section  V. 

Of  Distribution,  when  the  Intestate  was  domiciled  abroad. 

Hitherto  it  has  been  assumed  that  the  intestate  was  at  the 
time  of  his  death  domiciled  in  a  place  where  the  Statute  of 
Distributions  is  the  law  of  the  land. 


(n)  Uoyd  v.  Tench,  2  Ves.  sen. 
215. 

(o)  The  same  distinction,  as  to 
taking  per  capita  or  per  stirpes^  will 
prevail,  when  a  bequest  is  made  to 
"relations,"  or  "family,"  without 
mentioning  the  proportions  in  which 
the  fund  is  to  be  divided  ;  in  which 
case  the  statute  of  distributions  will 
regulate  the  number  and  manner  in 
which  the  legatees,  i.  e.  the  next  of 
kin,  are  to  take :  see  an/e,  p.  729. 
734.  But  this  mode  of  division  will 
not  be  adopted,  when  a  contrary  in- 
tention of  the  testator  is  apparent,  as 
where  the  bequest  is  to  relations  to 
he  equally  divided  amongst  them; 
lor  there  the  division  shall  be  per 
capita,  although  the  state  of  the  fa- 
mily is  such  as  would  require  a  dis- 


tribution per  stirpes  under  the  sta- 
tute :  Thomas  v.  Hole,  Cas.  Temp. 
Talb.  251.  Butler  v.  Stratton,  3 
Bro.  C.  C.  367.  On  the  other  hand, 
if  a  bequest  is  made  to  "  issue"  as 
purchasers,  or  to  "descendants," 
there  haii  already  been  occasion  to 
show,  that  all  those  who  answer  the 
description  will  take  per  capita: 
Ante,  p.  728,  729 :  See  also  Lin- 
coln r.  Pelham,  10  Ves.  175,  176: 
But  in  this  case  also,  they  will  take 
per  stirpes,  if  the  testator's  intention 
to  that  effect  appears  from  other  ex- 
pressions in  the  will :  Rowland  v. 
Gorsuch,  2  Cox.  187. 

(p)  Megit  V.  Johnson,  Dougl.548, 
by  Lord  MansBeld. 

{q)  Ante,  p.  258.  Toller.  386.  2 
Black.  Comm.  505,  506. 


domicil : 
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Distribution  The  rale  18,  that  the  distribntioii  of  the  personal  estate  of 
cord  ^  iTthe  *"*  intestate  is  to  be  regulated  by  the  law  of  the  country  in 
country  of       which  he  was  a  domiciled  inhabitant  at  the  time  of  his  death, 

without  any  regard  whatsoever  to  the  place  either  of  the  birth 
or  the  death,  or  the  situation  of  the  property  at  that  time,  (r) 
If,  therefore,  a  man  die  domiciled  in  this  country,  and  admi- 
nistration be  taken  out  to  him  here,  debts  due  to  him,  or  other 
of  his  personal  effects,  in  Scotland  or  abroad,  shall  be  distri- 
buted according  to  the  law  of  England :  for  the  lex  loci  rei 
siia  is  not  to  be  recognized,  (s)  On  the  other  hand,  if  a  fo- 
reigner  domiciled  abroad  die  intestate,  his  whole  property 
here  is  distributable  according  to  the  laws  of  the  country 
where  he  was  so  domiciled :  If  it  were  otherwise,  as  it  was  ob- 
served by  Lord  Hardwicke,  in  Thorne  Y.Watkins,(i)  it  would 
destroy  the  credit  of  the  public  funds ;  for  no  foreigner  would 
put  into  them,  if,  because  a  title  must  be  made  up  by  adminis- 
tration or  probate  of  the  Prerogative  Court  of  England,  the 
property  was  to  be  distributed  differently  from  the  laws  of  his 
own  country. 

Hence  it  appears,  that  a  different  doctrine  prevails  with 
respect  to  the  distribution  of  the  personal  estate  of  a  deceased, 
when  in  the  hands  of  an  executor  or  administrator,  from  that 
which  is  established  with  respect  to  the  grant  of  probate  or 
administration,  by  which  he  is  empowered  to  possess  himself 
of  such  estate :  for,  with  regard  to  the  latter,  the  situs  of  the 
property,  as  it  has  appeared  in  an  earlier  part  of  this  treatise, 
regulates  the  jurisdiction. 

It  remains  to  ascertain,  what  shall  constitute  a  domicil, 
with  respect  to  the  proper  application  of  the  above  rule.  A 
man's  domicil  is,  prima  facie,  the  place  of  his  residence :  but 

(r)  Pipon   r.  Pipon,  Ambl.  26.  Bingham,  (also  called  Sir  Charles 

Thornc  i'.  Watkins,  2  \'es.  sen.  35.  Douglas'  case)  stated  5  Ves.  757. 

Burn  L'.  Cole,  Ambl.  415.    Bruce  v.  Somerviller.Somerville,  5  Ves.  786. 

Bruce,  6  Bro.  P.  C.  566.     Toml.  Curling  v.  Thornton,    2  Add.  14. 

edit.     S.  C.   2  Bos.  &  Pull.  229,  Anstrutherv.Chalmer,  2  Sim.  1. 
note  to  Marsh  r.  Hutchinson.     Bal-  (s)  2  Ves.  sen.  35.    In  re  Ewin, 

four  V.  Scott,  6  Bro.    P.  C.  550.  1  Crorapt.&  Jerv.  156,byBayley,B. 

Toml.  edit.     Hog  v.  Lashley,  6  Bro.  S.  C.  1  Tyrwb.  106. 
P.  C.  577.  Toml,  edit.  Ommaney  v.  (/)  2  Ves.  sen.  37. 
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this  may  be  rebutted  by  shewing  that  such  residence  is  either 
constrained  from  the  necessity  of  his  affairs,  or  transitory,  (v) 
On  this  subject,  the  following  propositions  may  be  stated  as 
deducible  from  the  adjudged  cases :. 

1.  Though  a  man  may  have  two  domicils  for  some  pur- 
poses, he  can  have  only  one  for  the  purpose  of  succession,  (v)  rules  for  as- 

2.  The  original  domicil,  or,  as  it  is  called,  the  forum  ori-  ^Sii''^  ^^ 
ginis,  or  the  domicil  of  origin,  b  to  prevail,  until  the  party 

has  not  only  acquired  another,  but  has  manifested  and  carried 
into  execution  an  intention  of  abandoning  his  former  domicil, 
and  taking  another  as  his  sole  domicil.  (k;) 

By  the  expression  forum  originis,  or  domicil  of  origin, 
here  used,  is  not  meant  the  domicil  of  birth :  for  the  mere 
accident  of  birth  in  any  particular  place  cannot  in  any  degree 
affect  the  domicil :  If  the  son  of  an  Englishman  is  bom  upon 
a  journey  in  foreign  parts,  his  domicil  would  follow  that  of 
his  father :  The  domicil  of  origin  is  that  arising  from  a  man's 
birth  jand  connexions,  (x) 

It  appears  from  the  terms  of  the  proposition  under  consi- 
deration, that  such  a  domicil  cannot  be  lost  by  mere  abandon- 
ment. It  is  not  to  be  defeated  animo  merely,  but  animo  et 
facto,  and  necessarily  remains  until  a  subsequent  domicil  be 
acquired,  unless  the  party  die  in  itinere  towards  an  intended 
domicil.  (y) 

(u)  Bexnpde  v.  Johnstone,  3  Ves.  the  capital  in  a  permanent  manner, 
201^  202,  by  Lord  Loughborough,  as  a  nobleman  or  gentleman,  having 
With  respect  to  the  effect  of  time  in  a  mansion-house,  his  residence  in 
constituting  a  domicil,  see  the  judg-  the  country,  and  resorting  to  the 
ment  of  SirWm.Scott  in  rAcCfljeq/*  metropolis  for  any  particular  pur- 
ine flanwony,  2  Rob.  Adm.  Rep.  324,  pose,  or  for  the  general  purpose  of 
and  The  due  of  the  Ann,  1  Dods.  residing  in  the  metropolis,  shall  be 
Adm.  Rep.  221.  considered  domiciled  in  the  country : 

(v)  Somerville  v,  Semerville,  5  on  the  other  hand,  a  merchant,  whose 

Ves.  786.    With  respect  to  cotem-  business  lies  in  the  metropoli3,  shall 

porary  domicils,  the  following  dis-  be  considered  as  having  his  domicil 

tinction  is  recognized  by  foreign  ju-  there,  and  no t  at  his  country  residence, 

rists,  and  seems  to  have  met  with  (w)  5  Ves.  787. 

the  concurrence  of  Lord  Alvanley,  5  (x)  5  Ves.  787. 

Ves.  789.  viz.  that  a  person  not  un-  (y)  Munroe  v.  Douglas,  5  Madd. 

der  an  obligation  of  duty  to  live  in  405. 
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^.  The  proposition  last  stated  is  equally  trae  of  an  acquired 
as  of  an  original  domicil.  Therefore,  an  acquired  domicil 
cannot  be  lost  by  mere  abandonment,  but  continues  until  the 
intention  of  another  change  of  domicil  is  carried  into  B&e- 
cution.  (z) 

As  an  example  of  what  shall  constitute  an  acquired  domi- 
cil, it  may  be  mentioned  that  a  residence  in  India,  for  the 
purpose  of  following  a  profession  there  in  the  service  of  the 
East  India  Company,  creates  a  new  domicil.  (a) 

It  may  further  be  mentioned,  on  this  point,  that  a  new  do- 
micil cannot  be  acquired  by  a  party's  own  act,  during  pu- 
pillage, nor  until  the  party  is  sui  juris,  (fi) 

4.  After  the  death  of  the  father,  children  remaining  under 
the  care  of  the  mother,  follow  the  domicil  which  she  may  ac- 
quire, and  do  not  retain  that  which  their  fad[ier  had  at  his 
death,  until  they  are  capable  of  gaining  one  by  acts  of  their 
own,  (c) 

Thus,  in  Potinger  v.  Wightman,  (d)  a  native  ef  England 
domiciled  in  Guernsey  died  intestate,  leaving  a  widow,  and 
infant  children  by  her,  and  also  by  a  former  wife  :  The  widow, 
after  his  death,  was  appointed  guardian  of  the  children  by  the 
Royal  Court  of  Guernsey,  and  in  conjunction  with  another 
person,  who  was  appointed  guardian  of  the  children  by  the 
former  marriage,  sold  the  property  of  the  intestate,  and  in- 
vested the  produce  in  the  English  funds,  after  which  she 
came  to  England  with  her  children,  and  was  domiciled  there : 
On  the  death  of  some  of  the  children  under  age,  a  question 
arose,  whether  their  shares  of  the  property  had  become  dis- 
tributable according  to  the  law  of  England,  or  of  Guernsey ; 
and  it  was  held,  that  the  law  of  England  was  to  govern  the 
^  succession,  the  domicil  of  the  children  being  (according  to 
the  opinion  of  foreign  jurists,  our  own  law  being  silent  on  the 
subject,)  to  follow  the  domicil  of  the  surviving  mother. 

(ar)  Munroe  v.  Douglas,  5  Madd.  (b)  5  Ves.  787,  by  Lord  Alvanley. 

379.  (c)    Potinger    v,    Wightmao,    3 

(a)  Munroe  v.  Douglas,  5  Madd.  Meriv.  79. 

404.     Bruce  u.  Bruce,  6  Bro.  P.  C.  (rf)  3  Meriv.  67. 
566.    Toml.  edit. 
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_  « 

This  rale  is,  however,  it  appears,  subject  to  the  condition 
that  the  domicil  shall  not  have  been  changed  for  the  fraudulent 
purpose  of  obtaining  an  advantage  by  altering  the  rule  of 
succession :  And  it  should  seem,  by  the  opinion  of  an  eminent 
foreign  jurist,  (e)  that  such  fraud  will  be  presumed,  if  no  rea- 
sonable motive  can  be  assigned  for  the  change.  (/) 

It  must  be  mentioned,  before  leaving  this  subject,  that  in 
the  case  of  Curling  v.  TAomfon,  {g)  Sir  John  Nicholl  is  re- 
ported to  have  expressed  a  doubt  whether  a  British  subject  is 
entitled  so  far  exuere  pairiam,  as  to  select  a  foreign  domicil 
in  sucb  complete  derogation  of  his  British,  as  to  render  his 
property  in  this  country  liable  to  distribution  according  to  any 
foreign  law. 

A  domicil  in  India  Is,  in  legal  effect,  a  domicil  in  the  pro- 
vince of  Canterbury,  and  the  law  of  England  is  therefore  to 
be  applied  to  the  distribution  of  the  property  of  intestates 
there  domiciled.  (A) 


Section  VI. 

Of  the  Payment  of  the  Residue. 

The  subject  of  the  duties  of  an  administrator  with  respect 
to  the  payment  of  the  residue  of  an  intestate's  estate,  has 
been  in  a  great  measure  anticipated  by  the  discussion  of  the 
duties  of  an  executor  with  regard  to  the  payment  of  the  re- 
sidue under  a  testamentary  disposition  of  it. 

For  example,  there  has  already  been  occasion  to  consider 
the  subject  with  respect  to  the  right  of  retainer  by  the  admi- 
nistrator, in  part  or  full  satisfaction  of  a  debt  due  to  the  intes- 

(e)  Pothier,  in  the  introductory  (g)  2  Add.  17. 

chapter  to  his  Treatise  on  the  Cus-  (A)  Munroe  v.  Douglas,  5  Madd. 

torn  of  Orleans.  406* 

(/)  3  Meriv.  80. 
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tate  firom  the  party  entitled  in  di8tribation:(t)  Again,  the 
bw  with  respect  to  the  payment  of  the  residue,  wh^re  a  party 
entitled  to  a  distributive  share  is  an  infant,  (J)  or  a  married 
woman,  (i)  has  been  considered  in  a  prevbus  part  of  this 
treatise,  incidentally  to  the  sulgect  of  the  payment  of  legacies. 
If  a  pereon  Although  the  8th  section  of  the  statute  enacts,  that  no  dis- 

distribut^n      ^l>uiion  of  an  intestate's  efifects  shall  be  made  until  one  year 
die  within  the  be  expired  after  his  death,  yet  if  a  person  entitled  to  a  distri- 
c^r  &c!^^    butive  share  shall  die  within  the  year,  such  ii^terest  sl^l  be 
may  claim,      considered  as  vested  in  him,  and  shall  go  to  his  personal  re- 
presentative :  for  this  proviso  makes  no  suspension  or  condi- 
tion precedent  to  the  interest  of  the  parties,  bat  was  inserted 
merely  with  a  view  to  creditors :  (/)  The  statute,  also,  is  in 
the  nature  of  a  will  framed  by  the  legislature  for  tdl  such  per- 
sons as  die  without  having  made  one  for  themselves ;  and,  by 
consequepce,  the  parties  entitled  in  distribution  resemble  a 
residuary  legs^tee ;  and  it  has  been  always  held,  that  if  a^c|l 
legatee  dies  before  the  amount  of  the  surplus  is  ascert^Myoed, 
still  his  representative  shall  have  the  whd^  re^dw  f^nd  UDt 
the  representative  of  the  first  testator,  (m) 

(t)  Ante,  p.  BIO,  52.      S.   C.  Comberb.  112.      Bac. 

{jD  Ante,  p.  867.  et  seq.  Abr.  Exor.  I.  4. 

(A)  Ante,  p.  810.  871.  (m)  Bac.  Abr.  Exors.  I.  4. 

(/)  Brown  v.  Famdell,  Carth.  51. 
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CHAPTER  THE  SECOND. 

OP    DISTRIBUTION    UNDER   THE    CUSTOMS    OP    LONDON 

AND  YORK,  &C. 

Thb  fonrth  gection  of  the  Statute  of  Distributions  provides, 
that  the  act  shall  not  in  any  way  prejudice  the  customs  of  the 
city  of  London,  or  the  proyince  of  Tork,  or  other  places,  but 
J^at  they  shall  be  observed  as  formerly. 

So  that,  although  by  subsequent  statutes,  mentioned  in  an 
earlier  part  of  this  work,  (a)  the  restraint  on  testamentary 
disposition  in  those  places  has  been  removed,  and  the  customs 
may  be  thereby  controlled  at  the  pleasure  of  a  testator ;  yet 
if  a  man  dies  intestate,  the  customs  remain  in  the  same  force, 
with  respect  to  the  distribution  of  his  personal  estate,  as  if 
no  statutes  had  ever  passed.  It  is  therefore  necessary  to  in- 
vestigate as  fully  as  possible  their  nature  and  incidents. 

In  the  city  of  London,  the  province  of  York,  (excepting  Customs  of 
the  diocese  of  Chester,)  (6)  and  in  some  parts  of  Wales,  (c)  Vork^&cT 
the  effects  of  the  intestate,  after  payment  of  his  debts,  are, 
to  speak  generally,  divided  according  to  the  ancient  doctrine 
of  pars  ratumahilis.  {d)  Thus,  if  a  freeman  of  London,  or 
an  inhabitant  of  the  province  of  York,  dies  intestate,  possessed 
of  personal  property  more  than  sufficient  to  pay  his  debts  and 
funeral  expences,  according  to  the  customs  his  residuary  estate 
will  be  distributable  in  the  following  manner :  After  deducting 

(a)  Ante^  p.  3,  4.  (d)  See  ante^  p.  2.     The  custom 

(6)  Pickering  v,  Stamford,  3  Ves.  of  the  city  of  London  is  the  remains 

338.  of  the  old  common  law :  By  Lord 

(c)  Concerning  this  there  is  little  Macclesfield  in  Kemps  v.  Kelsey, 

to  be  gathered,  except  from  the  sta-  Prec.Chanc.  506. 

tute  7  &  8  W.  3.  c.  38. 

3  p 
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for  the  widow  her  apparel  and  the  fumitnre  of  her  bedcham- 
ber,  (which  in  London  is  called  the  widow's  chamber)  the 
property  is  to  be  divided  into  three  equal  parts ;  one  of  which 
belongs  to  the  widow,  another  to  the  children,  and  the  third 
to  the  intestate's  administrator ;  («)  if  only  a  widow,  or  only 
children,  they  shall  respectively,  in  either  case,  take  one 
moiety,  and  the  administrator  the  other ;  (/)  if  neither  widow 
nor  child,  the  administrator  shall  have  the  whole :  (g)  And 
this  portion,  or,  as  it  is  termed,  dead  maiCs  part,  or  death's 
part,  the  administrator  formerly  applied  to  his  own  use ;  (A) 
till  the  statute  1  Jac.  2.  c.  17.  declared  that  the  same  should 
be  subject  to  the  Statute  of  Distributions,  (t)  Hence,  if 
there  be  neither  wife  nor  child,  the  whole  personal  estate  will- 
be  distributed  according  to  the  statute.  ( j) 

If,  then,  the  intestate*s  residuary  personal  estate  amount  to 
1800/.,  and  he  leave  a  widow  and  two  children,  this  estate 
shall  be  divided  into  eighteen  parts ;  whereof  the  widow  shall 
have  eight,  six  by  the  custom,  and  two  by  the  statute ;  and 
each  of  the  children  five,  three  by  the  custom,  and  two  by  the 
statute :  If  he  leaves  a  widow  and  one  child,  she  still  shall 
have  eight  parts  as  before ;  and  the  child  shall  have  ten,  six 
by  the  custom,  and  four  by  the  statute :  If  he  leaves  a  widow 
and  no  child,  the  widow  shall  have  three-fourths  of  the  whole, 
two  by  the  custom,  and  one  by  the  statute ;  and  the  remaining 
fourth  shall  go  by  the  statute  to  the  next  of  kin.  (k)  If  he 
leaves  a  child  or  children,  but  no  wife,  the  child  or  children 
shall  take  the  whole,  one-half  by  the  custom,  and  the  other 
by  the  statute.  (/) 

It  will  be  observed,  that  the  distribution,  according  to  the 

(e)  Swinb.  pt.  3.  s.  16.  pi.  6.  85.      Matthews  v.  Newby,   1   Vera. 

(/)  Read  v.  Duck,  Prec.  Chanc.  133.     2  Black.  Comm.  518. 

409.  Northey  v.  Strange,  1  P.  W^ms.  (i)  2  Black.  Comm.  518. 

341 .     Swinb.  pt.  3.  s.  16.  pi.  5.     2  (j)  Goodwin  v.  Ramsden,  1  Vem. 

Black.  Comm.  518.  200.     Percivall  v.  Crispe,  2  Show. 

(g)  Swinb.  pt.  3.    s.  16.    pi.  4.  175. 

Percivall  v.  Crispe,  2  Show.   175.  (k)  2  Black.  Coram.  518,  519. 

2  Black.  Comm.  518.  (/)  Northey  v.  Strange,  1  P.  Wms. 

{h)  Anon.  Freeman.  Chanc.  Cas.  341. 
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custom  and  the  statute  united,  is  more  favourable  to  the  wi- 
dowy  than  that  according  to  the  statute  only :  Thus,  if  the 
intestate  leaves  children,  under  the  custom  and  the  statute, 
she  will  be  entitled,  dividing  the  property  into  ninths,  to  four- 
ninths,  while,  by  the  mere  statutory  distribution,  she  can  only 
claim  three-ninths  :  Again,  if  he  left  no  children,  she  will  be 
entitled  to  three-fourths  by  the  custom  and  statute,  and  only 
one-half,  if  the  estate  be  distributed  according  to  the  statute 
alone. 

It  is  therefore  a  point  of  great  importance  to  the  widow,  to  The  customs 
ascertain  whether  the  customs  shall  affect  the  distribution  in  in  cases  oF^ 
all  cases  of  intestacy,  equitable  as  well  as  legal :  As  where  a  equitable  in- 
freeman  of  London  or  inhabitant  of  the  province  of  York, 
makes  a  will  appointing  an  executor,  and  yet  either  makes  no 
disposition  of  his  residuary  property,  or  having  made  such, 
(he  iresiduary  legatee  dies  before  him,  and  the  executor  is  not 
allowed  to  take  it  beneficially  under  his  legal  title,  but  is  de- 
clared a  trustee  for  those  entitled  to  distribution :  Shall  the 
residue  be  distributed  subject  to  the  customs,  or  altogether 
according  to  the  statute  of  distributions  ?  Lord  Hardwicke 
in  one  case  held,  that  there  was  no  difference  between  legal 
and  equitable  intestacy  :  but  that  decision  must  be  considered 
as  overruled :  (m)  for  subsequent  cases  have  fully  established 
that  the  customs  shall  apply  only  to  instances  of  legal  in- 
testacy, (n)  In  a  late  case  on  the  subject,  the  testator,  wJio 
was  resident  and  domiciled  at  the  time  of  his  death  within  the 
province  of  York,  disposed  of  all  the  residue  of  his  personal 
estate,  and  named  executors,  but  his  disposition  failed  as  to 

(hi)   Beard  v.  Beard,  3  Atk.  73.  see  ante,  p.  102. 

It  is  observed  in  2  Roper,  on  Husb.  (n)  Wheeler  v.  Sheer,   Moseley. 

&  Wife,  p.  5.  2d  edit,  that  this  ap-  302.    Lawson  v.  Lawson,  Reg.  Lib. 

pears  to  have  been  a  case  of  actual  1771.  B.  fo.  224.  b.  225.  b.    4  Bro. 

intestacy,  as  the  will  was  revoked  in  P.  C.  21.  Toml.  edit.     Walton  v. 

toto  by  the  ademption  of  the  whole  Walton,  14  Ves.  324.   Wilkinson  v. 

subject  matter.    It  is,  however,  sub-  Atkinson,  1  Turn,  Chanc.  Cas.  255. 

mitted,  that,  as  the  appointment  of  Fitzgerald  r.  Field,  1  Russ.  Chanc. 

the  executor  remained  unrevoked,  it  Cas.  416.  See  also  Cowper  v,  Scott, 

was  absolutely  necessary  to  prove  3P.  Wms.  119. 
the  will  in  the  Ecclesiastical  Court : 

3  p  2 
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part  of  the  residue,  by  the  death  of  one  of  the  residuary 
legatees  Id  his  lifetime:  and  it  was  held  by  Sir  Thomas 
Plumer,  on  the  authority  of  a  decision  by  Lord  Bathurst,  (o) 
that  the  share,  which  had  thus  lapsed,  should  be  apportioned 
between  the  widow  and  the  next  of  kin,  according  to  the 
statute  of  distributions,  and  should  i|ot  be  affected  by  tbe 
custom  of  the  province :  And  his  Honour  said,  that  he  con- 
sidered it  a  rule  fixed  both  on  principle  and  authority^  that 
where  an  executor  is  appointed,  the  custom  does  not  apply.(j») 
And  this  case  has  been  followed  by  a  similar  decision  by  JLord 
6ifford,(9)  in  Fitzgerald  v.  Field,  where  the  testator  had 
appointed  executors,  who  did  not  take  the  residue  benefiknally, 
but  he  had  made  no  disposition  of  the  beneficial  interest  in 
that  residue. 

It  seems,  however,  that  if  the  testator  should  die  leaTing  a 
will,  but  without  having  appointed  an  executor,  so  that,  in 
the  legal  sense,  be  is  intestate,  (r)  his  personal  estate  undis- 
posed of  must  be  distributed,  subject  to  the  customs,  as  if  be 
had  died  actually  intestate,  (s) 
The  custom  of  It  is  essential  to  the  attaching  of  the  custom  of  York,  that 
not  attach  un-  ^®  deceased  should  have  had  his  fixed  or  general  residence 

less  the  intes-  within  the  province  at  the  period  of  his  death,  (t)  (though  it 
tate  was  resi-    .    ,  .  i      ,  .  .  •  .       .  i      v   v     t»         i  •    • 

deot:  IS  unmatenal  where  his  estate  is  situated  (u).  )    But  this  is 

sccus  of  the       not  required  by  the  custom  of  the  city  of  London :  for  that 

London^         custom  follows   the   person  of    the  freeman,   and   operates 

though  he  never  resided  in  the  city,  or  though,  having  lived 

there,  he  had  quitted  it,  and  become  domiciled  in  the  country. 

Thus,  in  Rutter  v.  Rutter,  (v)  a  freeman  of  London  left  the 

town  and  lived  in  the  country  for  twenty  years,  and  married : 

his  wife  being  the  survivor,  filed  a  bill  for  her  share  of  the  per- 

(o)  Lawson  v.  Lawson,  ubi  supra,  rille  v.  Somerville,  5  Ves.  760.  790. 

(p)  Wilkinson  v.  Atkinson,  1  Turn.  Cholmeley  v,  Cholmeley ,  2  Vem.  82. 

Chanc.  Cas.  255.  Swinb.  pt.  3.  s.  18.  pi.  1.    See  also 

{g)  1  Russ.  Chanc.  Cas.  416.  4  Bum.  E.  L.  458.  8th  edit. 

(r)  See  ant€y  p.  7.  note  (n).  (m)  Toller.  402. 

(s)  Wheeler  v.  Sheer,    Moseley.  (y)  1  Vera.  180.   Sec  also  Webb 

303,  by  Lord  King,  C.  v.  Webb,  2  Vem.  110. 

-{t)  By  Lord  Alvanley  in  Somer- 
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sonal  estate,  according*  to  the  custom,  and  the  defendant 
pleaded  the  husband  having  left  the  city,  and  his  residence  in 
the  country :  but  the  plea  was  disallowed,  (to) 

The  custom  of  the  province  of  York,  though  in  the  main 
agreeing  with  that  of  the  city  of  London,  and  appearing  to 
be  substantially  the  same,  {x)  differs  from  it  in  some  material 
points,  which  will  be  pointed  out  in  the  course  of  this  chapter. 
It  may  here  be  observed,  that  if  the  two  customs  come  in  the  custom  of 
competition,  as  where  an  inhabitant  of  the  province  of  York  ^^  Ouit  of" 
is  also  a  freeman  of   the  city  of   London,  the   custom  of  York. 
London  will  prevail,  and  controul  that  of  the  province,  so  that 
distribution  must  be  made  according  to  the  custom  of  the  city 
of  London,  (y) 

The  custom  of  London  extends  to  'the  distribution  of  the  the  custom  of 
estate  of  honorary  freemen,  who  die  intestate.     In  the  late  x,ea^  to  hoi 
case  of  Onslow  v.  Onslow,  (z)  it  appeared,  that,  on  the  occa-  norary  free- 
sion  of  Lord  Rodney's  victory,  in  1782,  the  intestate.  Sir 
Francis  Samuel  Drake,  being  an  admiral  of  the  royal  navy, 
was  presented  with  the  freedom  of  the  city  of  London,  and 
was  made  a  livery-man  of  the  grocers'  company,  and  took  the 
oaths :  Upon  his  dying  intestate,  the  Lord  Mayor  and  Alder- 
men, by  the  mouth  of  the  Recorder,  certified  to  the  Vice- 
Chancellor  that  the  deceased  was  a  freeman  of  the  city,  in  the 
sense,  meaning,   and  operation   of  the  custom  of  the  city, 
relating  to  the  distribution  of  the  effects  of  freemen,  who  die 
intestate :  And  the  Vice-Ghancellor  decreed  according  to  this 
certificate. 

In  the  further  investigation  of  the  rights  of  parties  to  dis- 
tribution, subject  to  the  customs,  it  is  proposed  to  treat, 

(w)  It  was  holden  by  Lord  Mac-  should  not  be  city  orphans :  And 

desfield  in  Frederick  v.  Frederick,  this    decree  was    affirmed    in    the 

1  P.  Wms.  710,  that  where  a  man,  House  of  Lords:  1  Bro.  P.C.  253. 

for  a  valuable  consideration,  con-  Toml.  edit. 
tiacted  to  become  a  freeman  of  Lon-         (x)  2  Black.  Comm.  5t9. 
don,  but  died  before  he  had  taken         (y)  Cholmeley  v.  ChoUneley,   2 

up  his  freedom,  his  personal  estate  Vem.  48.  82. 
should  be  divided  as  if  he  had  been  {z)  1  Sim.  18. 

a  freeman,   but  that  his   children 
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1.  Of  the  rights  of  the  widow.  2.  Of  the  rights  of  the 
children  and  grandchildren  of  the  intestate.  3.  Of  what  are 
assets  subject  to  the  custom. 


chamber. 


Section  I. 

The  Rights  of  the  Widow  of  an  Intestate  to  a  Distributive 
Share  of  his  personal  estate,  subject  to  the  Customs. 

If  a  freeman  of  London  dies  without  issue,  his  ¥ridow  is 
entitled  by  the  custom  to  a  moiety  of  her  husband's  personal 
estate  in  value,  but  not  in  specie,  (a) 
The  widow's  According  to  the  custom  of  London,  the  widow  of  an 
intestate  freeman  is  entitled  to  her  apparel  and  the  furniture 
of  her  chamber,  which  is  called  the  widow's  chamber ;  or  in 
lieu  thereof,  in  case  the  estate  shall  exceed  two  thousand 
pounds,  it  has  been  said,  that  she  is  entitled  to  fifty 
pounds,  (b)  The  custom  of  the  province  of  York  varies  only 
in  this  respect,  that  the  widow  is  allowed,  by  courtesy,  to 
reserve  to  her  own  use  not  only  her  apparel  and  the  furniture 
of  her  chamber,  but  also  a  coffer  box  containing  various  orna- 
ments of  her  person,  as  jewels,  chains,  and  other  articles  of 
the  like  nature,  (c) 

But  the  wife  will  be  deprived  of  her  widow's  chamber,  if 
the  assets  of  her  husband  be  insufficient  to  pay  all  his 
debts,  (d)  It  should  seem,  however,  that  she  would  be  en- 
titled to  stand  in  the  place  of  specialty  creditors,  in  order  to 
be  reimbursed  the  value  out  of  the  intestate's  freehold 
estates ;  and  that  her  claim  would  not  be  subject  to  the  de- 
mand of  legatees,  (e) 

(a)  Kitsonv.  Robins,  M.S.  8  Vin.  (c)  Swinb.pt. 6.  s.  7.  pi. 5.   Tol- 

Abr.  423.  tit.  Devise,  (Q.  d.)  pi.  37.  ler.  400. 

(6)  Biddle  v.  Biddle,  7  Vin.  Abr.  (d)  Swinb.  pt.  6.  s.  7.  pi.  5. 

201.  lit.  Customs  of  London,  (B.  2.)  (c)  2   Roper  Ilusb.  &  Wife,  14. 

pi.  2.     4  Burn.  E.  L.  442.  8th  edit.  2d  edit.     Ante,  p.  495. 
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It  is  plain  that  a  freeman  of  London,  or  inhabitant  of  the  Effect  of  anti- 
province,  may  defeat  the  custom  by  making  a  will  disposing  ^^^t  b^hlw-* 
of  his   personal  estate :  but  it  sometimes  happens   that  he  band  that  his 
agrees  before  his  marriage  that  his  personal  estate  shall  go  at  ^  according 
his  death  according  to  the  custom :  This  is  a  good  and  binding  to  the  cus- 
agreement,  and  in  such  case  two-thirds  of  his  residuary  per- 
sonal estate  will  be  distributed  according  to  the  custom,  not- 
withstanding his  will :  but  the  remaining  third,  or  dead  man's 
part,  will  pass  by  it.  (/) 

Nevertheless,  a  freeman,  who  has  so  agreed,  may,  during 
his  life,  make  a  hon&  fide  gift  or  disposition  of  his  property, 
which  will  bar  his  widow's  claims  under  the  custom  ;  {g)  and 
even,  it  should  seem,  tn  extremis^  he  may  give  away  any  part 
of  his  personal  estate,  provided  he  divests  himself  of  all 
property  in  it.  (^h)  If,  however,  the  transaction  be  merely 
colourable,  with  circumstances  evincing  fraud,  the  disposition 
will  be  void  as  against  her,  and  her  rights  by  the  custom  will 
attach,  (t)  Retaining  possession  of  the  deed  by  the  husband, 
the  settlor,  (^j)  or  keeping  possession  of  the  property  after 
assignment,  have  been  considered  as  badges  of  fraud  on  the 
custom.  So  the  reservation  of  a  life  interest  in  property 
assigned  by  deed,  has  been  held  to  be  evidence,  that  the  gift 
was  in  effect  testamentary,  and  therefore  a  fraud  upon  the 
custom.  (Jc)  So  a  voluntary  bond,  never  delivered  out  of  the 
husband's  possession,  has  been  considered  fraudulent  quoad 
the  wife's  right  to  a  customary  share.  (/) 

Again,  in  cases  where  an  agreement  of  this  nature  has  election  by 
been  made  by  the  husband,  there  may  be  occasion  to  apply 
the  doctrine  of  election :  (m)  Thus,  if  a  freeman,  having  en- 


the  widow. 


(/)  2  Roper  on  Husb.  &  Wife, 
p.  3.  2d  edit.  Webb  t?.  Webb,  2 
Vem.  111. 

(g)  Hall  V.  Hall,  2  Vera.  277. 
Ambrose  v.  Ambrose,  1  P.  Wms. 
321. 

{h)  By  Lord  Hardwicke  in  Tom- 
kyns  v.  Ladbroke,  2  Ves.  sen.  594. 

(i)  City  V.  City,  2  Lev.  130.  Tom- 


kyns  V,  Ladbroke,  2  Ves.  sen.  59 1. 

(J)  Smith  v.  Fellows,  2  Atk.  62. 

(Ji)  Turaer  r.  Jennings,  2  Vera. 
612.  685.  Smith  v.  Fellows,  2  Atk. 
62.  Fortescue  t;.  Hennah,  19  Ves.  67. 

(/)  Edmundson  v.  Cox,  7  Vin.  Abr. 
202.  pi.  11.  tit.  Customs  of  Lon- 
don. (B.  3). 

(m)  See  anief  p.  886. 
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How  wife 
barred  of  her 
customary 
share: 

by  di?oree : 

by  settlement 
before  mac« 
riage: 


tered  into  an  agreement  that  his  perscmal  estate  shall  go  at 
his  death  according  to  the  custom,  gives  a  legacy  to  his  wiEdp 
or  to  one  of  his  children,  and  disposes  of  his  whole  personal 
estate,  the  legatee  shall  not  havQ  both  the  legacy  and  the 
customary  part,  (n)  even  though  the  legacy  does  not  exceed 
the  dead  man's  share,  (o)  But  it  is  otherwise,  if  the  legttej 
be  given  expressly  out  of  the  testamentary  part,  (p) 

Where  some  of  several  children  elect  to  take  the  orphanage 
part,  and  others  to  accept  the  provisions  under  the  will»  the 
customary  shares  of  those,  who  elect  to  abide  by  the  will,  shall 
not  belong  to  those,  who  elect  to  take  under  the  custom,  as 
part  of  the  orphanage  share,  but  shall  be  considered  as  part 
of  the  testator's  estate,  and  go  according  to  the  will.  (9) 

It  now  remains  to  consider  how  the  widow  may  be  barred 
of  her  customary  share* 

If  the  wife  of  a  freeman  be  divorced  for  adultery  a  metai 
et  thoro,  she  forfeits,  it  seems,  her  customary  share,  (r) 

The  widow's  title  by  the  customs,  as  it  has  already  been  shewn 
of  her  title  under  the  statute,  may  be  barred  by  settlement  or 
agreement  before  marriage.  («)  And  it  seems,  according  to 
tiie  custom  of  London,  as  certified  in  the  case  ef  Leiom  t. 
Lewin,  (t)  that  when  the  provision  for  the  wife  by  settlement 
is  of  personal  estate,  although  nothing  appears  from  the  set- 
tlement to  shew  that  her  customary  rights  were  then  in  con«> 
templation,  yet  that  they  will  be  presumed  to  have  been  so 
from  the  nature  of  the  property  settled,  so  that  she  will  be 
precluded  from  claiming  part  of  the  same  estate  by  settle- 
ment, and  another  part  by  the  custom.     It  is  plain,  however. 


(n)  Hervey  v.  Desbouverie,  Cas. 
temp.  Talb;  130.  Cowper  v,  Scott,  3 
P.Wms.  119. 

(0)  Ilender  v.  Uender,  3  F.  Wms. 
123.  (note  to  Cowper  v.  Scott,) 
Car  v.  Car,  2  Atk.  278;  but  see 
Ireton's  case.  Freem.  Chanc.  Cas. 
28.  Bravell  v.  Pocock,  Ibid.  67, 
Babington  v. Greenwood, }  P.  Wms. 
533. 


(p)  3  P.  Wms.  123.  note  (A).  2 
Atk.  278. 

(g)  Morris  v.  Burrows,  2  Atk. 
627, 

(r)  Pettifer  v.  James,  Bunb.  16. 
4  Burn.  E.  L.  445.  8th  edit. 

(«)  Cleaver  t;.  Spurling,  2  P. Wms. 
527.  Pickering  «.  Lord  Stamford, 
3  Ves.  336. 

(0  3  P.  Wms.  15. 
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that  this  presumption  may  be  excluded  by  the  proTinons  of 
the  settlement.  («)  In  a  late  case,  (v)  a  marriage  settlement  of. 
personal  property  by  the  husband,  a  freeman  of  London,  on 
the  wife,  was  expressed  to  be  in  lieu  of  all  dower  and  thirds, 
or  other  portion  at  common  law  or  otherwise,  which  the  wife 
might  claim  out  of  the  freehold  or  copyhold  lands,  heredita- 
ments, and  premises  of  the  husband :  And  the  Vice  Chan- 
cellor decreed,  in  accordance  with  a  certificate  of  the  Lord 
Mayor  and  Aldermen,  that  the  widow  was  not  thereby  barred 
of  her  customary  share  of  the  intestate's  personal  estate. 

Bat  if  a  jointure  of  Umd  be  made  by  a  freeman  upon  his 
wife,  no  presumption  will  arise  that  it  was  done  in  bar  of  her 
customary  right,  and  her  claims  under  the  custom  will  not  be 
precluded,  unless  the  intention,  that  she  should  be  barred, 
appears  upon  the  deed  :  Therefore  she  shall  not  be  precluded 
by  a  jointure  of  land,  which  is  expressed  to  be  in  bar  of 
dower,  {w)  And  the  law  is  the  same,  if  the  intestate  cove- 
nanted to  lay  out  money  in  the  purchase  of  land  by  way  of 
jointure,  for  the  money  has  in  equity  all  the  qualities  of 
land,  (jx)  But  a  jointure  of  land,  as  well  as  a  provision  out 
of  personalty,  ¥rill  obviously  have  that  effect,  if  it  be  expressed 
to  be  in  bar  of  her  customary  part,  (y) 

The  effect  of  her  being  provided  for  by  a  settlement  out  of 
personal  estate,  or  jointure  out  of  land  expressed  to  be  in  bar 
of  her  claims  under  the  custom,  is,  to  put  her  into  a  state  of 
nonentity  as  to  the  custom  only :  (2)  but  she  shall  still  be  en- 
titled to  her  share  of  the  dead  man's  part  under  the  statute 
of  distributions,  (a)  It  is  clear,  however,  that  if  the  settle^ 
ment  or  jointure  be  expressly  in  bar,  as  well  of  her  share  of 

(tt)  KiAman  v.  KirkmaD,  2  Bro.  (z)  Hancock  «.  Hancock,  2  Vem. 

C.C.  95.  665.   Blunden  v.  Barker,  1  P.Wms. 

(v)  Onslow  V.  Onslow,  1  Sim.  18.  644.  Cleaver  v.  Spurling,  2  P.  Wms. 

(w)  Atkins  v.  Waterson,  1   £q.  527.     Lewin  17. Lewin,  3  P.Wms. 

Cas.  Abr.  157.  pi.  5.    Babington  v.  16.    Pusey  v.  DesbouTerie,    3  P. 

Greenwood,  1  P.  Wms.  531.  532.  Wms.  320.    Tomkyns  v.  Ladbroke, 

S.  C.  Prec.  Cbanc.  505.  2  Ves.  sen.  592, 

(x)  Ibid.  (a)    Whithill    v.  Phelps,    Pret. 

(y)  1  P.  Wms.  531.  Chanc.  327. 
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the  dead  man's  part,  as  of  her  share  by  the  cnstoniy  she  will 
then  be  excluded  from  both :  So  if  it  be  in  satisfaction  of 
her  demand  out  of  the  husband's  personal  estate  by  the  cus- 
tom, or  otherwise,  she  shall  be  barred  also  of  her  share  under 
the  statute,  (b) 


Section  II. 

The  Rights  of  the  Children  of  an  Intestate,  with  respect  to 
Personal  Estate  subject  to  the  Customs, 


Children 
bom  out  of 
the  city : 


posthumous 
child: 


The  children  of  a  freeman  of  London  are  entitled  to  the 
share  of  his  personal  estate,  though  they  were  bom  out  of 
the  city,  (c) 

A  posthumous  child  shall  come  in  for  his  customary  share 
with  the  other  children,  (c?) 


grandchildren 
not  entitled 
under  the 
custom : 


The  custom  of  London  extends  only  to  the  children,  and 
not  the  grandchildren  of  the  intestate,  (e)  Therefore,  if  a 
freeman  of  London  has  two  sons,  and  the  eldest  son  dies 
leaving  a  son,  and  then  the  freeman  dies,  the  grandchild, 
though  in  law  the  representative  of  the  eldest  son,  has  no 
part  by  the  custom  :  (/)  Still  the  grandchild  will  be  entitled 
to  his  father's  distributive  share  of  the  dead  man's  part  under 
the  statute.  So  if  a  freeman  dies  intestate,  leaving  a  wife 
and  no  children,  but  has  several  grandchildren  living  at  the 
time  of  his  death ;  yet  they  are  entitled  to  no  part  of  their  fa- 
ther's share  by  the  custom,  though  they  shall  be  admitted  to  his 


(6)  Benson  v.  Dellasis,  1  V^em.  15. 
S.  C.  2  Chanc.  Rep.  252. 

(c)  4  Bum.  E.  L.  444.  8th  edit. 

{d)  Walsam  v.  Skinner,  Prec. 
Chanc.  499.  S.  C.  Gilb.  Eq.  Rep. 
153. 

(c)  Northey  v.  Strange,  1  P.Wms. 


341.  S.  C.  Gilb.  Eq.  Rep.  137. 
Prec.  Chanc.  470.  Fowke  v.  Hunt, 
1  Vern.  397.  S.  C.  2  Show.  467. 
Finner  v.  Longland,  2  Eq.  Cas.  Abr. 
264.  pi.  5. 
(/)  2  Salk.  426. 
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distributive  share  of  the  dead  man's  part  under  the  sta- 
tute i{g)  In  that  case,  therefore,  by  the  statute,  the  wife'  shall 
have  one-third  of  the  dead  man's  part,  and  the  represent- 
atives of  die  deceased  child  shall  have  the  two  other  thirds :  (A) 
So  that,  dividing  the  whole  personal  estate  into  six  parts,  she 
shall  have  four,  and  the  representatives  two.  If  there  be 
neither  a  widow  nor  children,  but  grandchildren,  they  will 
share  the  whole  property  as  next  of  kin  under  the  sta- 
tute. 

If  any  of  the  children  of  the  intestate,  being  a  freeman  of  Advance- 
London,  or  domiciled  within  the  province  of  York,  are  ad-  °^®°^  * 
vanced  by  the  father  in  his  lifetime  to  the  full  extent  of  their  child  fully 
distributive  share  under  the  custom,  they  shall  be  entitled  by  ^^^^^^  • 
the  custom  to  no  further  dividend,  (t)    Therefore,  if  all  the 
children,  or  an  only  child,  shall  have  been  fully  advanced, 
the  customs  will  then  have  been  satisfied^  and  the  intestate 
will  be  considered  in  the  same  view  as  if  he  had  left  no  chil- 
dren ;  (J)  and  his  whole  personal  propertgr,  if  he  left  no  wife, 
shall  be  distributed  according  to  the  statute,  {k) 

But  such  advancement  shall  be  in  satisfaction  merely  of  a 
child's  share  by  the  custom,  and  not  of  his  distributive  share 
under  the  statute ;  to  the  whole  of  which  he  shall  be  entitled, 
without  regard  to  what  he  shall  have  received  from  his  fa- 
ther. (/)  If,  indeed,  the  advancement  shall  hsive  exceeded 
the  child's  share  by  the  custom,  it  has  been  a  matter  of  con- 
troversy, whether  he  must  not  bring  in  such  excess  before  he 
is  entitled  to  his  share  of  the  dead  man's  part  under  the  sta- 
tute, (m)    On  this  subject,   Mr.  Roper   has   observed :  (n) 

{g)  Fowke  V.  Hunt,  uH    supra.  2  Vern.  273. 

Finner  v.  Longland,  2  £q.  Cas.  Abr.  {k)  Goodwin  v.  Ramsden,  1  Vern. 

264.  pi.  5.    Toller.  390,  391.  200. 

(A)  Toller.  390.  (/)  Gudgeon  v.  Ramsden,  2  Vern. 

(i)  Cleaver  t;.  Spurting,  2  P.  Wms.  273.    Heame  v.  Barber,  3  Atk.  214. 

527.  Wood  V.  Briant,  2  Atk.  523. 

(J)  2  P.  Wms.  527.   Clare  v.  Ac-  (m)  See  4  Bum.  E.  L.  460. 8th  edit, 

mooty,  cited  in  Hancock  v.  Hancock,  (n)  Law  of  Husb.  &  Wife,  vol.  ii. 

2  Vern.  665.  Gudgeon  v.  Ramsden,  p.  10.  2d  edit. 
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**  The  argnment  for  the  child's  retaining  the  excess,  and  also 
having  its  share  under  the  statute,  is  founded  upon  a  sup- 
posed purchase  by  the  father  of  the  child's  orphanage  share, 
so  as  to  take  it  out  of  the  custom,  and  make  it  a  part  of  his 
estate,  distributable  under  the  statute ;  but  unless  such  be  flie 
express  agreement  between  them,  (o)  this  reasoning  does  not 
appear  to  be  applicable,  since  the  thing  gpivon  may  be  consi* 
dered  a  gift  or  advancement,  as  well  as  a  com&deration  for 
such  purchase.  When,  however,  there  is  this  express  agree- 
ment between  the  parties,  then,  whether  the  child  be  benefited 
or  not,  it  will  be  bound  by  the  contract ;  but  that  this  is  not 
the  case  in  the  absence  of  such  agreement,  where  the  ad- 
vancement is  less  than  the  orphanage  share,  appears  from  se- 
veral cases.  It  is  presumed,  therefore,  that  since  in  the 
event  of  the  advancement  being  less  than  the  full  orphanage 
part,  the  child  is  entitled  to  have  the  deficiency  made  good, 
so  on  the  other  hand,  equality  of  justice  requires  that  the 
child  should  bring  in  the  excess  of  advancement  before  he  be 
intitled  to  share  in  the  part  distributable  under  the  statute; 
and  the  more  especially,  since  the  statute  (with  the  exception 
of  the  heir,  as  to  advancement,  or  settlement  upon  him  of 
fireehold  estates)  provides  and  declares,  with  a  view  to  equality 
among  the  children,  that  children  advanced  by  their  father  in 
his  lifetime,  with  lands  or  personalty,  shall  bring  them  into 
hotch-pot  before  they  shall  take  any  shares  in  his  personal 
estate,  {p)  With  respect  to  authorities  which  may  be  consi- 
dered as  contradictory  to  the  above  observations,  it  is  to  be 
observed,  that  the  decree  in  Gudgeon  v.  Ramsden,  (q)  was 
not  acquiesced  in,  and  upon  a  re-hearing,  the  suit  was  com- 
promised ;  and  it  may  be  inferred,  from  the  report  in  Heame 
V.  Barber,  (r)  that  the  advancement  exceeded  the  child's  dis- 
tributive share  in  the  dead  man*s  part  under  the  statute,  and 
it  appears  that  Lord  Hardwicke  entertained  a  doubt  whether 
the  child  should  not  bring  its  advancement  into  hotch-pot  be- 

(o)  Medcalfe  v.  Medcalfe,  1  Atk.      P.  Wms.  435. 
63.  (q)  2  Vem.  274. 

(p)  See  Edwards  v.  Freeman,  2  (r)  3  Atk.  213. 
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advanced : 


fore  it  could  take  under  the  statute ;  his  decree*  however^  was 
in  opposition  to  such  doubt,  but  it  seems  to  have  been  pro^ 
nounced  through  compassion,  or  what  was  considered  to  be 
the  particular  hardship  of  that  case*"(«) 

If  one  of  several  children  be  fully  advanced,  the  effect  is, 
to  remove  that  child  entirely  out  of  the  way,  and  to  increase 
the  shares  of  the  others,  and  not  of  the  dead  man'a  part,  (t) 

If  any  of  the  children  shall  have  been  advanced  partially,  child  partially 
they  must  bring  their  portion  into  hotch-pot,  before  they  can 
derive  any  advantage  from  the  customs:    But. such  partial 
advancement,  like  a  full  advancement,  shall  be  brought  into 
hotch-pot  with  the  orphanage  part  only,  (u) 

Therefore  the  children,  who  have  been  partially  advanced, 
9hall  bring  their  portion  into  hotch-^pot  with  the  other  brothera 
and  sisters  only,  and  not  with  the  widow :  for  the  principle  is, 
aa  also  with  respect  to  the  statute  of  distributions,  (v)  to  make 
an  equality  among  the  children,  and  not  to  benefit  the  wi« 
dow.  (w)  Hence,  where  the  intestate  has  in  part  advanced 
his  only  child,  such  child  shall  not  bring  in  his  advancement, 
for  there  is  none  to  claim  with  him  of  equal  degree,  (x) 

If  a  child  be  married  in  the  lifetime  of  the  intestate  father 
with  his  consent,  although  such  child  was  not  fully  advanced, 
yet,  to  entitle  himself  or  herself  to -a  further  portion,  he  or 
she  mu&t  produce  a  writing  under  the  father's  hand,  express- 
ing the  value  of  the  advancement,  in  order  that  it  may  be 
ascertained  what  proportion  it  bore  to  the  share  by  the  cus^ 
tom.(y)    If  no  such  writing  be  produced,  or  if,  on  the  pro- 


(f)  See  also  4  Bum.  £.  L.  461. 
Sihedit. 

(0  Folkes  v.  Western,  9  Ve8.460. 

(u)  Beckford  v.  Beckford,  1  Vem. 
345. 

(v)  See  aii<€,  p.  919. 

(w)  Beckford  v.  Beckford,  1  Vem. 
345.  S.C.  2  Vern.  281.  Cleaver  r. 
Sparling,  2  P.  Wins.  527. 

(or)  2  Salk.  426.  Fane  v.  Bencei 
a  Vem.  234.    Dean  v.  Lord  Dela- 


ware, 2  Vera.  628.  Stanton  v,  Piatt, 
2  Vem.  754.  Garon  v,  Trippet, 
Ambl.  189. 

(y)  Civil  V.  Rich,  I  Vem.  216. 
Chace  v.  Box,  1  Lord  Raym.  484. 
S.C.I  Eq.Cas.Abr.l54.pl.3.  Fawk- 
ner  v.  Watts,  1  Atk.  406.  2  Salk. 
426.  Hume  v.  Edwards,  3  Atk.  451, 
452.  Elliot  V.  CoUier,  3  Atk.  527.  It 
is  said  to  h%  sufficient  if  he  declare 
the  same  by  amf  writing  under  his 
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daction  of  such  writiDg,  the  specific  amount  does  not  appear 
on  the  face  of  it,  such  advancement  shall  be  presumed  to 
have  been  complete  till  the  contrary  be  shewn,  (z)  But  the 
mere  declarations  of  the  father,  that  he  had  fully  advanced 
the  child,  whether  with  or  without  the  specification  of  the 
value,  shall  be  of  no  avail,  (a) 

Thus,  from  what  has  been  stated,  it  appears,  that  if  a  free- 
man leave  no  wife,  but  several  children,  as  for  instance  three, 
one  of  whom  is  fuUy  advanced,  another  partly  advanced,  and 
the  third  not  advanced ;  in  this  case,  the  child  partly  advanced, 
and  the  child  not  advanced,  after  the  former  has  brought  in 
his  partial  advancement,  shall  share  one-half  equally  between 
them  by  the  custom ;  and  the  other  half,  namely,  the  dead 
man's  part,  although  the  first  child  has  been  fully  advanced, 
shall,  without  his  bringing  his  advancement  into  hotch-pot, 
be  distributed  by  the  statute  equally  amongst  them  aUL  (fi) 
If  such  advancement  exceeded  his  orphanage  part,  then^^  whe- 
ther the  excess  shall  go  in  satisfaction  of  his  distributive  sbartf 
by  the  statute  or  not,  seems  to  depend  on  the  provision  being 
expressly  in  satisfaction  of  the  orphanage  part,  or  whether, 
it  be  general,  and  without  any  stipulation,  (c) 

It  remains  to  consider  the  nature  of  an  advancement,  such 

as  will  be  subject  to  the  rules  just  mentioned  :    And  on  this 

head,  there  is  an  important  difierence  between  the  custom  of 

London  and  that  of  the  province  of  York  :    According  to  the 

former,  the  advancement,  whether  complete  or  partial,  must 

the  custom  of  arjge  exclusively  from  personal  estate  :    In  the  establishment 
London :  ,        .  f 

of  the  custom,  the  citizens  of  London  had  no  regard  to  real 

property,  on  the  supposition  that  a  freeman  would  not  pur- 
chase land,  but  would  employ  his  whole  fortune  in  com- 


nature  of  ad- 
vancement 
out  of  real 
estate: 


according  to 


hand,  as  in  an  almanack :  |4  Burn. 
E.  L.  447,  448.  8th  edit.  See  Blun- 
den  V.  Barker,  1  P.  Wms.  643.  note, 
(i)  Cleaver  v.  Spurling,  2  P.  Wms. 
527.  Elliot  V.  Collier,  3  Atk.  527. 
Annand  v.  Honeywood,  Freem. 
Chanc.  Cas.  56.  Bright  v.  Smith, 
Freem.  Chanc.  Cas.  279. 


(a)  Dean  v.  Lord  Delaware,  2 
Vem.  630.  Cleaver  v.  Spurling,  2 
P.  Wms.  527.  Fawkner  v.  Watts, 
1  Atk.  407. 

(b)  Toller.  398. 

(c)  Ante;  p.  947,  948.  Toller. 
398. 
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merce :  (<f )  If,  therefore,  a  citizen  settle  a  real  estate  on  a 
child,  it  shall  be  no  advancement,  (a)  nor,  although  it  be  ex- 
pressly made  for  that  purpose,  shall  it  bar  him  of  bis  orphan- 
age part :  (/)  Nor  if  money  be  given  by  the  father  to  be 
laid  out  in  land,  to  be  settled  on  the  son  on  his  marriage, 
shall  it  be  deemed  personal  estate,  nor  any  exclusion  :(jr) 
Yet  as  the  custom  includes  chattel  interests,  it  makes  a  set- 
tlement of  a  term  of  years  an  advancement  within  its  provi- 
sions. (A)  On  the  other  hand,  in  the  province  of  York,  not  of  the  pro- 
only  does  land  as  well  as  money  constitute  an  advancement,(i)  York: 
but,  according  to  the  custom  there,  the  heir  at  law,  if  he  takes 
by  inheritance  any  land,  either  in  fee  or  in  tail  general  or 
special,  is  devested  of  all  claim  to  any  filial  portion  :  {j)  And 
however  small  in  point  of  value  the  land  may  be  in  compari- 
son with  the  personal  estate,  he  is  nevertheless  excluded ;  (h) 
and  even  although  the  estate  he  inherits  be  only  a  rever- 
sion :  (/)  He  is  also  bound,  although  the  land  devolved  upon 
him  by  settlement  made  on  his  father's  marriage  :  {m)  Nor, 
in  case  lands  held  by  a  mortgage  in  fee  descend  to  him  before 
redemption,  shall  he  be  entitled  to  a  filial  portion :  but  on 
redemption  of  the  mortgage,  and  payment  of  the  money  to 
the  administrator,  it  seems  he  shall  be  entitled  to  such  portion, 
because  he  has  nothing  by  inheritance,  nor  in  fact  has  had 
any  preferment,  (n)     Likewise,   the  custom  is  on  this  head 


(</)  Clavelv.  Littleton,  1  Eq.  Cas. 
Abr.  150.  note  (a).  Tomkyns  v.  Lad- 
broke,  2  Ves.  sen.  593,  by  Lord 
Hardwicke. 

(c)  Cox  r.  Belitha,  2  P.  Wms. 
274. 

(/)  Rich  V.  Rich,  2  Chanc.  Cas. 
160.  Civil  ».  Rich,  1  Vem.  216. 
Annand  v.  Honeywood,  1  Vem.  345. 

(g)    Annand  v.  Honeywood,    1 

Vem.  345. 

(A)  Cox  v.  Belitha,  2  P.  Wms.  274. 

(i)  Constible  v.  Constable,  2 
Vem.  375. 

(j)    Swinb.  pt.  3.  s.  18.  pi.  9.    4 


Bum.  £.  L.  463. 8th  edit  Errington 
v.  Werg,  Ridg.  Cas.  temp.  Hardw. 
195.  The  heir  at  law  shall  share 
with  the  other  children  by  the  cus- 
tom of  London :  Percival  v,  Crispe, 
T.  Jones,  204. 

{k)  Swinb.  pt.  3.  s.  18.  pi.  11. 
4  Bum.  E.  L.  464. 8th  edit 

(/)  Swinb.  pt  3.  s.  18.  pi.  12. 
4  Bum.  £.  L.  ubi  supra, 

(m)  Constable  v.  Constable,  2 
Vem.  375. 

(n)  Swinb.  pt.  3.  s.  18.  pi.  13. 
4  Bum.  E.  L.  464.  8th  edit.  Tol- 
ler.  402. 
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cDOttraed  strictly,  and  is  held  to  apply  merely  to  the  heir  at 
ccMiimon  law,  and  to  lands  only  which  deTolve  to  him  in  that 
character:  so  that  if  he  take  them  by  purdkage,  as  tenant  in 
taO,  or  for  life,  under  his  father's  will,  and  not  by  descent,  or  if 
he  inherit  them  as  heir  by  Borough  English,  or  if  the  estate  be 
copyhold,  to  which  he  sacceeds  as  customary  hw,  he  wiH 
in  none  of  these  instances  be  excluded  from  his  filial  par^' 
tion.  (o) 

But,  since  land  taken  by  inheritance  is  neither  a  total  or 
'  partial  bar  to  a  distributive  share  under  the  statute,  the  heir 
at  law  shall  still  have  his  portion  of  the  dead  man's  part : 
Thus,  if  an  intestate  in  the  province  of  York  die  seised  of  an 
estate  in  fee  simple,  leaving  a  widow  and  three  sons ;  the  wi- 
dow in  that  case  shall  have  one-third  of  the  whole  personal 
estate  under  the  custom,  the  other  third>  shall  be  divided 
equally  between  the  two  younger  sons,  and  of  the  remaining 
third  the  widow  shall  take  one-third  under  the  statute,  and 
the  other  two-thirds  shall  be  divided  equally  among  the  three 
sons,  (p) 
What  shall  be       With  respect  to  the  sort  of  benefit  which  shall  be  r^^arded 
coDsidered  an  ^^  ^^  advancement  under  the  customs  out  of  the  personal  es- 
outofthe         tate,  the  propositions  which  have  been  stated  on  this  head 
tele.  ^  with  respect  to  the  construction  of  the  statute  of  distributions 

are  here  equally  applicable,  (q)    It  has,  indeed,  been  ques- 
tioned, whether  such  provision  as  shall  amount  to  an  advance- 
ment, under  the  customs,  oaght  not  to  be  made  on  marriage, 
or  in  pursuance  of  a  marriage  agreement,  (r)    But  it  seems 
clear,  that  the  customs,  on  this  head,  are  not  so  restricted, 
but  extend  to  any  other  establishment  of  the  child  in  life,  (s) 
A  child  may        The  interest  which  a  child  has  in  his  orphanage  part  is  a 
the  customary  ^^^^  contingency,  and  no  present  right,  and  therefore  a  re- 
share  by  lease  of  it  is  not  valid  in  point  of  law :  but  if  founded  on  a 
agreement : 

(o)  Swinb.  pt.  3.   s.  18.  pL  14.  Heame    v.    Barber,    3    Atk.    213. 

4  Bum.  £.  L.  465.  8th  edit.  Hume  v.  Edwards,  3  Atk.  452. 

(p)  Toller.  403.  («)  Morris  v.  BuiToughs,  1  Atk. 

(q)  Ante,  p.  921.  922.  403.  Northey  v.  Strange,  1  P.  Wms. 

(r)  Jenks  V.  Holford,  1  Vem.  61.  342.     Elliot  v.  Collier,  3  Atk.  528. 
Fouke    V.  Lewen,    1     Vem.     90. 
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valuable  consideration,  it  shall  operate  as  an  apeement,  and 
be  binding  in  equity.  (<)  Therefore,  a  freeman's  child,  if  of 
age,  may,  in  consideration  of  a  present  fortune,  waive  all 
claim  to  the  orphanage  share :  as  where  a  father,  on  the  mar- 
riage of  his  daughter,  who  had  attained  twenty-one  years, 
agreed  to  give  her  3000/.,  and  she  covenanted  to  receive  it 
in  full  of  such  share,  this  was  held  in  equity  to  be  a  good  bar 
to  the  custom,  (u) 

So  where  the  husband  of  a  freeman's  daughter  covenanted, 
upon  receiving  a  suitable  portion,  to  release  her  orphanage 
part  to  her  father's  personal  representative,  this  was  held 
good  in  equity,  and  the  husband  was  compelled  to  execute 
the  release,  (v)  So  where  the  daughter  of  a  freeman,  being 
under  age,  and  her  husband,  covenanted,  in  articles  before 
marriage,  in  consideration  of  the  wife's  portion,  to  release  all 
the  right  that  might  accrue  to  them  out  of  her  father's  per- 
sonal estate,  by  the  custom  of  London,  it  was  held  by  Lord 
Hardwicke  that  the  husband  was  bound  by  his  covenant, 
and  that  it  was  no  objection  to  say  the  wife  was  under  age ; 
for  though,  in  this  respect,  if  the  husband  had  been  dead, 
the  articles  would  not  have  bound  her,  and  she  would  have 
been  by  survivorship  entitled  to  the  customary  share,  as  a 
chose  in  action,  not  received  or  recovered  by  her  husband, 
yet,  he  being  alive,  it  was  a  matter  that  accrued  to  him 
in  right  of  his  wife,  and  he  might  release  it,  and  his  release 
would  bind  her :  And  his  Lordship  observed,  that  he  founded 
his  opinion  on  an  old  law,  well  known  in  the  city  by  the 
name  of  Jud's  law,  (u?)  whereby  a  husband  was  authorized 


(t)  Blunden  v.  Barker,  1  P.  Wms. 
636.  639.  Cox  v.  Belitha,  2  P. 
Wms.  273. 

(u)  Lockere  v.  Savage,  2  £q.  Cas. 
Abr.  272.  S.  C.  Stra.  947.  But 
such  release  will  be  altogether  inef- 
fectual if  extorted  or  o1)tained  by 
undue  influence,  or  if  it  be  given 
without  any  consideration :  Heron  v. 
Heron,  2  Atk.  160.  S.  C.  Barnard. 
Chanc.  Rep.  430.  Medcalfe  v.  Med- 


calfe,  1  Atk.  63.  Morris  v.  Bur- 
roughs, Ibid,  402.  Blunden  v.  Barker, 
1  P.  Wms.  639. 

(y)  Cox  V.  Belitha,  2  P.  Wms.  272. 
but  see  Kemp  v.  Kelsey,  2  £q.  Cas. 
Abr.  267.  pi.  18.  S.  C.  Prec.  Chan. 
544. 

(t^)  This  was  an  act  of  Common 
Council  in  the  time  of  Henry  the 
Sixth  :  See  Heame  v.  Barber,  3  Atk, 
213. 
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by  marriage 
without  con- 
sent. 


to  agree  with  the  father  for  the  wife^  though  she  was  under 
age.  {x) 

In  the  last  mentioned  case,  a  question  arose,  whether  the 
orphanage  part,  covenanted  to  be  released  by  the  hnsband, 
should  fall  into  the  dead  man's  part,  and  go  wholly  according 
to  the  disposition  of  the  residue  of  his  estate,  as  a  thing 
purchased  by  him  ;  or  whether  it  should  fall  into  his  personal 
estate,  and  be  distributed  with  it  according  to  the  custom : 
And  the  Lord  Chancellor  said,  that  as  in  equity  things  cove- 
nanted to  be  done  are  things  actually  done,  it  mnst  be  consi- 
dered as  if  the  husband  had  actually  released,  and  so  was  an 
extinguishment  of  his  wife*s  right  to  the  orphanage  part ;  and 
being  an  extinguishment  of  the  right,  it  left  the  estate  of 
the  father  as  if  it  had  never  been  charged  with  it,  and  mnst 
therefore  be  considered  as  a  part  of  his  general  personal  es- 
tate, and  not  go  wholly  to  the  executor  of  the  father  as  part 
of  the  dead  man's  share,  (y) 

If  a  daughter  of  a  freeman  of  London  marries  in  his  life- 
time against  his  consent,  this  will  be  a  bar  to  her  orphanage 
share  of  his  personal  estate  ;  (z)  unless  in  case  of  a  reconciG- 
tion  with  her  father  after  the  marriage,  (a) 


When  the 
share  of  a 
child  under 
the  customs 
vests : 

by  the  cus- 
tom of  Lon- 
don: 


Lastly,  it  is  necessary  to  enquire  at  what  time  the  distribu- 
tive share  of  a  child  under  the  customs  vests :  and  on  this 
head,  there  is  an  important  variance  between  the  custom  of 
London  and  that  of  the  province  of  York.  By  the  former 
custom,  if  a  freeman  dies  intestate,  leaving  several  children, 
the  share  or  orphanage  part  of  any  one  of  them  is  not  vested 
in  him  till  the  age  of  twenty-one ;  after  which  period,  but  not 
before,  he  may  dispose  of  it  by  will,  or,  in  case  of  his  dying 
intestate,  it  shall  be  distributed  pursuant  to  the  statute.  (6) 


(j)  Medcalfe  v.  Medcalfe,  1  Atk. 
64. 

(j/)  1  Atk.  64.  But  see  Swinb. 
pt.  3.  8.  16.  pi.  6.     Ante,  p.  944. 

(e)  Foden  v.  Howlett,  1  Vem. 
354.  S.  C.  1  Eq.  Cas.  Abr.  156. 
pi.  12.    Hume  v.  Edwards,  3  Atk. 


45 1 .  Contra,  Hill  v.  Blankett,  Fineh. 
Chanc.  Cas.  248. 

(a)  1  Vern.  354.  3  Atk.  451. 
Tomkyns  v.  Ladbroke,  2  Ves.  ten. 
502. 

(6)  Anon.  Prec.  Chanc.  537. 
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e  die  under  that  age,  whether  sole  or  manied,  his  share 
.all  survive  to  the  others ;  (c)  even  after  a  division  and  par- 
tition made  between  them,  (rf)  But  the  survivorship  of  the 
orphanage  part  holds  only  as  to  the  orphanage  part  belonging 
to  the  deceased  himself;  for  if  he  had  by  survivorship  the  part 
of  any  of  his  brothers  or  sisters,  that  shall  go,  at  his  own 
death,  according  to  the  statute ;  {e)  but  he  cannot  devise 
what  accrued  by  survivorship  any  more  than  his  own  original 
share.  (/)  Again,  if  there  be  an  only  child  of  an  intestate 
freeman,  his  orphanage  part  is  vested  in  him,  in  the  same 
manner  as  his  share  by  the  statute  {g)  Likewise,  it  should 
seefli,  that  if  a  man  marry  an  orphan  under  the  age  of  twenty- 
one,  the  right  is  vested  in  him,  so  as  to  prevent  his  wife*s 
share  from  surviving,  in  case  of  her  death,  before  she  attains 
that  age.  (A)  But  if  a  man  marries  a  city  orphan,  and  dies 
before  the  wife  attains  the  age  of  twenty-one,  and  her  portion 
is  remaining  in  the  Chamber  of  London,  this  shall  not  be 
looked  upon  as  a  deposition  for  the  husband,  but  as  a  chose  in 
action,  which,  not  having  been  taken  out,  and  reduced  into 
possession  by  him,  must  survive  to  the  wife.(t) 

On  the  other  hand,  by  the  custom  of  the  province  of  York,  by  the  custom 

of  York ! 
every  child's  orphanage  part  is  fully  vested  immediately  on 

the  death  of  the  intestate ;  ( j)  and  therefore  such  child  may 

bequeath  it  at  the  age  of  fourteen,   if  a  son,  or  twelve,  if  a 

daughter,  (it)  as  he  or  she  may  their  share  under  the  statute 

of  distributions.  (/) 


(c)  Wilcocks  t7.  Wilcocks,  2  Vera.  (//)  Fouke  v,  Lewen,  1  Vera.  88. 

558.      Jesson  v.  Essington,  Prec.  4  Bura.  E.  L.444.  8th  edit  but  see 

Chaac.  207.    Anon.  Ibid,  537.  Jesson  v.  Essington,   Free.   Chanc. 

{d  )  LeoflRes  v.  Lewen,  Prec.  Chanc.  207.    Anon.  Prec. Chanc.  537. 

370.  (0  Pheasants's  case,  2  Ventr.  340. 

(c)  Anon.  Prec.  Chanc.  537.  S.C.  1  Chanc.  Cas.  181. 

(/)  By  Lord  Talbot  in  Hervey  v.  (j)  2  Black.  Coram.  519. 

Dedsourerie,  Cas.  Temp.  Talb.  135.  (k)  See  antCj  p.  13. 

(g)  Biddle  v.  Biddle,  3  P.  Wms.  (/)  So  a  child  of  a  freeman  may 

318.  note  Q.  Merriweather  v.  Hester,  at  that  age  bequeath  a  share  under 

7  Yin.  Abr.  221.  tit.  Customs  of  the  statute:  Wilcocks  v.  Wilcocks, 

London,  (B.  10).  pi.  18.  2  Vera.  559. 
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Court  of  Or-        Finally,  it  may  be  expedient  to  take  some  notice  al  the 
gj^"*^^-  Court  of  Orphans,  which  is  held  by  custom  time  out  of 

memory,  before  the  Lord  Mayor  and  Aldermen  of  the  city  of 
London ;  who  are  guardians  of  the  children  of  all  fireemen  of 
London,  that  are  under  the  age  of  twenty-one  years  at  the 
time  of  their  father's  decease,  (m) 

If  a  freeman  or  freewoman  die,  leaving  orphans  within 
age  unmarried,  the  Court  of  Orphans  shall  have  the  custody 
of  their  body  and  goods :  and  the  executors  or  administrators 
shall  exhibit  inventories  before  them  and  become  bound  to 
the  Chamberlain  to  the  use  of  the  orphans,  to  make  a  (rue 
account  upon  oath :  and  if  they  refuse,  he  shall  commit  them 
till  they  become  bound :  (n)  And  their  being  bound  to  do  so 
in  the  spiritual  court  excuses  them  not  from  this  custom :  (o) 
For  if  the  father  is  a  freeman  of  London,  he  cannot  devise 
the  disposition  of  the  body  of  his  child ;  and  if  he  do,  yet 
the  infant  shall  remain  in  the  custody  of  the  Mayor  and 
Aldermen.  (/}) 


Section  III. 


What  are  Assets  subject  to  the  Customs. 


What  are  as-    It  remains  to  consider  what  shall  be  considered  assets  distrl- 
fn  fuT  i^      butable  under  the  customs.    It  has  been  held,  that  the  custom 


to  the  cus- 
toms. 


(m)  Roll.  Abr.  Customs  of  Lon-  Wilkinson  v.  Bolton,   1    Sid.   250. 

don,  B.  3.     4  Burn.  E.  L.  443.  8tli.  S.  C.  T.  Raym.  116.  nomine  Wil- 

edit.  liamson  v.  Bolton,  1  Lev.  162.     So 

(n)  Luch's  case,  Hob.  247.     Or-  if  any  one,  though  not  a  freeman, 

phans  of  London's  case,  5  Co.  73.  b.  without  consent  of  the  Court  of  Al- 

(o)  4  Bum.  E.  L.  444. 8th  edit.  dermen,  marry  such  orphan  under 

(p)  Ibid.     If  an 'orphan  is  taken  twenty-one,  though  out  of  the  city, 

out  of  the  custody  of  Uie  committee  of  they  may  fine  him,  and  imprison  for 

the  Court  of    Orphans,   they   may  non-payment:    R.  v.  Harwood,    1 

imprison    the    offender,    though    a  Ventr.  178.  S.C.  2Lev.  32.  1  Mod. 

peer,  till   he    produce    the    infant:  79. 
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of  London  shall  not  prevent  the  attendanco  of  a  term  on  the 
inheritance:  Therefore  leases  for  years  attending  the  inhe- 
ritance of  a  freeman  are  not  assets  within  the  custom,  {q) 

A  mortgage  in  fee  shall  be  accounted  part  of  a  freeman's 
personal  estate,  and  divided  according  to  the  custom,  (r) 

A  mortgage  debt  shall  be  paid  out  of  the  personal  estate  in 
preference  to  the  customary  or  orphanage  part ;  because  the 
custom  of  London  cannot  take  place  till  after  the  debts  are 
paid.  («)  The  law  is  the  same  as  to  the  widows*  customary 
moiety  in  the  province  of  York,  {t) 

**  Of  leases."  Swinburne  says,  **  the  wife  and  children 
cannot  have  any  rateable  part  within  the  province  of  York, 
or  other  places  where  they  have  been  accustomed  to  have 
dieir  rateable  part  of  the  moveable  goods  and  debts  recovered, 
unless  the  said  wife  or  children,  demanding  their  rateable 
parts  of  leases,  do  prove  that  by  special  custom  of  that  place, 
namely,  of  that  city,  county,  deanry,  or  parish  where  the 
intestate  dwelled,  and  had  such  leases,  the  wives  and  children 
were  accustomed  to  have  their  rateable  part,  as  well  of  the 
leases  as  of  the  moveable  goods  of  the  intestate ;  which  spe- 
cial custom  being  proved,  they  may  recover  the  rateable  part 
as  before :"  (u)  But  not  by  the  general  custom  of  the  pro- 
vince, (v) 

Where  the  wife  and  children  ought  to  have  a  rateable  part 
of  the  goods  of  the  deceased,  be  it  a  third  part  or  half,  as  the 
case  may  be,  there  also  they  ought  to  have  a  like  part  of  the 
debts  due  to  the  intestate,  after  they  are  recovered  by  the 
administrator ;  for  then  they  are  numbered  or  accounted 
amongst  the  goods  of  the  intestate,  but  not  before,  (w) 

It  is  laid  down,  that  if  a  freeman  of  London  gives  bond  to 

{q)  Tiffin  V.  Tiffin,   1    Vera.  2.  («)  Rider  v.  Wager,  2  P.  Wms. 

S.  C.  Freem.  Chanc.  Cas.  QQ,    Rich  335. 

V.  Rich,  2  Chanc.  Cas-.  1 60.   Dowse  (0  Pocklcy  v.  Pockley,  1  Vern. 

17.  Percival,  1  Vern.  104.  36. 

(r)   Thornbrough    v.    Baker,     1  (u)  Swinb.  pt.  3.  s.  16.  pi.  8. 

Chanc.  Cas.  285.  {v)  4  Burn.  E.  L.  463.  8th  edit. 

iw)  Swinb.  pt.  3.  s.  16.  pi.  7. 
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his  mother  to  be  paid  after  his  death,  this  shall  go  out  of  the 
whole  estate,  and  Dot  out  of  his  own  customary  part,  (or) 

It  has  been  holden,  that  where  loss  happens  to  a  free- 
man's estate  by  the  iusolvency  of  his  executors,  such  loss 
shall  be  borne  out  of  the  testamentary  part  of  hU  estate 
only,  and  not  out  of  the  whole  personal  estate,  (y) 

The  funeral  expences  of  the  intestate  are  to  be  deducted 
out  of  tiie  whole  personal  estate,  and  not  the  dead  Hian's  part 
merdy,  both  by  the  civil  law,  and  by  the  laws  of  tfate  realm:  (x) 
but  if  a  child  of  a  freeman  dies  after  the  father,  the  frmeral 
expences  of  the  child  is^ll  be  paid  out  of  the  child's  orphanage 
share,  (a) 

(x)  Strode  v.  Gibbs,  Prec.  Chanc.  (2)  Swinb.  pt.  3.    s.  16.    pi.   9. 

50.  See  ante,  p.  638.  639. 

(y)  Read  v.  Duck,  Prec.  Chanc.  (0)  Coomes  v.  Elling,  3  Atk.  676. 
409. 
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BOOK  THE  FIFTH. 

OV   THE   STAMP    DUTIBS   ON    LEGACIES    AND   SUGG£S> 
SIGNS   TO    PERSONAL    ESTATES. 

By  the  statute  55  Geo.  3.  c.  184.  the  stamp  daties  imposed 
on  legacies,  and  successions  to  personal  estate  upon  intesta- 
cies, by  the  statute  48  Geo.  3.  c.  149.,  are  repealed,  and  the 
following  other  stamp  duties  are  substituted : 

I.  Where  the  Testator,  TeMatrix,  or  Intestate,  died  before 
or  upon  the  5th  Day  of  April,  1805. 
For  every  legacy,  specific  or  pecuniary,  or  of  any  other 
description,  of  the  amount  or  value  of  20/.  or  upwards, 
given  by  any  will  or  testamentary  instrument  of  any 
person  who  died  before  or  upon  the  5th  day  of  April, 
1805,  out  of  his  or  her  personal  or  moveable  estate, 
and  which  shall  be  paid,  delivered,  retained,  satisfied 
or  discharged,  after  the  thirty-first  day  of  August, 
1815: 
Also  for  the  clear  residue  (when  devolving  to  one  per- 
son) and  for  every  share  of  the  clear  residue  (when 
devolving  to  two  or  more  persons)  of  the  personal  or 
moveable  estate  of  any  person  who  died  before  or 
upon  the  5th  day  of  April,  1805  (after  deducting 
debts,  funeral  expences,  legacies^  and  other  charges 
first  payable  thereout),  whether  the  title  to  such  resi- 
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due,  or  any  share  thereof,  shall  accrue  by  virtue  of  any 
testamentary  disposition,  or  upon  a  partial  or  total 
intestacy ;  where  such  residue,  or  share  of  residue 
shall  be  of  the  amount  or  value  of  20/.  or  upwards, 
and  where  the  same  shall  be  paid,  delivered,  retained^ 
satisfied  or  discharged,  after  the  thirty-first  day  of 
August,  1815 : 

Where  any  such  legacy,  or  residue,  or  share  of  such  re- 
sidue, shall  have  been  given,  or  have  devolved,  to  or 
for  the  benefit  of  a  brother  or  sister  of  the  deceased, 
or  any  descendant  of  a  brother  or  sister  of  the  de* 
ceased;  a  duty  at  and  after  the  rate  of  two  pounds 
and  ten  shillings  per  centum,  on  the  amount  or  value 
thereof  -  -  2/.  10^.  per  cent. 

Where  any  such  legacy,  or  residue,  or  share  of  such  re- 
sidue, shall  have  been  given,  or  have  devolved  to  or 
for  the  benefit  of  a  brother  or  sister  of  the  father  or 
mother  of  the  deceased,  or  any  descendant  of  a  brother 
or  sister  of  the  fatlier  or  mother  of  the  deceased;  a 
duty  at  and  after  the  rate  of  four  pounds  per  centum 
on  the  amount  or  value  thereof  4/.  per  cent. 

Where  any  such  legacy,  or  residue,  or  share  of  such  re- 
sidue, shall  have  been  given,  or  have  devolved,  to  or 
for  the  benefit  of  a  brother  or  sister  of  a  grandfather 
or  grandmother  of  the  deceased,  or  any  descendant  of 
a  brother  or  sister  of  a  grandfather  or  grandmother 
of  the  deceased;  a  duty  at  and  after  the  rate  of  five 
pounds  per  centum  on  the  amount  or  value  thereof 

5/.  per  cent. 

And  where  any  such  legacy,  or  residue,  or  share  of  such 
residue,  shall  have  been  given,  or  have  devolved,  to  or 
for  the  benefit  of  any  person  in  any  other  degree  of 
collateral  consanguinity  to  the  deceased  than  is  above 
described,  or  to  or  for  the  benefit  of  any  stranger  in 
blood  to  the  deceased ;  a  duty  at  and  after  the  rate  of 
eight  pounds  per  centum  on  the  amount  or  value 
thereof  -  -  -       8/.  per  cent. 
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IL  Where  the  Testator,  Testatrix,  or  Intestate,  shall  have 
died  after  the  5th  day  of  April,  1806. 

For  every  legacy,  specific  or  pecuniary,  or  of  any  other 
description,  of  the  amount  or  value  of  20/.  or  upwards, 
given  by  any  will  or  testamentary  instrument,  of  any 
person,  who  shall  have  died  after  the  5th  day  of 
April,  1805,  either  out  of  his  or  her  personal  or  move- 
able estate,  or  out  of  or  charged  upon  his  or  her  real 
or  heritable  estate,  or  out  of  any  monies  to  arise  by 
the  sale,  mortgage  or  other  disposition  of  his  or  her  real 
or  heritable  estate,  or  any  part  thereof,  and  which  shall 
be  paid,  delivered,  retained,  satisfied,  or  discharged, 
after  the  31st  day  of  August,  1815 : 

Also,  for  the  clear  residue  (when  devolving  to  one  per- 
son) and  for  every  share  of  the  clear  residue  (when 
devolving  to  two  or  more  persons)  of  the  personal  or 
moveable  estate,  of  any  person,  who  shall  have  died 
after  the  5th  day  of  April,  1805,  (after  deducting 
debts,  funeral  expences,  legacies  and  other  charges 
first  payable  thereout),  whether  the  title  to  such  re- 
sidue, or  any  share  thereof,  shall  accrue  by  virtue  of 
any  testamentary  disposition,  or  upon  a  partial  or 
total  intestacy;  where  such  residue,  or  share  of  re- 
sidue, shall  be  of  the  amount  or  value  of  20/.  or  up- 
wards, and  where  the  same  shall  be  paid,  delivered, 
retained,  satisfied,  or  discharged  after  the  31st  day  of 
August,  1815 : 

And  also  for  the  clear  residue  (when  given  to  one  per- 
son) and  for  every  share  of  the  clear  residue  (when 
given  to  two  or  more  persons)  of  the  monies  to  arise 
from  the  sale,  mortgage,  or  other  disposition,  of  any 
real  or  heritable  estate,  directed  to  be  sold,  mortgaged, 
or  otherwise  disposed  of,  by  any  will  or  testamentary 
instrument,  of  any  person,  who  shall  have  died  after 
the  5th  day  of  April,  1805,  (after  deducting  debts, 
funeral  expences,  legacies,  and  other  charges  first 
made  payable  thereout,  if  any)  where  such  residue  or 
share  of  residue,  shall  amount  to  20/.  or  upwards,  and 
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where  the  same  shall  be  paid,  retained  or  discharged 
after  the  3lBt  day  of  August,  1615 : 

Where  any  such  legacy  or  residue,  or  any  share  of  such 
residue,  shall  have  been  g^ven,  or  have  derolred,  to  or 
for  the  benefit  of  a  child  of  ths  deeecued^  or  any  de- 
soendani  of  a  child  of  the  decoaged,  or  to  or  for  the 
benefit  of  the  father  or  mother,  or  any  lineal  ancestor 
of  the  deceased;  a  duty  at  and  after  the  rate  of  one 
pound  per  centum  on  the  amount  or  valoe  thereof 

IL  per  cent. 

Where  any  such  legacy,  or  residue,  or  any  share  of  such 
residue,  shall  have  been  given,  or  have  devolved,  to  or 
for  the  benefit  of  a  brother  or  sister  of  the  deceased, 
or  any  descendant  of  a  brother  or  sister  of  the  de- 
ceased; a  duty  at  and  after  the  rate  of  three  pounds 
per  centum  on  the  amount  or  value  thereof 

SI.  per  cent. 

Where  any  such  legacy,  or  residue,  or  any  share  of  such 
rendne,  shall  have  been  given,  or  have  devolved,  to  or 
for  the  benefit  of  a  brother  or  sister  of  the  father  or 
mother  of  the  deceased,  or  any  descendant  of  a  brother 
or  sister  of  the  father  or  mother  of  the  deceased;  a 
duty  at  and  afler  the  rate  of  five  pounds  per  centum 
on  the  amount  or  value  thereof  51.  per  cent. 

Where  any  such  legacy,  or  residue,  or  any  share  of  such 
residue,  shall  have  been  given,  or  have  devolved,  to  or 
for  the  benefit  of  a  brother  or  sister  of  a  grandfather 
or  grandmother  of  the  deceased,  or  any  descendant  of 
a  brother  or  sister  of  a  grandfather  or  grandmother 
of  the  deceased;  a  duty  at  and  after  the  rate  of  six 
pounds  per  centum  on  the  amount  or  value  thereof 

6/.  per  cent. 

And  where  any  such  legacy,  or  residue,  or  any  share  of 
such  residue,  shall  have  been  given,  or  have  devolved, 
to  or  for  the  benefit  of  any  person,  in  any  other  degree 
of  collateral  consanguinity  to  the  deceased  than  is 
above  described,  or  to  or  for  the  benefit  of  any  stranger 
in  blood  to  the  deceased;  a  duty  at  and  after  the  rate 
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of  ten  pounds  per  centum  on  the  amount  or  value 
thereof  107.  per  cent. 

And  all  gifts  of  annuities,  or  by  way  of  annuity,  or  of 
any  other  partial  benefit  or  interest,  out  of  any  such 
estate  or  effects  as  aforesaid,  shall  be  deemed  legacies 
within  the  intent  and  meaning  of  this  schedule. 

And  where  any  legatee  shall  take  two  or  more  distinct 
legacies  or  benefits  under  any  will  or  testamentary 
instrument,  which  shall  together  be  of  the  amount  or 
value  of  20/.  each  shall  be  charged  with  duty,  though 
each  or  either  may  be  separately  under  that  amount  or 
value. 

BXEMPTIONS. 

Legacies,  and  residues,  or  shares  of  residue,  of  any  such 
estate  or  effects  as  aforesaid,  given  or  devolving  to  or 
for  the  benefit  of  the  husband  or  wife  of  the  deceased, 
or  to  or  for  the  benefit  of  any  of  the  Royal  Family. 

And  all  legacies  which  were  exempted  from  duty  by  the 
Act  passed  in  the  39th  year  of  his  Majesty's  reign, 
c.  73.,  for  exempting  certain  specific  legacies  given  to 
bodies  corporate,  or  other  public  bodies,  from  the  pay- 
ment of  duty,  (a) 

By  section  8.  of  the  statute,  it  is  provided,  that  all  the  Powers  and 
powers  and  provisions,  clauses,  regulations,  and  directions,  ^^,^e*r  acts^to 
fines,  forfeitures,  pains  and  penalties,  contained  in  the  former  extend  to 

.55  G^eo.  3. 

acts  relating  to  the  repealed  duties,  shall  extend  to  the  duties  c.isi. ' 
granted  by  the  present.  (6)   It  is  therefore  necessary  to  recur 
to  the  provisions  of  the  earlier  statutes. 

By  the  statute  20  Geo.  3.  c.  28.  certain  stamp  duties  were  20  Geo.  3. 
imposed  for  every  receipt  or  other  discharge  for  any  legacy  ^'  '^' 
left  by  any  will  or  other  testamentary  instrument,  or  for  was 
share  or  part  of  a  personal  estate  divided  by  force  of  the 
statute  of  distributions,  or  the   custom  of  any   province  or 

(a)  See  post,  p.  993. 

(fr)  Sec  this  section  stated  verbatim,  ante,  p.  386. 
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23  Geo.  3. 
c.  58. 


29  Geo.  3. 
c.  51. 


Stai.36Geo.3. 
c.  52. 


Duties  to  be 
paid  by  exe- 
cutors or  ad- 
ministrators, 
on  retaining 
or  paying  le- 
gacies. 


place :  and  by  sect.  3.  it  was  enacted  that  no  sach  receipt 
unstamped  siionld  be  pleaded  or  given  in  evidence  in  any 
court. 

By  the  statute  28  Geo.  3.  c.  68.  additional  stamp  datiea 
were  imposed :  And  by  sect.  8.  it  was  enacted,  that  the  re- 
ceiptSy  &c.  should  be  stamped  before  written  npon. 

By  the  statute  29  Geo.  3.  c.  51.  additional  duties  were 
imposed,  which,  as  well  as  the  duties  imposed  by  the  pre- 
ceding acts,  were  repealed  by  the  stat.  36  Geo.  3.  c.  52. 

By  these  statutes,  it  will  be  observed,  the  duties  were  im- 
posed merely  on  the  receipts  for  legacies  and  shares  of  residue: 
But  this  mode  of  imposition  was  found  to  be  disadvantageous 
to  the  revenue ;  inasmuch  as,  if  executors  or  administrators 
chose  to  rely  on  the  good  faith  of  legatees  or  next  of  kin,  and 
to  run  the  risk  of  taking  no  receipts  from  them,  the  duties 
were  altogether  evaded,  (c) 

To  obviate  this,  the  statute  36  Geo.  3.  c.  52.,  after  repeal- 
ing the  preceding  duties,  imposes  new  ones,  not  upon  the 
receipts,  but  upon  the  legacies  and  shares  of  residue  them- 
selves :  And  after  enacting,  by  section  27,  that  no  legacy.  Sec. 
shall  be  paid  without  a  receipt,  proceeds,  by  section  28,  to 
lay  a  penalty  on  persons  paying  or  receiving  legacies.  Sec. 
without  receipts  stamped  in  pursuance  of  the  act :  But  it  is 
provided,  by  section  41,  that  the  receipt  so  stamped  shall  not 
be  required  to  have  a  receipt  stamp  also. 

As  a  due  compliance  with  the  provisions  of  this  act  of  par- 
liament is  so  necessary  for  the  proper  performance  of  the 
office  of  execator  or  administrator,  it  is  judged  expedient 
to  insert  in  this  place,  verbatim,  some  of  its  most  material 
enactments. 

By  section  6,  it  is  enacted,  ''That  the  duties  hereby  imposed 
shall,  in  all  cases  in  which  it  is  not  hereby  otherwise  provided, 
be  accounted  for,  answered,  and  paid,  by  the  person  or  per- 
sons having  or  taking  the  burthen  of  the  execution  of  the 
will  or  other  testamentary  instrument,  or  the  administration 
of  the  personal  estate  of  any  person  deceased,  upon  retainer 


(r)  See  Green  V.  Croft,  2  H.  Black.  33,  34.     Hill  r.  Atkinson,  2  Meriv.  53. 
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for  his,  her,  or  their  own  benefit,  or  for  the  benefit  of  any     36  Geo.  3. 
other  person  or  persons,  of  any  legacy  or  any  part  of  any  le- 
gacy, or  of  the  residue  of  any  personal  estate,  or  any  part  of 
such  residae,  which  he,  she,  or  they  shall  be  entitled  so  to 
retain*  either  in  his,  her,  or  their  own  right,  or  in  the  right  or 
for  the  benefit  of  any  other  person  or  persons ;  and  also  upon 
delivery,  payment,  or  other  satisfaction  or  discharge  what- 
soever, of  any  legacy,  or  any  part  of  any  legacy,  or  of  the 
residue  of  any  personal  estate,  or  any  part  of  such  residue, 
to  which  any  other  person  or  persons  shall  be  entitled;  and  If  duty  be 
in  case  any  person  or  persons  having  or  taking  the  burthen  of  ?®^  P**   ^ 
such  execution  or  administration  as  aforesaid,  shall  retain  for  are  retained 
his,  her,  or  their  own  benefit,  or  for  the  benefit  of  any  other  ofdischarxS 
person  or  persons,  any  legacy,  or  any  part  of  any  legacy,  or  ^^  having 
the  residue  of  any  personal  estate,  or  any  part  of  such  resi-  the  amount 

due,  which  such  person  or  persons  sTiall  be  entitled  so  to  re-  i?  ^  ?  ^®^' 

'^  *^    .  .  .  from  them  to 

tain,  either  in  his,  her,  or  their  own  right,  or  in  the  right  or  hit*  Majesty; 
for  the  benefit  of  any  other  person  or  persons,  and  upon  which  ^^  iL^ws 
any  duty  shall  be  chargeable  by  virtue  of  this  act,  not  hav-  without  de- 
ing  first  paid  such  duty,  or  shall  deliver,  pay,  or  otherwise  duty 'it  shall 
howsoever  satisfy  or  discharge  any  legacy,  or  any  part  of  any  ^^  *  debt 
legacy,  or  the  residue  of  any  personal  estate,  or  any  part  parties. 
thereof,  to  which  any  other  person  or  persons  shall  be  enti- 
tled, and  upon  which  any  duty  shall  be  chargeable  by  virtue 
of  this  act,  having  received  or  deducted  the  duty  so  charge- 
able, then  and  in  every  of  such  cases,  the  duty  which  shall  be 
due  and  payable  upon  every  such  legacy,  and  part  of  legacy 
and  residue,  and  part  of  residue  respectively,  and  which  shall 
not  have  been  duly  paid  and  satisfied  to  his  Majesty,  his  heirs 
and  successors,  according  to  the  provisions  of  this  act,  shall 
be  a  debt  of  such  person  or  persons  having  or  taking  the 
burthen  of  such  execution  or  administration  as  aforesaid,  to 
his  Majesty,  his  heirs  and  successors ;  and  in  case  any  such 
person  or  persons  so  having  or  taking  the  burthen  of  such 
execution  or  administration  as  aforesaid,  shall  deliver,  pay,  or 
otherwise  howsoever  satisfy  or  discharge  any  such  legacy  or 
residue,  or  any  part  of  any  such  legacy  or  residue,  to  or  for 
the  benefit  of  any  person  or  persons  entitled  thereto,  without 
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36  Geo.  3. 
c.  52. 


What  shall  be 
jTMBied  lega- 
^VKwidimthe 

intent  of  this 

act. 


The  value  of 
annuities, 
and  the  duty, 
to  be  calcu- 
lated accord- 
ing to  the 
annexed 
tables,  and 
the  duty  paid 
by  instal- 
ments, &c. 


ksTing  lemred  or  deducted  tbe  daty  chargeable  theieoo, 
(tuch  duty  not  having  been  first  duly  paid  \o  his  Majesty,  lua 
Wirs  or  successors,  according  to  the  provisions  herein  con- 
tained,) then  and  in  every  such  case  such  duty  shall  be  a  debt 
to  Us  Majesty,  his  heirs  and  successors,  both  of  the  person 
or  persons  who  shall  make  such  delivery,  payment,  satisfac- 
tion»  or  discharge,  and  of  the  person  or  persons  to  whom  tbe 
same  shall  be  made." 

Sect.  7.  **  And  be  it  further  enacted.  That  any  gift  by  asy 
will  or  testamentary  instrument  of  any  person  dying  afiter  tbe 
passing  of  tUs  act,  which  shall,  by  virtue  of  such  will  or  tea* 
tamentary  instrument,  have  effect^  or  be  satisfied  out  of  tbe 
personal  estate  of  such  person  so  dying,  or  out  of  any  per* 
sonal  estate  which  such  person  shidl  have  power  to  dispose  of 
as  he  or  she  shall  think  fit,  shall  be  deemed  and  taken  to  be 
a  legacy  within  the  intent  and  meaning  of  this  act,  whether 
tbe  same  shall  be  given  by  way  of  annuity  or  in  any  other 
form,  and  whether  the  same  shall  be  charged  only  on  such 
personal  estate,  or  charged  also  on  real  estate  of  the  testator 
or  testatrix  who  shall  give  the  same ;  except  so  far  as  the 
same  shall  be  paid  or  satisfied  out  of  soch  real  estate,  in  a 
due  execution  of  the  will  or  testamentary  instrument  by  which 
the  same  shall  be  g^ven ;  and  every  gift  which  shall  have  ef- 
fect as  a  donation  mortis  causa,  shall  also  be  deemed  a  legacy 
within  the  intent  and  meaning  of  this  act. 

Sect.  8.  *'  And  be  it  further  enacted,  That  the  value  of  any 
legacy  given  by  way  of  annuity,  whether  payable  annually  or 
otherwise,  for  any  life  or  lives,  or  for  years  determinable  on 
any  life  or  lives,  or  for  years  or  other  period  of  time,  shiJl  be 
calculated,  and  the  duty  chargeable  thereon  shall  be  charged, 
according  to  the  tables  in  the  schedule  hereunto  annexed : 
and  the  duty  chargeable  on  such  annuity  shall  be  paid  by  four 
equal  payments,  the  first  of  which  payments  of  duty  shall  be 
made  before  or  on  completing  the  payment  of  the  first  year's 
annuity,  and  the  three  others  of  such  payments  of  duty  shall 
be  made  in  like  manner  successively,  before  or  on  completing 
the  respective  payments  of  the  three  succeeding  years  an- 
nuity respectively  ;  and  the  value  of  any  such  annuity,  if  de- 
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terminable  upon  any  contingency  besides  the  death  of  any  30  Geo.  3. 
person  or  persons,  Khali  be  calculated  without  regard  to  such  ^*  ^^* 
contingency :  provided  always.  That  if  any  such  annuity  shall 
determine  by  the  death  of  any  person,  before  four  years  pay- 
ment of  such  annuity  shall  become  due  and  payable,  then  and 
in  such  case  the  duty  shall  be  payable  in  proportion  only  to 
so  many  of  the  payments  of  the  said  annuity  as  actually  ac- 
erued  and  became  due  and  payable ;  and  in  case  any  such 
annuity  shall  at  any  time  determine  upon  any  other  contin- 
gency than  the  death  of  any  person  or  persons,  then  and  in  i 
such  case,  not  only  all  payments  of  duty  which  would  others 
wise  become  due  after  the  happening  of  such  contingency,  if 
any  such  would  become  due,  shall  cease ;  but  it  shall  be  law- 
ful for  the  person  or  persons  who  shall  have  paid  any  duties 
which  shall  have  previously  become  due,  to  apply  for  and  ob- 
tain a  return  of  so  much  of  the  duty  so  paid  as  will  reduce 
the  same  to  the  like  duty  as  would  have  been  payable  by  such 
person  or  persons  for  such  annuity,  calculated  according  to 
the  term  for  which  the  same  shall  have  endured ;  which 
abatement  the  said  commissioners  for  management  of  the 
stamp  duties  shall  settle  and  determine  according  to  the, 
tables  in  the  schedale  hereunto  annexed,  and  shall  cause 
the  amount  of  such  abatement  to  be  paid  to  the  person  or 
persons  entitled  to  the  same,  out  of  any  monies  in  their  hands 
arising  from  the  duties  imposed  by  this  act. 

Sect.  9.  "And  be  it  further  enacted,  That  the  value  of  The  value  of 

1  .         ■■  jf  'j.     r>  \'c  1*  annuities 

any  legacy  given  by  way  of  annuity  for  any  life  or  lives,  or  payable  out  of 

for  years  determinable  on  any  life  or  lives,  or  for  years  or  legacies,  and 

.  .  the  duty,  to 

other  period  of  time,  and  charged  on  and  made  payable  out  be  calculated 

of  any  other  legacy  or  legacies,  shall  be  calculated,  and  the  ^cordmg  to 
duty  shall  be  charged  thereon,  in  the  same  manner  as  herein-  tables,andthe 
before  directed  with  respect  to  other  annuities  ;  and  the  duty  chanr^  on 

on  the  legacy  charged  with  such  annuity,  if  any  duty  shall  be  the  value  of 

such  leflracies 
payable  for  such  legacy,  shall  be  calculated  on  the  value  of  after  deducts 

such  legacy,  after  deducting  the  value  of  such,  annuity ;  and  i"^?  such  aa- 
the  duty  for  such  annuity  shall  be  paid  by  the  person  or  per- 
sons entitled  to  the  legacy  or  legacies  charged  with  such  an- 
nuity, by  four  equal  payments,  in  the  same  manner  as  the 
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36  Geo.  3. 
C.52. 


onlega* 
cies  given  to 
purdiase  an- 
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Duty  on  lega- 
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charged  on 
the  money  as 
applied. 


same  would  be  payable  according  to  the  provisions  herein- 
before contained,  if  such  annuity  had  been  a  direct  gift  to 
the  annuitant,  and  subject  to  the  like  proviso  in  case  such  an- 
nuity shall  determine  before  four  years  payment  shall  become 
due ;  and  the  payment  which  shall  be  made  for  such  duty, 
shall  be  retained  by  the  person  or  persons  paying  the  same, 
out  of  the  first  four  years  payments  of  such  annuity,  if  so 
many  shall  become  due,  or  out  of  so  many  of  such  payments 
as  shall  become  due  by  equal  portions." 

Sect.  10.  **  And  be  it  further  enacted,  That  the  duty  pay- 
able upon  any  legacy  given  by  direction  to  purchase  with  any 
personal  estate  of  the  testator  or  testatrix,  or  any  part 
thereof,  an  annuity  of  a  certain  amount  for  the  life  or 
lives  of  any  person  or  persons,  or  any  other .  term,  shall  be 
calculated  upon  the  sum  necessary  to  purchase  such  annuity 
according  to  the  tables  before  mentioned,  and  shall  be  de- 
ducted from  such  sum,  and  paid  as  in  the  case  of  other  pecu- 
niary legacies ;  and  the  person  or  persons  paying  or  satisfying 
such  legacy,  and  the  person  or  persons  for  whose  benefit  the 
same  shall  be  paid  or  satisfied,  shall  be  discharged,  by  payment 
of  such  duty  so  calculated  as  aforesaid,  from  all  other  de- 
mands in  respect  of  the  duty  payable  on  such  legacy ;  and 
the  annuity  to  be  purchased  for  the  benefit  of  the  person  or 
persons  entitled  to  the  benefit  of  such  legacy,  shall  be  reduced 
in  proportion  to  the  amount  of  the  duty  payable  thereon  as 
aforesaid,  such  reduction  to  be  calculated  in  the  same  manner 
as  the  duty  so  payable  is  herein-before  directed  to  be  calcu- 
lated; and  the  purchase  of  such  reduced  annuity,  together 
with  the  payment  of  such  duty,  shall  satisfy  and  discharge 
such  legacy  as  fully  as  if  an  annuity  had  been  purchased 
equal  in  amount  to  the  annuity  so  directed  to  be  purchased.^' 

Sect.  11.  '*  And  be  it  further  enacted.  That  if  any  benefit 
shall  be  given  by  any  will  or  testamentary  instrument,  in  such 
terms  that  the  amount  or  value  of  such  benefit  can  only  be 
ascertained  frgm  time  to  time,  by  the  actual  application  for 
that  purpose  of  the  fund  allotted  for  such  purpose,  or  made 
chargeable  therewith  ;  or  if  the  amount  or  value  of  any  be- 
nefit given  by  any  will  or  testamentary  instrument,  cannot, 
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by  reason  of  the  form  and  manner  of  the  gift,  be  so  ascer-  36  Geo.  3. 
tained  that  the  duty  can  be  charged  thereon  under  any  other  ^' 
of  the  directions  herein  contained ;  then  and  in  every  such 
case,  such  duty  shall  be  charged  upon  the  several  sums  of 
money  or  effects  which  shall  be  applied  from  time  to  time  for 
the  purposes  directed  by  such  will  or  testamentary  instrument, 
as  separate  and  distinct  legacies  or  bequests,  and  shall  be  paid 
out  of  the  fund  applicable  for  such  purposes,  or  charged  with 
answering  the  same." 

Sect.  12.  "  And  be  it  further  enacted,  That  the  duty  pay-  How  duty  oh 
able  on  a  legacy  or  residue,  or  part  of  residue  of  any  personal  ^^y^j  by 
estate  given  to  or  for  the  benefit  of,  or  so  that  the  same  shall  persons  in 
be  enjoyed  by  different  persons  in  succession,  who  shall  be,  having  paAial 
chargeable  with  the  duties  hereby  imposed  at  one  and  the  interests 
same  rate,  shall  be  charged  upon  and  paid  out  of  the  legacy  ^e  charged, 
or  residue,  or  part  of  the  residue  so  given,  as  in  the  case  of  a 
legacy  to  one  person  ;  and  where  any  legacy  or  residue,  or 
part  of  residue,  shall  be  given  to  or  for  the  benefit  of,  or  so 
that  the  same  shall  be  enjoyed  by  different  persons  in  succes- 
sion, some  or  one  of  whom  shall  be  chargeable  with  no  duty, 
or  some  of  whom  shall  be  chargeable  with  different  rates  of 
duty,  so  that  one  rate  of  duty  cannot  be  immediately  charged 
thereon,  all  persons  who,  under  or  in  consequence  of  any 
such  bequest,  shall  be  entitled  for  life  only,  or  any  other  tem- 
porary interest,  shall  be  chargeable  with  the  duty  in  respect 
of  such  bequest,  in  the  same  manner  as  if  the  annual  produce 
thereof  had  been  given  by  way  of  annuity ;  and  such  persons 
respectively  shall  be  so  chargeable  with  such  duty,  and  the 
same  shall  be  payable  when  they  shall  respectively  become 
entitled  to  and  begin  to  receive  such  produce,  and  shall  be 
paid  by  equal  portions  during    the  aforesaid  term   of  four 
years,  if  they  shall  so  long  continue  to  receive  such  produce  ; 
and  where  any  other  partial  interest  shall  be  given,  or  shall 
arise  out  of  such  property  so  to  be  enjoyed  in  succession,  the 
duty  on  such  partial  interest  shall  be  charged  and  paid  in  the 
same  manner  as  the  duty   is   herein-before  directed  to   be 
charged  and  paid  in  like  cases  of  partial  interests,  charged  on 
any  property  g^ven,  otherwise  than  to  different  persons  ii) 

3  R 
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36  G€o.  3.     succession ;  and  all  and  every  person  and  persons  who  shall 
^'  become  absolutely  entitled  to  any  such  legacy  or  residue^  or 

part  of  residue,  so  to  be  enjoyed  in  succession,  shall,  when 
and  as  such  person  or  persons  respectively  shall  receive  the 
same,  or  begin  to  enjoy  the  benefit  thereof,  be  chargeable  with 
and  pay  the  duty  for  the  same,  or  such  part  thereof  as  shall  be 
so  received,  or  of  which  the  benefit  shall  be  so  enjoyed,  in 
the  same  manner  as  if  the  same  had  come  to  such  person  or 
persons  immediately  on  the  death  of  the  person  by  whom  such 
property  shall  have  been  given  to  be  enjoyed,  or  in  such  man- 
ner that  the  same  shall  be  enjoyed  in  succession, 
and  by  vrhom  Sect.  13.  ''  And  be  it  further  enacted.  That  the  duty  pay- 
P*^*  ®'         ^able  on  any  legacy  or  residue,  or  part  of  residue,  so  g^ven  to, 

or  so  to  be  enjoyed  by  diflerent  persons  in  succession,  upon 
whom  the  duty  shall  be  chargeable  at  one  and  the  same  rate, 
shall  be  deducted  and  paid  by  the  person  or  persons  having 
or  taking  the  burthen  of  the  execution  of  the  will  or  testa- 
mentary instrument  under  which  the  title  thereto  shall  arise, 
upon  payment  or  other  satisfaction  or  discharge  of  every  or 
any  part  of  such  legacy  or  residue,  or  part  of  residue,  to  any 
trustee  or  trustees,  or  other  person  or  persons  to  whom  the 
same  shall  be  payable  or  paid  in  trust  or  for  the  benefit  of  the 
persons  so  entitled  thereto  in  succession ;  and  if  the  same 
shall  not  be  so  paid  or  satisfied  to  any  such  trustee  or 
trustees,  then  such  duty  shall  be  deducted  and  paid  out  of 
the  capital  of  the  property  so  given,  upon  receipt,  by  any 
of  the  persons  so  entitled  in  succession,  of  any  produce  of 
such  capital,  or  any  part  thereof,  according  to  the  amount  of 
the  capital  of  which  such  produce  shall  be  so  received  ;  and 
where  the  duty  chargeable  upon  any  such  bequest  for  the  be- 
nefit of  or  to  be  enjoyed  by  different  persons  in  succession, 
shall  be  chargeable  at  different  rates,  so  that  the  same  cannot 
be  paid  at  one  and  the  same  time,  but  must  be  paid  in  succes- 
sion as  aforesaid,  then  and  in  such  case,  all  and  every  the 
person  and  persons  having  or  taking  the  burthen  of  the  exe- 
cution of  the  will  or  testamentary  instrument  in  which  such 
bequest  shall  be  contained,  shall  be  chargeable  with  such  du- 
ties in  succession,  in  the  same  manner  as  such  persons  would 
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be  chargeable  with  the  like  duties  in  case  of  immediate  be-  36  Geo.  3. 
quest ;  unless  the  property  bequeathed  shall  have  been  paid  ^'  ^^' 
or  otherwise  satisfied  to  or  vested  in  any  trustees  or  trustee 
as  aforesaid,  in  which  case  such  trustees  or  trustee,  or  his, 
her,  or  their  representatives,  shall  be  chargeable  with  the  du- 
ties for  and  in  respect  of  such  property  so  vested  in  him,  her, 
or  them  respectively,  in  such  and  the  same  manner  as  if  he, 
she,  or  they  had  had  or  taken  the  burthen  of  the  execution 
of  the  will  or  testamentary  instrument,  by  which  such  bequest  ^^^ 

shall  have  been  made ;  and  in  like  manner,  where  any  partial  '^ 

interest  shall  be  given,  or  shall  arise  out  of  any  such  property 
so  to  be  enjoyed  in  succession,  and  such  partial  interest  shall 
be  satisfied  or  paid  by  the  person  or  persons  so  enjoying  such 
property,  such  person  or  persons  shall  be  chargeable  with 
the  duties  for  and  in  respect  of  such  partial  interest,  and 
shall  retain  and  pay  the  same  accordingly,  in  such  and  the 
same  manner  as  if  he,  she,  or  they  had  had  or  taken  the  bur- 
then of  the  execution  of  the  will  or  testamentary  instrument, 
by  which  such  partial  interest  shall  have  been  created ;  and 
in  all  such  cases,  the  person  or  persons  so  chargeable  with 
duty,  shall  be  debtors  to  the  King's  majesty,  his  heirs  and 
successors,  in  like  manner,  and  shall  be  subject  to  the  like 
penalties,  as  the  person  or  persons  having  or  taking  the  bur- 
then of  the  execution  of  such  will  or  testamentary  instrument, 
are  hereby  made  chargeable  and  subject  to." 

Sect.  14.   "  Provided   always,   and   be  it  further  enacted,   Plate,  &c. 
That  no  duty  shall  be  paid  on  any  articles  of  plate,  furni-  j^  kind°^not 
tnre,  or  other  things,  not  yielding  any  income,  and  given  to  Ijabfeto  duty 
or  for  the  benefit  of,  or  so  as  that  the  same  be  enjoyed  by,  sion  of  persons 

different  persons  in  succession,  whilst  the  same  shall  be  so  ^a^i^g  power 

^  .to  dispose 

eDjoyed  in  kind  only  by  any  person  or  persons  not  having  any  thereof. 

power  of  selling  or  disposing  thereof,  so  as  to  convert  the 

same  into  money  or  other  property  yielding  an  income ;  but  if 

the  same  shall  be  actually  sold  or  disposed  of,  or  shall  come 

to.  any   person  or  persons   having  power  to  sell  or  dispose 

thereof,  or  having  an  absolute  interest  therein,  then,  and  in 

each  and  every  such  case,  the  same  duty  shall  be  chargeable 

and  paid  thereon  as  if  the  same  had  been  originally  given  ab- 

3  R  2 
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36  Geo.  3.     lately,  and  with  full  powers  to  sell  or  dispose  thereof,  and 
^'  shall  be  chargeable  upon  and  paid  by  the  person  or  persons 

for  whose  benefit  the  same  shall  be  sold,  or  who  shall  have 
power  to  sell  or  dispose  thereof,  or  an  absolute  interest  there- 
in, and  shall  become  the  debt  of  such  person  or  persons ;  but 
shall  not  be  a  charge  on  any  person  or  persons  by  reason  of 
his,  her,  or  their  having  assented  to  such  bequest,  as  the  per- 
son or  persons  having  or  taking  the  burthen  of  the  execntion 
of  the  will  or  testamentary  instrument  by  which  such  bequest 
shall  have  been  made." 
Duty  on  lega-       Sect.  15.  '*  Provided  always,  and  be  it  further  enacted^ 
in  succession    That  where  any  legacy,  or  any  residue  or  part  of  residue, 
to  be  charged    ghaji  \^  gQ  given  by  any  will  or  testamentary  instrument,  that 

nS  SuCIl,  ^  ^^ 

whether  taken  different   persons   shall   become  entitled  thereto  m   succes- 
byl^t^tolfy^'  Bion,    the   duty  shall  be  charged  thereon   as   given    to  be 

enjoyed  in  succession,  whether  the  person  or  persons  entitled 
thereto  shall  take  the  same  under  or  by  virtue  of  such  will 
or  testamentary  instrument,  and  the  dispositions  therein 
contained,  or  in  default  of  such  dispositions,  and  as  entitled 
by  intestacy." 
Duty  on  lega-       Sect.  16.  "  And  be  it  further  enacted.   That  where  any 

cies  in  joint     leoraev,  or  residue  or  part  of  residue,  shall  be  ffiven  to  or  for 

tenancy  to  be       °     "  '^  ... 

paid  in  pro-     the  benefit  of  any  person  or  persons  in  joint  tenancy,  some  or 

Imeres"  ofthe  ^^^  ^^  whom  shall  be  chargeable  with  any  duty  hereby  im- 
parties.  posed,  and  some  or  one  of  whom  shall  not  be  so  chargeable, 

the  person  or  persons  chargeable  with  duty  shall  pay  such 
duty  in  proportion  to  the  interest  of  such  person  or  persons 
respectively  in  such  bequest;  and  if  any  person  or  persons 
chargeable  with  duty,  and  entitled  in  joint  tenancy  as  afore- 
said, shall  become  entitled  by  survivorship,  or  hy  severance 
of  the  joint  tenancy,  to  any  larger  interest  in  the  property 
bequeathed,  than  that  in  respect  of  which  such  duty  shall  have 
been  paid,  then,  and  in  such  case  all  and  every  such  person 
or  persons  so  becoming  entitled  by  survivorship,  or  by  sever- 
ance, shall  be  charged  with  the  same  duty  as  if  the  property 
to  which  such  joint  tenant  or  joint  tenants  shall  so  become 
entitled  had  been  originally  given  to  or  for  the  benefit  of  such 
person  or  persons  only. 
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Sect.  17.  **  And  be  it  farther  enacted.  That  when  any  le-     36  Geo.  3. 
gacy,  or  any  residue,  or  part  of  residue^  shall  be  given,  subject        ^'^^' 
to  any  contingency  which  may  defeat  such  gift,  and  where-  cies  subject  to 

upon  the  same  may  go  to  some  other  persons  or  person,  such  contingen- 

cies,  vO  De 
bequest  (unless  chargeable  as  an  annuity  under  the  prov isipns  charged  as  for 

herein  contained)  shall  be  charged  with  duty  as  an  absolute  ^e^^^^jj^ 
bequest,  to  the  person  or  persons  who  shall  take  the  same 
suligect  to  such  contingency,  and  such  duty  shall  be  paid  out 
of  the  capital  of  such  legacy,  or  residue  or  part  of  residue, 
notwithstanding  the  same  may,  upon  such  contingency,  go  to 
some  person  not  chargeable  with  the  same  duty,  or  with  any 
duty;  and  if  such  contingency  shall  afterwards  happen,  and 
the  property  so  bequeathed  shall  thereupon  go  in  such  manner 
that  the  same,  if  taken  immediately  after  the  death  of  the 
testator  or  testatrix,  under  the  same  title  would  have  been 
chargeable  with  a  higher  rate  of  duty  than  the  duty  so  paid, 
the  person  or  persons  becoming  entitled  thereto,  shall  be 
charged  with  and  shall  pay  the  difference  between  the  duty  so 
paid,  and  such  higher  rate  of  duty. 

Sect.  18.  "  And  be  it  further  enacted.  That  where  any  le-  How  duty  on 
gacy,  or  the  residue  or  any  part  of  the  residue,  of  any  per-  j^^^^^" 
sonal  estate,  shall  be  subjected  to  any  power  of  appointment  power  of  ap- 
to  or  for  the  benefit  of  any  person  or  persons  specially  named  shall  be  charg- 
or  described  as  objects  of  such  power,  such  property  shall  be  ^ ' 
charged  with  duty  as  property  given  to  different  persons  in 
succession  ;  and  in  so  charging  such  duty,  not  only  the  person 
and  persons  who  shall  take  previous  or  subject  to  such  power 
of  appointment,  but  also  any  person  and  persons  who  shall 
take  under  or  in  default  of  any  such  appointment,  when  and 
as  they  shall  so  take  respectively,  shall,  in  respect  of  their  se- 
veral interests,  whether  previous,  or  subject  to,  or  under,  or 
in  default  of  such  appointment,  be  charged  with  the  same 
duty,  and  in  the  same  manner,  as  if  the  same  interests  had 
been  g^ven  to  him,  her,  or  them  respectively,  in  and  by  the 
will  or  testamentary  disposition  containing  such  power,  in 
the  same  order  and  course  of  succession  as  shall  take  place 
under  and  by  virtue  of  such  power  of  appointment,  or  in  de- 
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36  Geo.  3.  fault  of  execution  thereof,  as  the  case  may  happen  to  be ; 
and  where  any  property  shall  be  pven  for  any  limited  int©- 
resty  and  a  general  and  absolute  power  of  appointment  shall 
also  be  given  to  any  person  or  persons  to  whom  the  property 
would  not  belong  in  default  of  such  appointment,  such  pro- 
perty, upon  the  execution  of  such  power,  shall  be  charged 
with  the  same  duty,  and  in  the  same  manner,  as  if  the  same 
property  had  been  immediately  given  to  the  person  or  persons 
having  and  executing  such  power,  after  allowing  any  duty 
before  paid  in  respect  thereof ;  and  where  any  property  shall 
be  given  with  any  such  general  power  of  appointment,  which 
property  in  default  of  appointment  will  belong  to  the  person 
or  persons  to  whom  such  power  shall  also  be  given,  such  pro- 
perty shall  be  charged  with,  and  shall  pay  the  duty  by  this 
act  imposed,  in  the  same  manner  as  if  such  property  had  been 
given  to  such  person  or  persons  absolutely  in  the  first  instance, 
without  such  power  of  appointment." 
and  how  on  Sect.  19.  "  And  be  it  further  enacted.  That  any  sum  of 

tates  directed    i^ioney  or  personal  estate^  directed  to  be  applied  in  the  pnr- 

to  be  applied    chase  of  real  estate,  shall  be  chars'ed  with  and  pay  duty  as 

m  purchase  oi  °  . 

real  estates,      personal  estate ;  unless  the  same  shall  be  so  g^ven  as  to  be 

enjoyed  by  different  persons  in  succession,  and  then  each  per- 
son entitled  thereto  in  succession,  shall  pay  duty  for  the  same 
in  the  same  manner  as  if  the  same  had  not  been  directed  to 
be  applied  in  the  purchase  of  real  estate,  unless  the  same 
shall  have  been  actually  applied  in  the  purchase  of  real  estate 
before  such  duty  accrued ;  but  no  duty  shall  accrue  in  respect 
thereof,  after  the  same  shall  have  been  actually  applied  in  the 
purchase  of  real  estate,  for  so  much  thereof  as  shall  have 
been  so  applied :  provided  nevertheless.  That  in  case  before 
the  same  or  some  part  thereof  shall  be  actually  so  applied, 
any  person  or  persons  shall  become  entitled  to  an  estate  of 
inheritance  in  possession  in  the  real  estate  to  be  purchased 
therewith,  or  with  so  much  thereof  as  shall  not  have  been 
applied  in  the  purchase  of  real  estate,  the  same  duty  which 
ought  to  be  paid  by  such  person  or  persons,  if  absolutely  en- 
titled  thereto  as  personal  estate  by  virtue  of  any  bequest 
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thereof  as  such,  shaH  be  charged  on  such  person  or  persons,      36  Geo.  3. 
and  raised  and  paid  out  of  the  fund  remaining  to  be  applied  in 
such  purchase." 

Sect.  20.  "  And  be  it  further  enacted,  That  the  estates  ^^^^^  J/f^ 

pur  outer  vie,  applicable  by  law  in  the  same  manner  as  per-  pUcable  as 

sonal  estate,  shall  be  charged  with  the  duties  hereby  im-  tates,tobe 

posed  as  personal  estate."  charged  as 

Sect.  21.   '*  Provided   always,  and   be  it  further  enacted.  Money  left  to 

That  if  any  direction  shall  be  given,  by  any  will  or  testa-  pay  duty  not 

chartrable  as 
mentary  instrument,  for  payment  of  the  duty  chargeable  upon  a  legacy. 

any  legacy  or  bequest  out  of  some  other  fund,  so  that  such 
legacy  or  bequest  may  pass  to  the  person  or  persons  to  whom 
or  for  whose  benefit  the  same  shall  be  given,  free  of  duty,  no 
duty  shall  be  chargeable  upon  the  money  to  be  applied  for  the 
payment  of  such  duty,  notwithstanding  the  same  may  be 
deemed  a  legacy,  to  or  for  the  benefit  of  the  person  or  persons 
who  would  otherwise  pay  such  duty." 

Sect.  22.  "  And  be  it  further  enacted.  That  in  cases  of  Mode  of  as- 
specific  legacies,  and  where  the  residue  of  any  personal  estate  ^^^y  qq  pro- 
shall  consist  of  property  which  shall   not   be  reduced   into  pertynotre 

duced  into 
money,  it  shall  be  lawful  for  the  person  or  persons  having  or  money. 

taking  the  burthen  of  the  administration  of  such  effects,  or 
the  person  or  persons  by  whom  the  duty  thereon  ought  to  be 
paid,  to  set  a  value  thereon,  and  ofier  to  pay  the  duty  ac- 
cording to  such  value ;  or  to  require  the  commissioners  for 
management  of  the  stamp  duties,  to  appoint  a  person  to  set 
such  value,  at  the  expence  of  the  person  or  persons  by  whom 
such  duty  ought  to  be  paid  ;  and  it  shall  be  lawful  for  the 
commissioners  to  accept  the  duty  ofiered  to  be  paid,  upon  the 
value  set  by  the  person  or  persons  having  or  taking  the  ad- 
ministration of  such  efi\;cts,  or  by  whom  the  duty  for  the  same 
shall  be  payable,  without  such  appraisement,  if  the  said  com- 
missioners shall  think  fit  so  to  do ;  but  if  the  said  commis- 
sioners shall  not  be  satisfied  with  the  value  so  set,  on  which 
the  duty  shall  be  so  offered,  it  shall  be  lawful  for  the  said 
commissioners,  notwithstanding  such  ofler,  to  appoint  a  person 
to  appraise  such  effects,  and  to  set  the  value  thereon,  on 
which  value  so  set  the  said  commissioners  shall  assess  the 
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c.  52. 


paid ;  but  if  the  person  or  persons  by  whom  such  duty  shall 
be  payable,  shall  not  be  satisfied  with  the  valoation  made 
under  the  authority  of  the  said  commissioners,  and  pay  the 
duty  accordingly,  it  shall  be  lawful  for  such  person  or  perscms 
to  cause  the  valuation  so  made  under  the  authority  of  the  said 
commissioners,  to  be  reviewed  by  the  commissioners  of  the 
land  tax  for  the  time  being,  of  the  district  or  place  where 
such  effects  shall  be,  at  their  next  meeting,  after  the  said 
commissioners  for  management  of  the  stamp  duties  shall  have 
assessed  and  required  payment  of  such  duty  as  aforesaid,  if 
fourteen  days  shall  have  elapsed  between  such  time  and  the 
meeting  of  the  said  commissioners  of  land  tax,  and  if  not, 
then  at  the  next  succeeding  meeting  of  the  said  commia* 
sioners,  of  which  appeal  six  days  notice  shall  be  given  to  the 
said  commissioners  of  stamp  duties ;  and  the  said  commis- 
sioners of  the  land  tax  shall  and  may  (if  they  think  fit)  ap- 
point a  person  to  appraise  such  effects,  and  set  a  value  there- 
on, and  shall  and  may  hear  and  determine  such  appeal,  in  the 
same  manner  as  in  any  other  cases  of  appeal  to  them,  and 
with  the  like  authorities,  and  theit  judgment  shall  be  final ; 
and  if  the  valuation  made  under  the  authority  of  the  said 
commissioners  of  the  stamp  duties  in  the  case  last-mentioned, 
shall  not  be  duly  appealed  from  within  the  time  aforesaid,  or 
shall  be  affirmed  upon  appeal,  the  duty  shall  be  paid  according 
to  such  valuation ;  and  if  any  variation  shall  be  made  on  such 
appeal,  the  duty  shall  be  paid  according  to  such  variation ; 
and  if  the  duty  assessed  in  manner  aforesaid,  shall  exceed  the 
duty  offered  to  and  refused  by  the  said  commissioners  of 
stamp  duties,  the  expence  of  such  appraisement  and  other 
proceedings  in  assessing  such  duties,  shall  be  borne  by  the 
person  or  persons  by  whom  such  duty  shall  be  payable ;  and 
if  any  dispute  shall  arise  between  any  person  or  persons  en- 
titled to  any  such  legacy,  or  residue,  or  part  of  residue,  and 
any  person  or  persons  having  or  taking  the  burthen  of  the 
administration   of  such   effects,   with   respect   to   the  value 
thereof,   or  with  res])ect  to  the  duty  to  be  paid  thereon, 
the  duty  shall  be  assessed  by  the  said  commissioners  of  stamp 
duties  on  reference  to  them  by  either  party  for  that  purpose ; 
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and  if  the  value  of  any  property  on  which  such  duty  ought  to  36  Geo.  3. 
be  paid  shall  be  in  dispute,  the  said  commissioners  of  the  ^*  ' 
stamp  duties  shall  cause  an  appraisement  to  be  made  thereof, 
at  the  expence  of  the  person  or  persons  by  whom  such  duty 
ought  to  be  paid,  in  the  manner  herein-before  directed  in 
other  cases,  and  assess  the  duty  thereon  accordingly ;  and  if 
such  person  or  persons  by  whom  such  duty  ought  to  be  paid, 
shall  be  dissatisfied  with  such  valuation,  or  with  the  assess- 
ment of  duty  made  upon  such  valuation  by  the  said  com- 
missioners of  the  stamp  duties,  the  same  shall  be  reviewed 
and  finally  determined  by  the  said  commissioners  of  the  land 
tax,  upon  appeal  to  them  within  the  time,  and  under  the 
restrictions,  and  in  the  manner  herein-before  directed  in  other 
cases ;  but  if  such  valuation  or  assessment  shall  not  be  duly 
appealed  from  within  the  time  limited  for  that  purpose,  or 
shall  be  affirmed  upon  appeal,  the  duty  shall  be  paid  accord- 
ing thereto ;  and  if  any  variation  shall  be  made  therein  on 
such  appeal,  the  duty  shall  be  paid  according  to  such  varia- 
tion ;  and  in  case  the  effects  whereon  any  such  duty  shall  be 
payable  shall  be  at  the  distance  of  ten  miles  from  London, 
then,  and  in  such  case,  it  shall  be  lawful  to  make  the  like  ap- 
plication to  such  person  as  shall  be  deputed  for  that  purpose 
by  the  said  commissioners  to  act  in  their  stead,  in  such  cases, 
within  the  county  or  district  in  which  such  effects  shall  be ; 
and  such  person  so  deputed  shall  act  in  such  cases,  in  all  re- 
spects, in  the  same  manner  as  the  said  commissioners  are 
hereby  authorised  to  act,  subject  nevertheless  to  the  instruc- 
tions and  controul  of  the  said  commissioners." 

Sect.  23.  **  And  be  it  further  enacted.  That  where  any  le-   Dutyonlega- 
gacy,  or  part  of  any  legacy,  or  residue,  or  part  of  residue,  fi^in^^oSie^ 
whereon  any  duty  shall  be  chargeable  by  this  act,  shall  be  &c.  to  be  paid 
satisfied  otherwise  than  by  payment  of  money  or  application  the  value  of 
of  specific  eflects  for  that  purpose,  or  shall  be  released  for  ^^  satisfac- 
consideration,  or  compounded  for  less  than  the  amount  or 
value  thereof,  then  and  in  such  case,  the  duty  shall  be  charged 
and  paid  in  respect  of  such  legacy,  or  part  of  legacy,  or  re- 
sidue, or  part  of  residue,  according  to  the  amount  or  value  of 
the  property  taken  in  satisfaction  thereof,  or  as  the  considera- 
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If  Iq^atees  re- 
fuse to  accept 
legacies,  duty 
d^uctedy  the 
court,  in  case 
of  suit,  may 
order  them  to 
pay  costs ; 


and  in  suits 
where  the 
party  sued 


tion  for  release  thereof,  or  composition  for  the  same :  pro- 
vided always.  That  if  any  legacy  or  bequest  shall  be  made  in 
satisfaction  of  any  other  legacy,  or  bequest,  or  title  to  any 
residue,  or  part  of  residue,  of  any  personal  estate  remaining 
unpaid,  the  duty  shall  not  be  paid  on  both  subjects,  although 
both  may  be  chargeable  with  duty,  but  shall  be  paid  on  the 
subject  yielding  the  largest  duty." 

Sect.  24.  ''  And  be  it  further  enacted.  That  if  any  parson 
or  persons  having  or  taking  the  burthen  of  the  execution  of 
the  will  or  other  testamentary  instrument,  or  the  administra- 
tion of  the  personal  estate  of  any  person  deceased,  or  any 
other  person  or  persons  hereby  made  chargeable  with  duty, 
shall  declare  himself,  herself,  or  themselves  ready  and  willing, 
and  shall  accordingly  offer  to  pay  any  pecuniary  legacy,  or 
residue,  or  part  of  residue,  deducting  the  duty  payable 
thereon,  or  shall  in  like  manner  offer  to  deliver  or  otherwise 
dispose  of  any  specific  legacy,  or  any  specific  property,  part 
of  any  residue  of  any  personal  estate,  to  or  for  the  b^iefit  of 
the  person  or  persons  entitled  thereto,  or  to  any  trustee  or 
trustees  for  such  person  or  persons,  upon  payment  of  the 
duty  payable  in  respect  thereof,  and  the  person  or  persons 
entitled  to  such  legacy,  or  residue,  or  part  of  residue, 
or  the  trustee  or  trustees  for  such  person  or  persons,  shall 
refuse  to  accept  such  offer,  and  to  give  a  proper  release 
and  discharge  for  such  legacy  or  residue,  or  so  much  there- 
of as  shall  be  offered  to  be  paid,  delivered,  or  otherwise 
disposed  of  as  aforesaid,  then  and  in  such  case,  although  no 
actual  tender  shall  be  made,  if  any  suit  shall  be  afterwards 
instituted  for  such  legacy  or  effects,  respecting  which  such 
offer  shall  have  been  made,  it  shall  be  lawful  for  the  court  in 
which  such  suit  shall  be  instituted,  to  order  all  costs,  charges, 
and  expences  attending  the  same,  to  be  paid  by  the  person  or 
persons  who  shall  have  refused  to  accept  such  offer,  and  to 
give  or  join  in  such  release  or  discharge,  or  to  order  such 
costs,  charges,  and  expences,  to  be  deducted  and  retained 
out  of  such  legacy  or  effects,  together  with  the  duty  payable 
thereon,  as  the  said  court  shall  see  fit ;  and  in  case  any  suit 
shall  be  instituted  for  payment  of  any  legacy,  or  residue,  or 
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part  of  residue,  of  any  personal  estate,  and  the  person  or     36  Geo.  3. 
persons  sued  for  the  same  shall  be  desirous  of  staying  pro-        ^*  ^^* 
ceedings  in  such  suit,  on  payment  of  the  money  due,  or  deli-  gtop  proce^- 
vering,  or  otherwise  disposing  of  the  specific  effects  demanded,  *"SP  ^°r?*^" 
after  deducting  or  receiving  the  duty  payable  thereon,  it  shall  quests,  de- 
be  lawful  for  the  court  m  which  such  suit  shall  be  instituted,  f  uctingduty, 

the  court  may 

if  it  shall  see  fit,  on  application  in  a  summary  way,  to  make  make  order 
such  order  for  payment  of  such  legacy,  or  residue,  or  part  of     ®^®*°' 
residue,  or  for  delivering  or  otherwise  disposing  of  such  ef- 
fects, and  for  payment  of  the  duty  payable  thereon,  and  all 
such  costs,  charges,  and  expences,  attending  such  suit  as  shall 
be  just." 

Sect.  25.  "  And  be  it  further  enacted.  That  if  any  suit  If  suit  be  in- 
shall  be  instituted  concerning  the  administration  of  the  per-  cernineadml- 
sonal  estate  of  any  person  dying  testate  or  intestate,  or  any  Distration,the 
part  of  such  estate  in  which  any  direction  shall  be  given  vide  for  ^yi 
touching  the  payment  of  any  legacies  or  legacy  of  such  per-  mentofthe 
son,  or  the  residue  of  his  or  her  personal  estate,  or  any  part 
thereof,  the  court  wherein  such  suit  shall  be  instituted  shall, 
in  giving  directions  concerning  the  same,  provide  for  the  due 
payment  of  the  duties  hereby  imposed ;  and  in  taking  any 
account  of  any  personal  estate,  or  otherwise  acting  concerning 
the  same,  such  court  shall  take  care  that  no  allowance  shall 
be  made  in  respect  of  any  legacy,  or  part  of  legacy,  or  of 
any  residue,  or  part  of  residue,  in  any  manner  whatsoever, 
without  due  proof  of  the  paymennt  of  the  duties  hereby 
imposed. 

Sect.  26.    "  Provided  always,  and  -be  it  further  enacted.  Executors 

That  any  person  or  persons  having  or  taking    the  burthen  may  discharge 

,  legacies  ou 

of  the  execution  of  any  will  or  other  testamentary  instrument,  payment  of 

or  the  administration  of  the  personal  estate  of  any  person        ^^^ 

accruecx. 

deceased,  may  from  time  to  time  pay,  deliver,  or  otherwise 
dispose  of  any  legacy,  or  any  part  of  any  legacy,  or  make 
distribution  of  any  part  of  the  residue  of  any  personal  estate, 
on  payment,  from  time  to  time,  of  such  proportions  of  the 
duty  hereby  imposed,  as  shall  accrue  in  respect  of  such  part 
of  such  personal  estate  as  shall  be  so  administered.'' 
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receipt  Goa* 
♦^in|tigr  cer- 
tain particii- 
lan; 


no  receipt 
available  un- 
less duly 
stampt,  &€. 


Copy  of  entry 
at  stamp  office 
of  paj-ment 


Sect.  27,  **  And  be  it  further  enacted.  That  no  person  or 
persons  having  or  taking  the  burthen  of  the  execation  of  any 
will  or  testamentary  instrument,  or  the  administratioa  of  the 
personal  estate  of  any  person  deceased,  nor  any  tmstee  or 
trustees,  or  other  person  or  persons  hereby  directed  and  re- 
quired to  account  for  any  duty,  shall,  from  and  after  the 
passing  of  this  act,  pay,  deliver,  or  otherwise  dispose  of,  or  In 
any  manner  satisfy,  discharge,  or  compound  for,  any  legacy 
whatsoever,  or  any  part  thereof,  or  the  residue  of  any  per- 
sonal estate,  or  any  part  thereof,  in  respect  whereof  any  daty 
is  hereby  imposed,  without  taking  a  receipt  or  discharge  in 
writing  for  the  same,  expressing  the  date  of  such  receipt  or 
discharge,  and  the  names  of  the  testator,  testatrix,  or  intes- 
tate, under  whose  will  or  testamentary  disposition,  or  upon 
whose  intestacy  the  title  to  such  legacy  or  part  of  legacy,  €« 
to  such  residue  or  part  of  residue,  shall  accrue,  and  of  the 
person  or  persons  to  whom  such  receipt  or  discharge  shall  be 
given,  and  of  the  person  or  persons  to  whom  such  legacy  or 
residue,  or  part  of  residue,  shall  have  been  g^ven,  or  shall 
have  belonged  in  consequence  of  intestacy,  and  the  amount  or 
value  of  the  legacy  or  part  of  legacy,  or  residue,  or  part  of 
residue,  for  which  such  receipt  or  discharge  shall  be  g^ven, 
and  also  the  amount  and  rate  of  the  duty  payable  and  allowed 
thereon ;  and  that  no  written  receipt  or  discharge  for  any 
legacy  or  part  of  any  legacy,  or  for  the  residue  of  any  per- 
sonal estate,  or  any  part  of  such  residue,  in  respect  whereof 
any  duty  is  hereby  imposed,  shall  be  received  in  evidence,  or 
be  available  in  any  manner  whatever,  unless  the  same  shall 
be  stamped,  as  required  by  this  act ;  and  no  evidence  what- 
soever shall  be  given  of  any  payment,  satisfaction,  or  dis- 
charge whatsoever,  or  of  any  release  or  composition  of  such 
legacy,  or  any  part  thereof,  or  of  such  residue,  or  any  part 
thereof,  without  producing  such  receipt  or  discharge,  duly 
stamped  as  aforesaid,  unless  the  actual  payment  of  the  duty 
hereby  imposed,  shall  first  be  g^ven  in  evidence :  provided  al- 
ways. That  a  copy  of  the  entry,  in  the  books  of  the  commis- 
sioners of  the  stamps,  of  the  payment  of  such  dutv,  shall  be 
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admitted  as  evidence  thereof:  provided  also.  That  payment     36 Geo. .8. 

of  any  annuity  shall  not  be  deemed  a  payment  for  which  such        ^'  ^^' 

stamped  receipt  shall  be  required,  under  the  directions  of  this  evidence. 

act,  except  the  several  payments  which  shall  complete  the  Stampt  re- 

ceipts  for  an- 
pajrments  for  each  of  the  first  four  years,  during  which  such  nuities  not  le- 

annuity  shall  be  payable ;  and  in  like  manner  any  payment  ^    j  uUl^ 
in  respect  of  any  legacy  or  bequest,  hereby  directed  to  be  paymentsfor 
charged  with  the  duty  in  the  same  manner  as  annuities  are  first  four 
hereby  made  chargeable  with  duty,  shall  not  be  deemed  a  y^^n. 
payment  for  which  such  stamped  receipt  shall  be  required, 
except  the  several  payments  which  shall  complete  the  pay- 
ments for  each  of  the  first  four  years  in  respect  of  which 
such  legacy  or  bequest  shall  be  chargeable  with  duty  as  an 
annuity." 

Sect.  28.   ''And  be  it  further  enacted,  That  any  person  Penalty  of 
having  or  taking  the  burthen  of  the  execution  of  any  will  or  for  pai^M  or 
testamentary  instrument,  or  the  administration  of  the  personal  receiving  le- 
estate  of  any  person  deceased,  and  any  trustee  or  trustees,  or  out  stampt  re^ 
other  person  or  persons,  hereby  directed  and  required  to  ac-  ^^P^- 
count  for  any  duty,  who  shall  pay,  deliver,  or  otherwise  dis- 
pose of,  or  in  any  manner  satisfy  or  discharge,  or  compound 
for  any  legacy  given  by  such  will  or  testamentary  instrument, 
or  the  residue,  or  any  part  of  the  residue,  of  such  personal 
estate,  to  or  for  the  benefit  of  any  person  or  persons  entitled 
to  such  legacy,  or  any  part  thereof,  or  to  such  residue,  or  any 
part  thereof,   without  taking  such   receipt   or  discharge  in 
writing  as  aforesaid,  and  causing  the  same  to  be  stamped 
within  the  time  hereby  allowed  for  stamping  the  same,  shall 
forfeit  and  lose  the  sum  of  ten  pounds  per  centum  on  the 
sum  of  money,  or  the  value  of  the  property  if  not  money,  for 
which  such  receipt  or  discharge  ought  to  have  been  given  in 
pursuance  of  this  act ;  and  all  and  every  person  and  persons 
receiving  or  taking  the  benefit  of  any  such  money,  or  other 
property,  without  giving  a  written  receipt  or  discharge  for 
the  same,  in  which  the  duty  payable  in  respect  thereof  shall 
be  expressed  to  have  been  allowed  or  paid  to  the  person  or 
persons  to  whom  such  receipt  or  discharge  shall  be  given,  and 
which  shall  bear  date  on  the  day  of  signing  the  same,  shall 
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forfeit  and  lose  the  sum  of  ten  pounds  per  centum  on  the 
sum  of  money,  or  on  the  value  of  the  property,  so  received  or 
taken." 

Sect.  29.  **  And  be  it  further  enacted.  That  every  each 
receipt  or  discharge  shall  be  brought  within  the  space  of 
twenty-one  days  after  the  date  thereof,  to  the  said  head  office 
of  the  said  commissioners,  or  to  some  other  office  to  be  ap- 
pointed by  the  said  commissioners  for  such  purpose,  to  be 
stamped,  paying  the  duty  for  the  same,  and  upon  such  pay- 
ment either  at  the  said  head  office,  or  at  any  other  office  to 
be  appointed  as  aforesaid,  the  receiver-general  or  other 
proper  ofllcer  to  be  appointed  for  that  purpose  by  the  said 
commissioners,  as  the  case  shall  require,  shall  write  upon  such 
receipt  or  discharge  an  acknowledgement  of  the  payment  of 
the  duty  so  paid  in  words  at  length,  and  bearing  date  the  day 
on  which  such  payment  shall  be  made,  and  shall  subscribe  his 
name  thereto,  and  enter  an  account  thereof  in  a  book  or  books 
to  be  provided  for  that  purpose,  to  the  intent  that  he  may  be 
thereby  charged  with  the  sum  so  paid ;  and  in  case  the  duty 
shall  be  so  paid  at  the  said  head  office,  then  the  receipt  or 
discharge  so  brought  to  be  stamped,  shall  be  forthwith 
stamped  with  one  of  the  said  four  stamps  as  the  case  shall  re- 
quire ;  and  in  case  the  duty  shall  be  so  paid  at  any  other 
office  to  be  appointed  by  the  said  commissioners  as  aforesaid; 
the  receipt  or  discharge  whereon  such  acknowledgement  of 
the  payment  of  duty  shall  be  so  written  and  subscribed,  shall 
be  transmitted  within  the  space  of  twenty-one  days  from  the 
day  of  payment  of  such  duty,  to  the  said  head  office  to  be 
stamped,  and  the  same  shall  be  stamped  accordingly  with  one 
of  the  said  four  stamps  as  the  case  shall  require  ;  and  in  case 
the  person  or  persons  paying  such  duty  at  any  such  office  to 
be  appointed  as  aforesaid,  shall  be  desirous  that  the  same 
should  be  transmitted  to  the  said  head  office,  by  the  officer  to 
whom  such  duty  shall  be  paid,  and  shall  leave  the  same  with 
such  officer  for  such  purpose,  such  officer  shall  thereupon 
sign  and  deliver  an  acknowledgement,  that  such  receipt  or 
discharge  has  been  left  with  him  for  such  purpose,  and  shall 
transmit  such  receipt  or  discharge  to  such  head  office  to  be 
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stamped  as  aforesaid,  and  the  same  shall  be  sent  again  to  such     36  Geo.  3. 
officer  as  soon  as  conveniently  may  be  after  the  stamping         ^'  ^^' 
thereof;  and  such  officer  shall  deliver  back  the  same  to  the 
person  or  persons  entitled  thereto,  upon  re-delivery  to  him  of 
the   acknowledgement  which   he   shall   have   given  for  the 
same :  provided  always,  That  if  any  such  receipt  or  discharge  Receipts  may 
shall  not  be  so  brought  to  any  such  office  as  aforesaid,  within      i^^* 
such  space  of  twenty-one  days  as  aforesaid,  it  shall  neverthe-  months  after 
less  be  lawful  to  carry  such  receipt  or  discharge  to  the  said  mentof  Jufy 
head  office  to  be  stamped  in  like  manner,  within  three  ca-  and  10/.  per 
lendar  months  after  the  date  thereof,  paying  the  duty  for  the         *  ' 

same,  and  also  the  further  sum  of  ten  pounds  per  centum  on 
such  duty,  by  way  of  penalty  for  not  having  before  paid  such 
duty,  on  payment  of  which  duty  and  penalty,  the  said  com- 
missioners are  hereby  authorised  and  required  to  stamp  such 
receipt  or  discharge,  in  the  same  manner  as  if  the  same  had 
been  brought  to  the  said  office  within  the  space  of  twenty- 
one  days  from  the  date  thereof ;  but  the  said  commissioners,  but  none  to 
or  any  of  their  officers,  shall  not  on  any  pretence  whatever,   ig^g^^^u^ 
except  as  hereinafter  directed,  stamp  any  vellum,  parchment,  be  paid  and 
or  paper,  upon  which  any  receipt  or  discharge  for  any  legacy  brought  to  be 

or  part  of  legacy,  or  any  residue  of  any  personal  estate,  or  stampt  within 

c»     .'  <i  .  ,  the  limited 

any  part  thereof,  shall  be  written  or  signed  with  the  said  new  time. 

stamps,  or  any  of  them,  unless  the  duty  for  the  same  shall  be 

paid,  and  such  receipt  or  discharge  shall  be  produced  to  be 

so  stamped  in  manner  aforesaid,  within  the  times  and  in  the 

manner  herein-before  respectively  limited  and  appointed." 

Sect.  80.  ''  And  be  it  further  enacted.  That  if  it  shall  ap-  Mistakes  in 

pear  to  the  satisfaction  of  the  said  commissioners  of  stamp  Paying  duty 
^  ...         ™^y "®  recti- 

duties,  upon  oath  or  affirmation  to  be  administered  by  a  jus-  fieJ,  ifnosuit 

tice  of  the  peace,   or  master  or   masters  extraordinary  in  on^payment' 
chancery,  which  oath  or  affirmation  such  persons  are  hereby  o^  "le  differ- 
empowered  to  administer,  that  less  duty  has  been  paid  for  any  three  months 
legacy,  or  residue,  or  part  of  residue,  than  ought  to  have  been  ^^  ^^'-  P^^ 
paid  for  the  same,  by  mistake,  without  any  intention  to  defraud ; 
and  if  application  shall  be  made  to  the  said  commissioners  to 
rectify  such  mistake,  and  accept  the  duty  really  due  before 
any  suit  shall  be  instituted  concerning  the  same,  and  within 
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36  Geo.  3.     three  calendar  months  after  payment  of  the  money  actually 
^*  paid  instead  of  the  just  duty,  it  shall  be  lawful  for  the 


commissioners  to  accept  the  diflference  between  the  money 
paid  and  the  just  duty,  together  with  the  sum  of  ten  poondt 
per  centum  on  such  difference  by  way  of  penalty  in  fall 
for  the  just  duty,  and  which  shall  be  in  dischargee  of 
all  penalties  incurred  by  non-payment  of  such  duty,  and 
to  cause  an  acknowledgement  of  the  payment  of  the  just 
duty  to  be  written  on  the  receipt  or  discharge  g^ven  for 
such  legacy  or  residue  or  part  of  residue,  and  to  be  subscri- 
bed by  the  proper  o£Scer,  and  also  to  cause  such  receipt  or 
*  discharge  to  be  properly  sttunped  if  necessary,  in  the  same 
manner  as  would  have  been  done  if  the  just  duty  had  bee» 
originally  paid." 
Persons  pay-       Sect.  31.  ^^  Provided  always,  and  be  it  further  enacted, 

in|  mo^^^  "^^^^  ***®  P*"^y  ^^  parties  paying  or  satisfying  any  legacy,  wr 
contrary  to      any  residue  of  any  personal  estate,  or  any  part  of  such  residue, 

this  act,  in-  •••  •  ••^i* 

demnified  on    ^'  receiving  the  same,  contrary  to  the  provisions  of  tms  act, 

discoyenng      who  shall,  within  the  space  of  twelve  calendar  months  aftar 

the  other  of.     ^,        ^  .       /    ,.  ,  , 

fender.  the  otTence  committed,  discover  the  other  party  or  parties 

offending  therein,  so  that  such  party  or  parties  so  discovered 
be  thereupon  convicted,  such  person  so  discovering  shall  be  in- 
demnified and  discharged  from  all  penalties  incurred  for  any 
offence  against  this  act." 
If  by  infancy        Sect.  32.  "Provided  always,  and  be  it  further  enacted, 

or  absence  That  where,  by  reason  of  the  infancy,  or  absence  beyond  the 
legacies  can-  '    "^  ^  -^ '  ^ 

not  be  paid,  seas,  of  any  person  entitled  to  any  legacy,  or  to  the  residue  of 
maybepadd  ^"7  Personal  estate,  or  any  part  thereof,  chargeable  with  duty 
into  the  bank,  by  virtue  of  this  act,  the  person  or  persons  having  or  taking 
in  the  3/.  per  the  burthen  of  any  will  or  testamentary  instrument,  or  the 
cents.  administration  of  such  personal  estate,  cannot  pay  such  le- 

gacy or  some  part  thereof,  although  he,  she,  or  they  may  have 
effects  for  that  purpose,  or  cannot  pay  such  residue,  or  some 
part  thereof,  although  he,  she,  or  they  may  have  the  same, 
or  some  part  thereof,  in  his,  her,  or  their  hands,  it  shall  be 
lawful  for  such  person  or  persons  to  pay  such  legacy,  or  re- 
sidue, or  any  parts  or  part  thereof  respectively,  or  any  sum 
or  sums  of  money  on  account  thereof,  after  deducting  the 
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daty  chargeable  thereon^  into  the  Bank  of  England,  with     36  Qto.  s, 
the  privity    of  the    accountant-general    of  the  Court   of        ^'     * 
Chancery,    to  be   placed  to  the  account  of  the  person  or 
persons  for  whose  benefit  the  same  shall   be  so  paid;  for 
payment    of   which    money    the    said    accountant-general 
shall  give  his  certificate  as  usual   in  such  cases,  on  pro- 
duction of  the  certificate  of  the  commissioners  of  stamps, 
that  the  duty  thereon  has  been  duly  paid ;   and  such  pay- 
ment into  the  bank  shall  be  a  sufficient  discharge  for  the 
money  so  paid  in,  provided  the  duty  be  also  paid  thereon  as 
aforesaid ;  and  such  money  when  paid  in  shall  be  laid  out  by 
the  said  accountant-general,  without  any  formal  request  for 
that  purpose,  in  the  purchase  of  three  pounds  per  centum 
consolidated  annuities,  which,  with  the  dividends  thereon, 
shall  be  transferred  and  paid  to  the  person  or  persons  entitled 
thereto,  or  otherwise  applied  for  his  or  their  benefit,  on  ap« 
plication  to  the  court  of  chancery,  by  petition  or  motion,  in  a 
snnunary  way:  provided  always.  That  if  it  shall  afterwards  if.«chmo»«y 
appear  that  such  money,  or  any  part  thereof,  iias  been  impro-  ^  j«*pw>^*y 
perly  paid  into  the  bank  as  aforesaid,  it  shall  also  be  lawful  chancery 
for  the  said  court  of  chancery,  upon  petition,  in  a  summary  ^greof-^^^ 
way  to  dispose  thereof,  and  of  the  annuities  purchased  there-  i^  mo^  than 
with,  and  the  dividends  received  thereon,  in  such  manner  as  duty  ^^een 

justice  shall  require:  provided  also,  That  if  it  shall  appear  paid,thecom- 
,         ,       ,  .1  .  ^  1  ^  missioners  for 

that  the  duty  paid  in  respect  oi  any  such  sum  of  money  was  stamps  may 

more  than  ouebt  to  have  been  paid,  it  shall  be  lawful  for  the  '®^"™  ^® 
person  or  persons  who  shall  have  paid  such  duty,  to  apply  to 
the  said  commissioners  for  management  of  the  stamp  duties, 
to  repay  such  excess  of  duty ;  and  the  said  commissioners  are 
hereby  authorised,  upon  such  application,  to  repay  such  ex- 
cess of  duty  to  the  person  or  persons  who  shall  appear  to 
them  entitled  to  receive  the  same,  or  to  pay  such  excess  of 
duty  into  the  bank,  with  the  privity  of  the  said  accountant 
general,  for  the  benefit  of  the  person  or  persons  entitled, 
there  to  be  placed  to  the  same  account,  and  to  be  applied  in 
the  same  manner  as  the  same  would  have  been  applicable,  if 
paid  together  with  the  remainder  of  the  legacy,  or  sum  of 
money^  in  respect  of  which  the  same  shall  have  been  paid ; 

3  s 


excesd 
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36  Geo.  3.  and  the  said  commissioners  are  hereby  authorised  to  make 
such  payments  respectively  out  of  the  monies  in  their  hands, 
and  if  less,  on  arising  from  duties  imposed  by  this  act ;  and  if  the  duty  paid 
tbeXtrduty  ^  ^^^  ^^  commissioners  shall  appear  to  be  less  than  the 
the  chancery  duty  which  ought  to  have  been  paid,  it  shall  be  lawful  for 
re-payment  ^^^  person  or  persons  who  paid  such  money  into  the  bank  as 
to  the  party,     aforesaid,   upon  payment  of  the  full  duty  to  the  said  com* 

missioners,  in  such  manner  as  the  same  ought  to  be  paid, 
with  such  penalties,  if  any,  as  ought  to  be  paid  in  respeet 
thereof,  to  apply  to  the  court  of  chancery,  in  a  summary  way, 
for  the  repayment  of  the  further  sum  paid  to  the  said  cont- 
missioners  for  such  duty,  out  of  the  money  in  the  bank  so 
paid  in  by  such  person  or  persons,  or  the  produce  thereof, 
which  payment  the  said  court  is  hereby  authorised  to  order." 
If  it  shall  ap-  Sect.  33.  ''  And  be  it  further  enacted.  That  if  at  the  e&d 
£!^  ^Mion-     ^^  ^^^  years  after  the  death  of  any  person  deceased,  it  shall 


commission- 


ers for  stamps,  appear  to  the  satisfaction  of  the  said  commissioners  of  stamp 
two  years  duties,  that  it  will  require  time  to  collect  the  debts  or  effects 
^r  the  death  of  such  person  then  outstanding,  or  that  from  circumstances 
that  It  will  re^  it  will  be  difficult  to  ascertain  or  adjust  the  amount  of  the 
^'n'^^'th^^f  ^'^^^  residue  of  the  personal  estate  of  such  person  liable  to 
fects,  or  be  duty,  and  the  parties  interested  therein  shall  be  desirous  of 
certain  the  re^  compounding  for  the  duty  thereon,  it  shall  be  lawful  for  such 
sidne  of  the  parties  respectively,  with  the  consent  of  the  commissioners  of 
SSe  the  duty  stamp  duties,  to  make  application  to  the  court  of  exchequer 
may  be  com-    at  Westminster,  if  the  deceased  person  resided  in  England  or 

elsewhere,  except  in  Scotland,  and  to  the  court  of  exchequer 
in  Scotland,  if  the  deceased  resided  in  Scotland,  for  leave  to 
compound  such  duty,  stating  upon  oath  the  particulars  of 
the  personal  estate  for  which  such  composition  shall  be  pro- 
posed to  be  made,  by  affidavit  to  be  filed  in  the  said  court,  and 
declaring  at  the  same  time  upon  oath,  whether  any  other  pro- 
perty of  the  deceased  then  outstanding  besides  the  property 
for  which  such  composition  shall  be  proposed  to  be  made^ 
hath  come  to  the  knowledge  of  the  said  parties,  or  any  of 
them,  and  the  nature  thereof,  and  the  circumstances  attend- 
ing the  same ;  and  in  such  case  it  shall  be  lawful  for  the  said 
court  of  exchequer  in  England  or  Scotland,  as  the  case  may 
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be,  to  appoint  a  proper  person  to  set  a  value  on  the  personal     36  Geo.  3. 
estate,  or  such  part  thereof,  for  which  no  duty  shall  have 
been  charged,  and  which  shall  be  specified  in  such  affidavit  ais 
the  property  for  which  such  composition  shall  be  desired,  and 
to  adjust  and  settle  the  duty  which,  justly  and  equitably 
under  all  circumstances,  ought  to  be  paid  in  respect  of  such 
personal  estate  so  specified,  and  thereupon  it  shall  be  lawful 
for  the  said  commissioners,  and  they  are  hereby  required,  if 
the  said  court  of  exchequer  to  which  such  application  shall  be 
made,  shall  confirm  the  said  adjustment  and  settlement,  and 
order  the  duty  to  be  accepted  accordingly,  and  by  authority 
of  such  order  to  accept  payment  of  the  sum  so  adjusted  and 
settled,  in  full  discharge  of  the  duty  on  so  much  of  such  per- 
sonal estate  as  shall  be  so  specified,  and  according  to  such 
order,  and  to  enter  the  same  in  their  books  accordingly,  and 
to  grant  certificates  thereof,  expressing  the  receipt  of  such 
duty  by  way  of  composition  under  such  order;   and  every 
such  person  to  whom  such  certificate  shall  be  g^nted,  and 
every  future  representative  of  the  same  estate,  and  all  per- 
sons entitled  to  the  benefit  of  the  property  for  which  such 
composition  shall  be  so  paid,  shall  be  discharged  from  any 
farther  payment  of  duty  on  the  same ;  and  in  all  future  pay- 
ments of  such  property,  it  shall  be  lawful  for  the  persons 
having  or  taking  the  burthen  of  the  execution  of  any  will  or 
testamentary  instrument  disposing  such  property,  or  the  ad- 
ministration thereof,  to  pay,  apply,  and  dispose  of  the  same, 
and  for  all  persons  entitled  to  the  benefit  thereof  to  receive 
the  same,  without  having  the  receipts  and  discharges  in  writ- 
ing, hereby  required  to  be  given  and  taken  for  the  same, 
stamped  as  herein-before  directed ;  provided  such  receipts  or 
discharges  shall  express  the  same  to  be  given  under  the  au- 
thority of  such  composition  as  aforesaid,  and  not  liable  to 
daty :  provided  always  nevertheless,  That  the  duty  shall  be  duty  to  be 
charged  and  paid  upon  all  and  every  part  of  the  personal  es-  ^^^  of  mt- 
tate  of  such  person  deceased,  other  than  that  which  shall  be   sonal  estates 
specified  in  such  affidavit  as  aforesaid,  and  included  in  the   j^  ^y^^  compo- 
Val nation  in  which  such  composition  shall  have  been  made  as   sition. 
aforesaid,  and  for  which  the  said  court  of  exchequer  shall  al- 

3  s  2 
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36  Geo.  3.     low  and  order  such  composition  to  be  taken  as  aforesaid,  in 

*'  the  same  manner  as  if  no  such  composition  had  been  made ; 

and  all  and  every  person  and  persons  shall  be  liable  to  all 

the  like  penalties  and  forfeitures  for  not  duly  paying  the  doty 

for  such  personal  estate  not  compounded  for,  and  subject  to 

the  like  rules,  methods,  and  directions,  for  charging  audi 

duty,  as  such  person  and  persons  respectively  would  be  liable 

to  if  such  composition  had  not  been  made. 

If  any  legacy       Sect.  34.  "  And  be  it  further  enacted.  That  if  at  any  time 

the  duty  to  be  ^^^  payment  of  duty  on  any  legacy,  or  residue,  or  part  of 

repaid.  residue,  of  the  personal  estate  of  any  person  deceased,  tmj 

debt  shall  be  recovered  against  the  estate  of  such  deceived 
person,  or  any  loss  shall  happen,  by  reason  whereof,  or  for 
any  other  just  cause,  any  legatee  or  other  person,  by  whooi 
any  legacy  or  part  of  legacy,  or  any  residue  of  any  personal 
estate  hath  been  received  or  retained,  shall  be  obliged  to  re- 
fand  the  same,  or  any  part  thereof,  then  m  every  sach  case  it 
shall  be  lawful  for  the  said  commissioners  of  stamp  dntioa, 
and  they  are  hereby  required,  on  due  proof  made  on  oatii  as 
aforesaid,  to  their  satisfaction,  of  the  amount  of  snch  simis 
refunded,  and  that  by  reason  thereof  there  hath  been  an 
over-payment  of  duty,  to  settle  and  adjust  the  amount  of 
such  over-payment,  and  to  repay  the  same  out  of  the  money 
in  their  hands,  arising  from  the  duties  by  this  act  imposed,  or 
to  allow  the  same  in  future  payments  as  the  case  may  permit 
or  require. 
Executors  Sect.  35.  *'  And  be  it  further  enacted,  That  whenever  any 

previous  to      person  or  persons  havincr  or  taking^  the  burthen  of  the  execo- 

retaiumg  their   "^  "^       .  '^  '^ 

legacies  to       tiou  of  any  will  or  testamentary  instrument,  or  the  adminis- 

part^^lar  ^^^^^^  <>f  ^^J  personal  estate  as  aforesaid,  shall  be  entitled  to 

with  the  duty  any  legacy,  or  the  residue,  or  any  part  of  the  residue,  of  the 

the^commis-  Personal  estate  of  any  testator,  testatrix,  or  intestate,  such 

sioners  of  person  shall  be  chargeable  with  the  duty  whenever  he,  she, 

shall  charge  ^^  ^^^J  ^^^'^  ^  entitled,  in  the  due  course  of  administration, 

the  same         ^q  retain  to  his,  her,  or  their  own  use,  any  part  of  the  said 

agreeable  to  ...  *       j    r 

this  act.  estate,  in  satisfaction  of  such  legacy,  or  residue,  or  any  part 

thereof;  and  every  such  person,  before  any  such  retainer, 

shall  transmit  to  the  said  commissioners  of  stamp  duties,  or 
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tkeir  officers,  a  note  containing  the  particulars  of  such  legacy,  36  Geo.  8. 
residue,  or  part  of  residue,  intended  to  be  retained,  and  the 
amount  or  value  thereof,  and  the  duty  which  such  person  or 
persons  shall  offer  to  pay  thereon  ;  and  the  said  commissioners 
shall  charge  and  assess  the  duty  thereon,  in  such  manner  as 
the  duty  shall  be  chargeable  thereon  by  virtue  of  the  provi- 
sions in  this  act  contained,  and  such  duty  shall  be  paid  ac- 
cordingly ;  and  on  payment  of  the  said  duty,  the  said  receiver 
greneral  of  the  said  duty,  or  officer  appointed  to  receive  the 
same,  shall,  at  the  foot  of  a  duplicate  of  the  said  assessment 
duly  stamped,  in  such  manner  as  the  said  commissioners  shall 
direct  for  such  purpose,  give  a  receipt  for  such  duty  in  such 
form  of  words  as  the  said  conunissioners  shall  direct,  which 
receipt  shall  be  a  discharge  for  the  duty  expressed  therein ; 
and  in  case  any  such  person  or  persons  shall  neglect  to  pay  PeDstlty  for 
such  duty  as  aforesaid,  within  fourteen  days  after  the  same  p^^ent  of 

ought  to  have  been  paid  as  aforesaid,  every  such  person  and  duty  for  14 

dsivs 

persons  shall  forfeit  and  pay  treble  the  value  of  the  duty  which 
ought  to  have  been  paid." 

Sect.  87.  **  And  be  it  further  enacted,  That  if  the  authority  if  administra- 

UDder  or  by  colour  of  which  any  person  shall  have  adminis-  tion  bemade 
•^  •'   '^  void,  and  any 

tered  the  estate  or  effects  of  any  person  deceased,  or  any  part  duty  shall 
thereof,  shall  be  void,  or  be  repealed,  or  declared  void,  and  ^l^'' "»- 
such  person  shall,  before  the  avoidance,  repeal,  or  declaration  paid,  it  shall 
of  avoidance,  have  paid  any  duty  hereby  imposed,  or  any  duty  i,yt  ititought 
imposed  by  any  of  the  said  former  acts,  which  shall  not  be  *°  ^57.®  ^U 

^^  paid,  It  shall 

ulowed  to  such  person  out  of  the  estate  or  effects  of  such  be  allowed  in 

deceased  person,  by  reason  that  the  same  duty  was  not  really  Sk^^'iJJ!^!^ 
due  or  payable,  the  money  paid  for  such  duty  shall,  on  proof  executor. 
thereof  to  the  satisfaction  of  the  said  commissioners  of  stamp 
duties,  be  repaid  to  the  person  or  persons  who  shall  have  paid 
ike  same,  or  his,  her,  or  their  representatives,  by  the  said 
commissioners,  out  of  any  monies  in  their  hands  arising  from 
the  duties  imposed  by  this  act,  or  the  said  former  acts ;  but 
in  case  such  duty  ought  to  have  been  paid  by  the  rightful  ex- 
ecutor or  executors,  administrator  or  administrators,  of  such 
deceased  person,  then  and  in  such  case,  the  payment  of  such 
duty  shall  be  valid  and  effectual,  notwithstanding  such  avoidr 
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36  Geo.  3.  ance,  repeal,  or  declaration  of  avoidance  as  aforesaid ;  and- 
^-  ^^-  no  such  person  shall,  by  reason  of  the  avoidance,  repeal,  or 
declaration  of  avoidance  of  such  authority,  be  sued,  molested, 
or  troubled  for  or  in  respect  of  such  payment ;  but  all  such 
payments,  in  respect  of  the  said  duty,  shall  be  allowed  in 
account  with  such  rightful  executor  or  executors,  adminis- 
trator or  administrators,  and  the  same  shall  be  deemed  pay- 
ments in  the  due  course  of  administration,  as  fully  and  effec-. 
ually  as  if  such  payments  had  been  made  by  rightful  execu- 
tors or  administrators ;  any  law,  usage,  or  custom,  to  the  con- 
trary notwithstanding." 

42  Geo.  3.         The  statute  42  Geo.  3.  c.  99.  s.  2.  enacts,  "  That  in  every 

c.  99.  .   . 

case  in  which  any  executor  or  executors,  or  administrator  or 
t  ^&^*h^*ii  ^^^inistrators,  shall  not  have  paid  the  duties  granted  and 
not  hare  paid  payable  upon  or  in  respect  of  any  legacies,  or  any  personal 
^^  -  estate,  or  a»y  share  or  shares  of  any  personal  estate,  of  any- 
the  Court  of  persons  dying  intestate,  by  and  in  pursuance  of  an  act  passed 
may  grant  a     ^^  ^^^  thirty-sixth  year  of  the  reign  of  his  present  Majesty, 

rule  against      or  any  other  act  or  acts  of  parliament  relating  to  duties  on 

sQch  execu-      .         , 

tors,  to  de-       legacies  or  shares  of  personal  estates,  within  proper  and  rear* 

liver  m  an  ac-  gonable  time,  it  shall  be  lawful  for  his  Maiesty's  Court  of 
count  on  oath  j      j 

of  legacies        Exchequer,  upon  application  to  be  made  for  that  purpose  on 
^^^"^'    ^'  behalf  of  the  commissioners  appointed  for  managing  the  duties 

on  stamped  vellum,  parchment,  or  paper,  on  such  affidavit  or 
affidavits  as  to  the  said  court  may  appear  to  be  sufficient,  to 
grant  a  rule,  requiring  such  executor  or  executors,  administrator 
or  administrators,  to  shew  cause  why  he,  she,  or  they,  should 
not  deliver  to  the  said  commissioners  an  account,  upon  oath, 
of  all  the  legacies,  or  of  the  personal  property,  respectively 
paid,  or  to  be  paid,  or  administered  by  him,  her,  or  them,  as 
the  case  may  be,  and  why  the  duties  on  any  such  legacies,  or 
any  shares  or  residue  of  any  such  personal  estate,  have  not 
been  paid  or  should  not  be  forthwith  paid  according  to  law, 
and  to  make  any  such  rule  of  court  absolute  in  every  case  in 
which  the  same  may  appear  to  the  said  court  to  be  proper 
and  necessary  for  the  better  enforcing  the  payment  of  any 
of  the  said  duties.'' 
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The  statute  44  Geo.  3.  c.  98.,  after  reciting  that  the  se-  44  Geo.  3. 
reral  duties  therein  mentioned,  are  become  very  numerous,  ^'  ^®* 
intricate,  and  complicated,  and  it  will  materially  contribute 
to  the  public  benefit  to  consolidate  and  simplify  the  same, 
enacts,  ''  That  from  and  after  the  10th  of  October,  1804,  all 
and  singular  the  duties,  &c.  (aforesaid)  shall  cease  and  deter- 
mine," and  imposes  the  several  duties  contained  in  the 
schedule  in  lieu  thereof. 

Legacies  charged  upon  or  payable  out  of  the  produce  of     45  Geo.  3. 
real  estate  were  not  subject  to  the  payment  of  duty  until  the 
45  Greo.  3.  c.  28 :   By  that  statute  duties  are  imposed  **  Upon  Legacies,  &c. 
all  legacies,  specifick  or  pecuniary,  or  of  any  other  description,  ^^^  subject  to 
whether  the  same  be  charged  upon  or  payable  out  of  any  real  duties. 
or  personal  estate,  and  upon  all  residues  or  shares  of  personal 
estate  left  by  any  will  or  testamentary  instrument,  or  divided 
by  force  of  the  statute  of  distributions,  or  the  custom  of  any 
province  or  place,  and  upon  monies,  or  residues  or  shares  of 
monies,  arising  from  the  sale  of  real  estates,   by  any  will 
or  testamentary  instrument  directed  to  be  sold."     And  by 
section  4,  it  is  enacted,  '' That  every   gift  by  any  will  or  What  shall  be 
testamentary  instrument  of  any  person  dying  after  the  passing  Je^^nde^ 
of  this  act,  which,  by  virtue  of  any  such  will  or  testamentary  this  act. 
instrument,  shall  have  efiect,  or  be  satisfied  out  of  the  per- 
sonal estate  of  such  person  so  dying,  or  out  of  any  personal 
estate  which  such  person  shall  have  power  to  dispose  of,  as 
he  or  she  shall  think  fit,  or  which  shall  have  been  charged 
upon  or  made  payable  out  of  any  real  estate,  or  be  directed 
to  be  satisfied  out  of  any  monies    to  arise  by  the  sale  of  any 
real  estate,  of  the  person  so  dying,  or  which  such  person  may 
have  the  power  to  dispose  of,  whether  the  same  shall  be  given 
by  way  of  annuity,  or  in  any  other  form,  shall  be  deemed 
and  taken  to  be  a  legacy  within  the  true  intent  and  meaning 
of  this  act :  Provided  always,  that  nothing  herein  contained  Act  shall  not 
shall  be  construed  to  extend  to  the  charging  with  the  duties  pointment  by 
by  this  act  granted,  any  specifick  sum  or  sums  of  money,  or  ^^l^nder 
any  share  or  proportion  thereof  charged  by  any  marriage  set-  &c. 
tlement  or  deed  or  deeds  upon  any  real  estate,  in  any  case  in 
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45  Geo.  3. 
c28. 


Duties  on  le- 
gacies charg- 
ed on  real  es- 
tates shall  be 
paid  by  the 
trustees,  or 
the  persons 
entitled  to 
such  estate, 
and  retained 
as  under 
36  Geo.  3. 
C.52. 


which  any  such  specifick  sum  or  sams,  or  share  or  propofftioD 
thereof,  shall  be  appointed  or  apportioned  by  any  will  or  to»» 
tamentary  instrument  under  any  power  giYen  for  that  purpose 
by  any  such  marriage  settlement  or  deed  or  deeds.** 

Sect.  5.  ''  And  be  it  further  enacted.  That  the  drntiea 
hereby  granted  upon  legacies,  or  charged  upon  or  made  pay* 
able  out  of  any  real  estate,  or  out  of  any  monies  to  arise  hj 
the  sale  of  any  real  estate,  or  upon  residues,  or  parts  or  shaiea 
of  residues  of  any  such  monies,  shall  be  accounted  for,  ans* 
wered,  and  paid  by  the  trustee  or  trustees  to  whom  the  real 
estate  shall  be  devised,  oat  of  which  the  legacy  or  legades^  or 
share  or  shares,  of  any  money  arising  out  of  the  sale  or  naMort* 
gage,  or  other  disposition  of  such  real  estate,  shall  be  to  be 
paid  or  satisfied ;  or  if  there  shall  be  no  trustees,  the»  by 
the  person  or  persons  entitled  to  such  real  estate,  sobjecl  to 
any  such  legacy ;  or  by  the  person  or  persons  empowered  or 
required  to  pay  or  satisfy  any  such  legacy ;  .and  the  said  d«* 
ties  shall  be  retained  by  the  person  paying  or  satisfyiag  any 
such  legacy  or  share  of  money,  in  like  manner,  and  accord* 
ing  to  such  rules  and  regulations,  and  under  and  subject  to 
such  penalties,  as  far  as  the  same  can  be  made  applicable,  as 
are  contained  in  an  act  passed  in  the  thirty-sixth  year  of  the 
reign  of  his  present  Majesty,  intituled.  An  act  for  repealing 
certain  duties  on  legacies  and  shares  of  personal  estates,  and 
for  granting  other  duties  thereon  in  certain  cases  J*' 


48  Geo.  3. 
c.  149. 


The  statute  48  Geo.  3.  c.  149,  repealing  the  duties  granted 
by  the  last  act,  (except  arrears,  which  are  to  be  recoverable 
by  the  same  ways  and  means,  &c.  in  all  respects,  as  if  this  act 
had  not  been  made,)  enacts  by  sect.  2.  "  That  from  and  after 
the  10th  of  October,  1808,  there  shall  be  raised,  levied,  and 
paid,"  the  several  duties  specified  in  the  schedule ;  in  which 
schedule,  part 3.  is  contained  the  following: — **  For  every 
legacy,  &c.  given  by  any  will  or  testamentary  instrument  of 
any  person  who  died  before  or  upon  the  5th  of  April,  1805, 
out  of  his  or  her  personal  or  moveable  estate,  and  which  shall 
be  paid,  delivered,  retained,  satisfied,  or  discharged,  after  the 
10th  of  October,  1808/'  the  several  duties,   after  the  rates 
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therein  specified.  And  **  for  every  legacy,  &c.  &c«  of  any 
person  who  shall  have  died  after  the  5th  of  April,  1805, 
either  oat  of  his  or  her  personal  or  moveable  estate,  or  out  of 
or  charged  upon  his  or  her  real  or  heritable  estate,  or  out  of 
any  monies  to  arise  by  the  sale,  mortgage,  or  other  disposition 
of  his  or  her  real  or  heritable  estate,  or  any  part  thereof,  and 
which  shall  be  paid,  delivered,  retained,  satisfied,  or  dis- 
charged after  the  10th  day  of  October,  1808,"  the  several 
other  duties  thereafter  specified. 

This  statute  was  succeeded  by  the  latest  stamp  act, 
55  Geo.  3.  c.  184,  which  repeals  the  last-mentioned  duties, 
with  the  same  ^exception  of  arrears,  and  imposes  the  new 
daties  above  specified  at  large. 

The  statute  39  Geo.  3.  c.  73,  after  reciting  that  *'  Whereas     39  Geo.  3. 
it  18  expedient  that  certain  specific  legacies  given  to  bodies        ^'  ^^' 
corporate,  and  other  publick  bodies  and  societies,  should  be 
exempted  from  the  duties  imposed  on  legacies ;"   proceeds 
to  enact  "  that  no  legacy,  consisting  of  books,  prints,  pictures.  Legacies  of 
statues,  gems,  coins,  medals,  specimens  of  natural  history,  or  beaueaAedt 
other  specifick  articles,  which  shall  be  given  or  bequeathed  to  body  corpo- 
er  in  trust  for  any  body  corporate,  whether  aggregate  or  sole,        ' 
or  to  the  society  of  Serjeants  Inn,  or  any  of  the  inns  of  courts 
or  chancery,  or  any  endowed  school,  in  order   to  be  kept 
and  preserved  by  such  body  corporate,  society  or  school,  and 
not  for  the  purposes  of  sale,  shall  be  liable  to  any  duty  im- 
posed on  legacies  by  any  law  now  in  force. 


Having  thus  collected  the  principal  statutory  provisions  now 
in  force  with  respect  to  duties  on  legacies  and  successions,  it 
remains  to  point  out  the  construction  which  has  been  put  on 
these  acts  by  the  courts  of  law  and  equity :  And  for  this  puis 
pose,  it  is  proposed  to  consider,  1st,  the  amount  of  duty  pay- 
able; 2d,  on  what  subjects  the  duties  are  payable;  3d,  by 
iriiom  the  duties  are  payable.  '^^ 
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ation  of  the  legacy  to  be  withiik  the  words  of  the  act  of  48 
Qeo.  8.  c.  149.,  ^'  paid,  retained,  satisfied,  or  disehargied**' 
before  the  10th  of  October,  180B;  and  therefore,  upon  a 
question  arising  at  the  time  of  the  principal  becoming  pay- 
able, his  Lordship  determined  that  no  l^^acy  daty  mm 
chargeable  in  respect  of  it. 

In  this  case  of  Hill  t.  Atkinaott,  Lord  Eldon  observed,  (d) 
that  the  ground  of  the  decision  of  The  Attorney  CUnerai  t. 
Manners  must  have  been,  that  the  Barons  were  of  opinioii, 
that  an  executor,  who  is  abo  a  trustee,  shifting  a  leigSMj-hook 
hie  hands  as  executor  into  his  hands  as  trustee,  does  not 
thereby  appropriate  the  legacy :  And,  according  to  the  report 
of  the  case  by  Mr.  Price,  his  Lordship  seems  to  have  been  of 
opinion,  that  appropriation  means  payment :  But  with  refer- 
ence to  this  part  of  his  Lordship's  judgment,  it  was  observed 
by  Alexander,  L.  C.  B.  in  the  above-mentioned  case  of  The 
Attorney  Oeneral  y.  Wood,  (e)  after  remarking  that  the  case 
of  Hill  T.  A  tkinson  could  not  be  justly  considered  as  opposed 
to  The  Attorney  General  v.  Manners  :  '*!£  I  were  disposed 
to  give  the  utmost  effect  to  these  words,  to  the  utmost  exteat 
that  the  counsel  for  the  defendant  could  desire,  I  should  not 
think  myself  at  liberty  to  consider  that  which  is  but  an  obiter 
dictum,  and  not  necessary  to  the  decision  of  that  case,  an 
authority  sufficient  to  over-rule  that  which  was  actually  done 
by  this  Court,  upon  great  consideration  :  But  I  do  not  think, 
even  giving  full  effect  to  those  words,  that  such  a  consequence 
should  follow :  All  that  the  Lord  Chancellor  says,  is,  that  a 
transfer  bj  an  executor  to  himself  as  trustee  is  an  appropria- 
tion of  the  legacy :  It  has  been  so  held  for  a  considerable 
length  of  time  :  For  particular  purposes  unquestionably,  it  is 
an  appropriation :  If  an  executor  transfer  into  his  own  name 
as  trustee  the  amount  of  a  particular  legacy,  and  acts  upon 
that  transfer,  that  is  an  appropriation  as  against  many  persons, 
and  in  particular  as  against  himself:  But  the  question  here 
is,  whether  that  act  so  done  is  to  be  considered  as  a  deli- 
very of  the  legacy  as  against  the  revenue,  and  this  act  of  par- 

(d)  2  Meriv.  53,  54.  3  Price.  404.        (e)  2  Younge  &  Jerv.  300. 
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liament :  whether  it  is  a  retainer^  or  a  satisfactioiit  or  a  dis- 
charge :  Now  the  fact  is,  that  it  has  not  been  delivered^  it 
has  not  been  retained,  it  has  not  been  satisfied,  and  it  has 
not  been  discharged,  but  the  executor  and  trustee  is  at  this 
moment  liable,  in  conseqaence  of  having  this  fund  in  his 
hands."  His  Lordship  further  observed,  in  the  course  of  his 
judgment :  **  The  case  of  Hill  v.  Atkinson  is  a  case  in  which 
the  executor  or  trustee,  or  whatever  name  you  give  him,  was 
actually  discharged,  as  much  as  if  there  had  been  persons  in 
being  entitled  to  give  him  a  legacy  receipt,  if  a  receipt  were 
necessary  at  that  time :  The  money  was  paid  into  Court,  and 
distinguished  from  all  the  rest  of  the  testator's  effects,  but 
above  all,  taken  out  of  the  hands  of  the  executor,  and  paid 
into  the  name  of  the  accountant-general  of  the  Court,  under 
the  directions  of  the  Court,  for  the  benefit  of  the  legatees : 
That,  therefore,  was  an  actual  payment  by  the  executor,  for 
the  use  of  those  persons,  whoever  they  might  be :  Whether 
it  was  a  vested  interest,  or  a  contingent  interest,  the  exe* 
enter  was  discharged,  which  in  this  case  he  undoubtedly  is 
not." 

Another  question,  with  respect  to  the  amount  of  the  duties  Amount  of 
payable,  has  arisen  in  the  instance  of  legacies  given  to  a  hus-  i^%^li^  ^ 
band  and  wife  for  life,  in  a  case  where  the  one  is  of  kin  to  the  legacy  to  hus- 
testator,  so  as  to  be  within  the  lower  scale  of  duties,  and  the  ^fe^  where 
other  a  stranger  in  blood,  so  as  to  be  within  the  highest.     In  *^m^°®|.*?  * 
The  Attorney  General  v.  Bacchus,  (f)  where  a  legacy  of  the  testator,  and 
residue  of  a  testator's  personal  estate  was  bequeathed  to  B.,  ^^15      * 
his  son  in  law,  and  P.  the  wife  of  B.,  (the  testator's  daughter) 
their  executors,  &c.,  for  their  absolute  benefit,  it  was  held, 
that  such  legacy  was  not  liable  to  the  duty  of  1/.  per  cent,  on 
the  whole,  as  a  bequest  to  or  for  the  benefit  of  P.,  a  daughter 
of  the  testator,  nor  to  10/.  per  cent,  on  the  whole,  as  being 
given  to,  or  devolving  on,  or  for  the  benefit  of  B.,  a  stranger 
in  blood   to  the   deceased;    but  that  it  was  liable  to  the 
payment  of  1/.  per  cent,  as  to  one  moiety,  and  10/.  per  cent. 
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as  to  the  other.  And  this  decision  was  confirmed  in  the  Ex- 
chequer Chamber,  {g)  Again,  it  was  holden  in  the  caae  of 
The  Attorney  Genercd  v.  Burnie,  (A)  that  a  bequest  of  "  the 
remainder  of  my  property,  of  whatever  it  may  consist,  sach 
money  as  arises  from  it  to  be  invested  in  the  public  funds; 
the  interest  to  be  appropriated  to  the  use  of  my  son  and  his 
wife,  (a  stranger  in  blood,)  for  their  lives,  with  remainder  to 
my  grandchildren,  in  equal  proportions ;"  was  liable  to  legacy 
duty,  to  be  calculated  at  the  rate  of  1/.  per  cent,  for  the  son's 
moiety,  and  10/.  per  cent,  for  that  of  the  wife,  upon  the  prin- 
ciple that  the  son  and  his  wife  each  took  a  life  interest  in  one 
moiety  of  the  income  of  the  residue. 

In  what  cases  Ji  may  be  remarked,  that  the  acts  do  not  specify  any  time 
duty  18  pay-  "'  ^  i  .  i 

able  on  the      at  which  the  executor  or  administrator  must  render  his  final 

weUwf  Ae  ^'  residuary  account  at  the  stamp  oflBce  ;  for  the  obvious  reason, 
principal  of  a  that  the  peculiar  circumstances  of  the  pspperty  of  the  deceased 
^^^*  would,  in  many  cases,  preclude  the  possibility  of  complying  with 

any  such  restriction :  But  the  duty  must  be  paid  on  the  accru- 
ing profits  and  income  of  the  efiects  of  the  deceased,  from  the 
time  of  his  death  to  that  of  delivering  the  account  and  oflbring 
to  pay  the  duty  at  the  stamp  office,  (i)  In  the  case  oftheAttor' 
ney  General  v.  Cavendish,  {j)  Lord  F.  Cavendish  died  in  Octo- 
ber, 1803,  and  on  the  20th  of  July,  1808,  the  defendant,  as 
executor  and  residuary  legatee,  delivered  in  his  residuary 
account  of  the  testator's  personal  estate  intended  to  be  re- 
tained by  him,  and  offered  to  pay  the  duty  on  the  residuary 
estate,  exclusive  of  the  interest  which  had  accrued  since  the 
testator's  decease,  324/.  less  than  it  would  have  been  had  the 
duty  been  computed  on  the  interest  accrued :  And  it  was 
decided,  that  the  duty  was  payable  on  the  interest  accrued 
from  the  death  up  to  the  time  of  the  delivering  of  the 
account. 

So  in  the  late  case  of  Thomas  v.  Montgomery,  (i)  it  was 
holden,  that  when  a  legacy  is  not  paid  at  the  time  appointed 

(g)  11  Price.  547.  (j)  Wightw.  82. 

(A)  3  Younge  &  Jerv.  531.  (A)  3  Russ.  Chanc.  Cas.  502. 
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by  the  testator,  legacy  duty  is  payable,  not  merely  on  the  ca- 
pital sum  bequeathed,  but  on  the  aggregate  amount  of  capital 
and  interest,  which  is  ultimately  received  bj  the  legatee. 

But  it  was  holden  by  the  Court  of  Exchequer,  in  the 
Attorney  General  v.  Holbrook,  (/)  that  where  by  a  will  a 
specific  debt  is  forgiven,  which  is  known  and  ascertained  at 
the  time  of  the  testator's  death,  legacy  duty  is  not  payable 
upon  the  interest  accruing  in  respect  of  such  debt,  between 
the  time  of  such  death  and  the  period  when  the  executors 
close  their  accounts. 

(0  3,Younge&  Jerv.  114. 
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CHAPTER  THE  SECOND; 

UPON   WHAT   SUBJECTS  THE   DUTIES  ARE   PAYABLE. 

Legacies  pay-  It  has  appeared  that  legacies  of  every  descriptioD,  given  by 
pezBonalty:      will  or  other  testamentary  instrument,  of  or  above  the  value 

of  201,  each,  (a)  payable  out  of  personal  estate,  including  do- 
nations mortis  causa,  (fi)  and  whether  given  by  way  of 
annuity  or  otherwise,  (c)  and  also  legacies  given  subject  to 
contingencies,  (cf)  are  liable  to  the  duties  imposed  by  the 
act. 

In  the  case  of  the  il^^om^y  General  y.  Jones,  (e)  a  man 
conveyed  by  deed,  for  a  nominal  consideration,  his  leasehold 
and  personal  property,  to  trustees,  for  the  use  of  himself  for 
life,  and  several  persons  therein  named  at  his  death,  with  a 
power  reserved  of  revocation  or  alteration  of  the  trusts :  He 
never  parted  with  the  deed,  or  with  any  part  of  the  property 
during  his  life ;  and  he  confirmed,  in  most  respects,  such  dis- 
position of  it  by  will  at  his  death  :  And  it  was  holden  by  the 
Court  of  Exchequer  (Wood,  B.  dissentient e),  that  the  two 
instruments  should  be  considered  as  to  be  taken  and  construed 
together  as  testamentary  instruments,  and  that  the  property 
passing  under  them  should  pass  as  legacies,  and  be  subject  to 
duty.(/) 

But  in  Woodhridge  v.  Spooner,  (g)  where  the  deceased,  in 
her  lifetime,  gave  to  the  plaintiff  a  promissory  note  to  pay 

(tf)  AntCy  p.  959.  (/)  See  ante,  p.  54,  55,  as  to 

(b)  Ante,  p.  966.  what  instruments  are  to  be  regarded 

(c)  Ante,  p.  963.  966.  as  testamentary. 

(d)  Ante,  ^,973.  (g)  1  Chitt   Rep.   661.      S.  C. 
(r)  3  Price,  368.  3  Bam.  &  Aid.  233. 
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him  or  order  *'  od  demand  the  sum  of  100/.  for  value  received 
and  his  kindness  to  me/'  with  a  verbal  engagement  on  the 
part  of  the  plaintiff,  that  the  note  should  not  be  demanded 
nntil  after  her  death,  it  was  holden  by  the  Court  of  King's 
Bench,  that  parol  evidence  could  not  be  received  to  shew  that 
it  was  not  given  for  a  valuable  consideration ;  and  that  such 
a  note  did  not  operate  by  way  of  testamentary  disposition  ; 
nor  was  it  void  on  the  ground  that  it  was  a  fraud  on  the 
legacy  duty,  that  duty  never  having  attached  upon  it,  and 
there  being  nothing  to  shew  that  the  amount  passed  by  way 
of  a  donatio  mortis  causa, 

likewise,  legacies  of  every  description  of  the  value  of  20/.  legacies,  &c. 
or  upwards,  given  out  of  or  charged  upon  real  or  heritable  ^^l^l  "^^ 
estate  or  out  of  any  monies  to  arise  by  sale,  mortgage,  or 
other  disposition  of  real  or  heritable  estate,  or  any  part  there- 
of, and  also  the  clear  residue,  when  given  to  one  person,  and 
every  share  of  the  clear  residue,  (when  given  to  two  or  more 
persons)  of  the  monies  to  arise  from  the  sale,  mortgage,  or 
other  disposition  of  any  real  or  heritable  estate  directed  to  be 
sold,  mortgaged,  or  otherwise  disposed  of,  by  any  will  or 
testamentary  instrument,  when  such  residue  or  share  shall 
amount  to  30/.  and  upwards,  are  subjected  to  the  stamp  duties. 
With  respect  to  the  construction  of  this  part  of  the  statute 
of  the  55  Geo.  3.  c.  184.  it  was  held,  in  the  Attorney  General 
▼•  Ho^ord,  {h)  upon  the  construction  of  the  same  words  in 
the  preceding  stamp  act  (48  Geo.  3.  c.  149.)  that  a  bequest  of 
real  property  to  trustees  to  be  sold,  and  the  profits  to  be 
deemed  part  of  the  residue  of  the  testator's  estate,  or  go  in 
aid  (if  necessary)  of  the  rest  of  his  property,  in  discharge  of 
his  pecuniary  legacies,  given  either  by  his  will,  or  any  codicil ' 
thereto,  was  liable  to  the  legacy  duty,  although  the  residuary 
legatee  took  the  property  in  statu  quo,  and  the  trustees  did 
not  convert  it  into  money  by  sale,  according  to  the  directions 
of  the  will,  there  being  no  claim  to  render  such  sale  necessary. 

In  the  recent  case  of  the  Attorney  General \.  Jackson,  (») 

(A)  1  Price.  426. 

(i)  Exchequer,  Mich.  T.  2Wm.4,  not  yt't  reported. 

3   T 
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the  testator,  Samuel  Jackson,  gave  a  life  estate  to  Charlotte 
Troughton,  with  certain  other  property,  of  which  he  was 
possessed  at  the  time  of  his  death ;  and  after  her  death,  and 
in  the  event  of  her  husband,  Joseph  Troughton,  surviYing  her; 
he  gave  him  an  annuity  of  500/.  a  year,  payable  quarterly,  oui 
of  his  real  estate,  and  subject  to  that  annuity,  he  g^ye  his  real 
estate  in  moieties  to  Handle  Jackson  and  William  Jackson, 
Handle  Jackson  having  an  estate  in  fee,  and  William  Jackson 
an  estate  for  life:  The  question  was,  whether  the  annuity 
of  500/.  a  year  thus  given  to  Joseph  Troughton,  was  to  be 
considered  a  legacy  within  the  meaning  of  the  acts  of  parlia- 
ment imposing  duties  on  legacies :  It  was  contended,  on  be- 
half of  the  defendants,  that  the  subject  matter  was  in  fact 
real  property ;  that  it  was  as  much  so,  as  far  as  relates  to  the 
500/.  per  annum,  as  the  estate  out  of  which  it  issued ;  and 
that  it  was  not  the  intention  of  the  legislature,  in  imposing  the 
legacy  duties,  to  impose  any  duty  whatever  upon  real  pro- 
perty :  But  the  Court  of  Exchequer  held,  that  the  annuity 
in  question  fell  precisely  within  the  terms  made  use  of  by  the 
legislature  with  respect  to  gifts  by  way  of  annuity,  and  was 
therefore  liable  to  the  dutv. 

Duty  on  a  It  was  holdcn,  in  the  case  of  Izon  v.  Butler ^{j)  that  a 

Icsracy  con- 

sisting  of  for-    bequest  by  the  obligee  of  a  bond  to  the  obligor  in  these  terms 

giveness  of  a     <'  J  remit  and  forgive  to  Thomas  Whitehurst  the  sum  of  500/. 
debt.  .  . 

which  he  stands  indebted  to  me  on  his  bond,  and  I  direct  the 

said  bond  to  be  delivered  up  to  him  and  cancelled,"  was 
merely  a  personal  legacy,  and  subject  to  the  incidents  af- 
fecting legacies.  And  accordingly,  in  the  Attorney  General 
V.  Holbrook,  ( k)  the  obligee  of  a  bond,  after  the  death  of  one 
James  Willis,  the  principal  therein,  but  during  the  life  of  the 
surety,  who  was  the  testator's  brother,  made  his  will,  con- 
taining the  following  directions  relative  to  the  bond :  "  I 
hereby  forgive  the  bond  debt,  both  principal  and  interest,  due 
to  me   and  entered  into  by  James  Willis  and   my  brother 


0')  2  Price.  34. 

(k)  3  YouTure  &  Jew.  114.    S.C.  1'2  Price.  407. 
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James  Holbrooke  with  and  for  him,  for  the  said  James 
Willis's  paying  me  the  principal  sum  of  4000/.  and  interest, 
&€.  &c.y  and  do  order  the  said  bond,  at  my  decease,  to  be 
delivered  up  and  cancelled :"  The  interest  upon  the  bond 
was  paid  up  to  the  death  of  the  testator,  whom  his  brother, 
James  Holbrook,  survived:  And  it  was  holden,  that  this 
was  a  legacy,  whereon  legacy  duty  was  payable  by  James 
Holbrook. 

On  a  recent  occasion,  in  re  Franklin's  Charity,  {I)  Joseph  Duty  on  a 
Franklin  bequeathed  to  the  poor  of  the  parish  of  Hadden-  to^cLSty? 
ham  50/.  per  annum  for  ever,  to  be  laid  out  in  bread  at 
Chrbtmas,  and  distributed  by  the  minister  and  churchwardens 
to  the  most  needy  objects  in  the  parish :  And  the  testator 
charged  all  his  leasehold  and  personal  property  with  this, 
amongst  other  legacies :  And  Sir  L.  Shadwell,  V.  C.  held, 
that  this  was  a  legacy  on  which  duty  ought  to  be  paid ;  on 
the  ground  that,  although  it  was  not  expressed  to  be  given 
to  any  individual,  yet,  in  effect,  it  was  given  in  such  a  man- 
ner, as  that  the  executor  held  it  in  trust  for  certain  purposes : 
And  his  Honour,  in  giving  his  judgment,  observed,  that 
where  legacies  have  been  given  to  treasurers  of  hospitals,  and 
other  charitable  institutions,  it  has  been  considered  as  a 
matter  of  course  to  pay  the  duty. 

If  the  testator   was  domiciled   in  Great   Britain,  all  his  Dutyonlega- 
personal  property  in  whatever  part  of  the  world  it  may  be  ^^^rt^^gj^JJ^tg 
situate,  is  considered  as  English  personal  estate,  and  is  liable  out  of  Great 
to  the  duties  imposed  by  the  statutes  on  legacies  and  succes- 
sions: For  the  rule  is,   that  personal  property  follows  the 
person,  and  is  not  in  any  way  to  be  regulated  by  the  sittis:  (m) 
Thus,  in  re  Ewin,  (n)  it  was  held  by  the  Court  of  Exchequer, 
that  American,  Austrian,  French,  and  Russian  stock,  the 
property  of  a  testator  domiciled  in  England,  was  liable  to  the 
legacy  duty. 

(/)  3  Younge  &  Jerv.  544.     S.  C.  (n)  1  Crompt.  &  Jerv.  151.  S.  C. 

3  Sim.  147.  1  Tyrwh.  91. 

(w)  See  ante,  p.  932. 
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But  it  is  clear  that  the  legacy  acts  are  co-extensive  witb 
the  limits  of  this  kingdom,  and  this  kingdom  only,  and  do  not 
extend  to  the  territorial  possessions  of  the  crown  in  the 
colonies,  (o)  Hence,  where  persons  die^  domiciled  in  India, 
whose  estates,  though  the  estates  of  British  snbjects,  are 
distributed  in  India,  they  are  not  chargeable  with  any  legacy 
duty.(p)  Hence,  also,  if  a  testator  die  domiciled  in  India, 
-  and  his  personal  estate  be  wholly  in  India,  and  his  execator 
be  resident  there,  and  the  executor  remit  to  a  legatee  in 
England,  or  to  some  other  person  in  England,  for  the  specific 
use  of  the  legatee,  the  amount  of  his  legacy,  no  legacy  duty 
is  payable  on  such  remittance,  inasmuch  as  the  whole  estate 
is  administered  in  India,  and  the  remittance  is  in  respect  of  a 
demand  which  is  considered  as  established  there,  {q)  Accord- 
ingly, in  Hay  v.  Fair  He,  (r)  a  testator,  resident  in  India, 
bequeathed  to  an  infant  a  sum  of  money,  to  be  invested  in 
the  Company's  securities,  of  which  the  interest  was  to  be  ap- 
plied to  her  maintenance,  and  the  principal  to  be  settled  upon 
herself  for  life,  with  remainder  to  her  children  :  He  was  lost 
on  his  vojrage  to  England,  leaving  all  his  property  in  India : 
His  executors,  resident  in  that  country,  proved  his  will  at 
Calcutta,  invested  the  legacy  on  the  Company's  securities, 
and  for  several  years  remitted  the  interest  to  their  correspon- 
dents in  London,  for  the  benefit  of  the  legatee,  who  had  come 
to  England :  A  part  of  that  interest  was  brought  into  court, 
in  a  suit  established  by  her  for  the  appointment  of  a  guardian, 
and  for  the  allowance  of  maintenance,  and  an  order  was  made 
for  the  payment  to  her  guardian,  out  of  the  fund  so  created, 
of  200/.  a-year,  as  maintenance :  And  Lord  Gifford,  M.  R. 
held,  that  there  was  a  specific  appropriation  in  India  of  the 
legacy,  and  that  the  payment  of  200/.  a-year  was  not  liable 
to  the  legacy  duty. 

But  the  rule  is  different,  where,  although  the  testator  was  do- 

{o)  1   Crorapt.  &  Jerv.   153.      1  Crorapt.  &  Jerv.   153.      1   Tyrwh. 

T>Twh.  103,  by  Alexander,  L.C.B.  103. 

1  Crompt.  &  Jerv.  158.     1  Tyr\\h.  (17)  By  Sir  J.  Leach,    V.  C.  in 

107,  by  Bayley,  B.  Logan  r.  Tairlie,  2  Sim.  &  Stu.  291. 

{p)  By  Alexander,  L.  C.  B.     1  (r)  1  Russ.  Chanc.  Cas.  117. 
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miciled  abroad,  the  assets  are  administered  in  £ngland :  Thus 
in  the  Attorney  General  v.  Cockerel^  («)  the  Barons  of  the 
Exchequer  held,  that  legacies  bequeathed  by  a  British  subject 
resident  in  the  East  Indies,  out  of  his  personal  estate,  to 
persons  living  in  England,  are  liable  to  the  duty,  if  the  ex- 
ecutor proves  the  will  in  England,  and  pays  the  legacies  here, 
notwithstanding  the  testator  realized  and  possessed  his  pro- 
perty in  India,  resided  there,  made  his  will  there,  and  died 
there  ;  and  although  the  executors  were  in  India  at  the  time 
of  their  appointment,  and  the  will  was  originally  proved  there. 
So  in  the  Attorney  General  v.  Beatson,  (t)  it  was  holden 
by  the  Court  of  Exchequer,  that  the  legacy  duty  is  payable 
on  bequests  of  personal  property  in  India,  by  a  will  there, 
and  administration  granted  under  it  there,  if  it  be  remitted  to 
England,  and  applied  by  another  administrator  in  Scotland, 
under  administration  granted  in  England. 

Again,  where  no  administration  is  actually  taken  out,  but  a 
suit  is  instituted  by  the  legatees  against  the  executors  abroad 
and  their  agent  in  England,  legacy  duty  will  be  payable, 
because,  previously  to  such  a  suit,  administration  ought  to  be 
taken  out  here,  and  the  administrator  made  a  party  :  Thus  in 
Logan  V.  Fairlie,  (u)  a  testator  resident  in  India,  and  having 
all  his  property  there,  bequeathed  his  residuary  estate  to 
Helen  Logan,  but  if  she  should  die  before  him,  then  to  her 
children  :  She  died  before  the  testator,  and  the  executor,  who 
was  also  resident  in  India,  proved  the  will  there,  and  remitted 
the  residue  to  his  agent  in  England,  with  directions  to  pay  it 
to  her  or  her  children  :  A  suit  having  been  instituted  in  the 
Court  of  Chancery  here,  by  the  children,  who  were  infants, 
against  the  executor  and  his  agents,  to  have  the  residue 
secured,  Sir  J.  Leach,  V.  C.  held,  that  the  legacy  duty  was 
payable  upon  it. 

(0  1  Price.  165.  (0  7  Price.  560.  (u)  2  Sim.  it  Stu.  284. 
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CHAPTER  THE  THIRD. 

BY   WHOM   THB   DUTIES   ARB   PAYABLE. 

It  will  be  observed,  by  referring  to  the  statute  36  Geo.  3.  c.  fiS. 
s.  6.  that  the  duties,  in  all  cases  wherein  it  is  not  otherwise 
thereby  provided  for,  must  be  paid  by  the  executor  or  admini- 
strator, upon  retainer  for  his  own  benefit,  or  for  the  benefit 
of  any  other  persons,  of  any  legacy  or  part  of  legacy,  or  of  the 
residue  or  any  part  of  such  residue,  which  he  shall  be  en- 
titled so  to  retain ;  and  also  upon  delivery,  payment,  or  dis- 
charge of  any  legacy  or  residue,  &c.  to  which  any  other  per- 
son shall  be  entitled,  (a) 

Tt  was  holden  by  the  Court  of  Common  Pleas,  in  Hales 
V.  Freeman,  (b)  upon  the  construction  of  this  statute,  and 
of  the  45  Geo.  3.  c.  28.,  (c)  that  a  trustee  under  a  will, 
who  had  paid  the  legacy  duty  upon  an  annuity  after  the 
expiration  of  four  years  from  the  death  of  the  testator,  might 
recover  the  amount  of  the  duty  so  paid  from  the  legatee,  not- 
withstanding a  previous  assignment  of  the  annuity  by  such 
legatee. 

By  the  statute  45  Geo.  3.  c.  28.  s.  5.  (d)  it  is  provided, 
that  the  duties  imposed  on  legacies  charged  upon,  or  made 
payable  out  of  real  estate,  &c.  shall  be  paid  by  the  trustee  or 
other  person  entitled  to  the  real  estate  which  is  subject  to 
the  legacy,  and  that  the  duty  shall  be  retained  by  the  person 
paying  such  legacy,  in  like  manner  as  is  provided,  respecting 
legacies  out  of  personal  estate,  by  the  stat.  36  Geo.  3. :  (e) 

(a)  See  ante,  p.  964.  965.  (c)  See  ante,  p.  991. 

(6)  1  Brod.  &  Bingh.  396.     S.  C.  (d)  See  ante,  p.  992. 

4  Moore,  21.  (e)  See  ante,  p.  964.  965. 
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In  the  case  of  the  Attorney  General  v.  Jackson,  before 
stated,  (y*)  the  land  out  of  which  the  legacy  was  payable, 
had  been  devised  to  two  persons  in  moieties  ;  the  one  moiety 
to  the  one  for  life,  and  the  other  moiety  to  the  other  in  fee : 
And  the  Court  of  Exchequer  held,  that  both  the  parties,  the 
tenant  for  life  of  the  one  moiety,  and  the  tenant  in  fee  of  the 
other,  were  liable  to  the  crown  for  the  payment  of  the  legacy 
duty. 

But  a  question  may  arise,  whether  the  legacies  are  not  by 
the  terms  of  the  will,  to  be  paid  in  full,  free  of  the  legacy 
duty^  so  as  to  make  it  incumbent  on  the  executor  to  retain 
the  duty  out  of  the  residue  instead  of  deducting  it  from  the 
payment  to  the  legatee. 

In  Barksdale  v.  Gilliat,  (g)  the  testator  directed  all  the 
legacies  to  be  paid  at  the  expiration  of  six  months  after  his 
decease,  without  deduction :  And  Lord  Eldon  held,  that  the 
legatees  were  entitled  to  the  full  amount,  and  that  the  legacy 
duty  must  be  paid  by  the  executors.  So  in  Smith  v.  Ander- 
son, (A)  the  testator  gave  certain  annuities,  and  directed  them 
to  be  paid  without  any  deduction  whatsoever :  And  Sir  John 
Leach,  M.  R.  held,  that  the  annuities  should  be  paid  clear  of 
legacy  duty,  on  the  ground,  that,  from  the  nature  of  the  pro- 
perty out  of  which  the  annuities  were  to  be  paid,  there  could 
be  no  deduction,  except  in  respect  of  the  legacy  duty  :  His 
Honour,  in  giving  judgment,  said,  that  he  admitted  that  it 
was  to  be  stated  as  the  fair  result  of  Lord  Eldon*s  judgment 
in  the  above  case  of  Barksdale  v.  Gilliat,  that  his  Lordship 
conaidered  that  a  direction  to  pay  annuities  without  deduction 
would  not  extend  to  exempt  the  annuitants  from  the  legacy 
duty,  if,  from  the  nature  of  the  property  out  of  which  the  an- 
nuities were  payable,  there  was  any  other  deduction  to  which 
the  annuities  might  be  subject. 

In  the  recent  case  of  Dawkins  v.  Tatham,  (t)  an  annuity 
was  g^ven  by  a  will  clear  of  all  deductions,  and  was  directed 

(/)  See  ante,  p.  1001. 1002.  {h)  4  Russ.  Chanc.  Cas.  352. 

(g)  1  Swanst.  562.  (i)  2  Sim.  492.    It  must  be  ob- 
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to  be  paid  out  of  certain  sums  of  stock  standing  in  the  tes- 
tator's name :  And  Sir  L.  Siiadwell,  V.  C.  held,  that  the  ex- 
ecutors were  bound  to  pay  the  legacy,  free  from  the  legacy- 
tax. 

Where  one  legacy  is  given  by  will  free,  of  duty,  and  by  a 
codicil  another  is  given  in  substitution  of  that  given  by  the 
will,  and  upon  the  same  trusts,  the  substituted  legacy  is  also 
to  be  considered  as  given  free  from  the  duty ;  because,  being 
a  mere  substitution,  it  is  prima  facie  attended  with  the  same 
incidents :  So  where  a  subsequent  addition  is  made  to  a  fnot 
legacy,  the  addition  will  have  the  same  qualities,  (f) 

Thus  in  Cooper  v.  Day,  (k)  the  testator  gave  to  his  widow 
800/.,  payable  within  three  months  from  his  death,  and  free 
from  legacy  duty  :  He  also  gave  4000/.  to  trustees,  payable 
to  them  within  the  same  period,  free  from  legacy  duty,  in 
trust  for  his  two  daughters,  to  be  paid  at  twenty-one,  with  in- 
termediate interest  for  their  maintenance :  By  a  codicil,  the 
testator  bequeathed  to  his  wife  an  additional  sum  of  200/., 
free  from  legacy  duty  :  He  also  revoked  the  leg^y  of  4000/., 
and  in  substitution  gave  in  trust  for  his  daughters  SOOO/., 

• 

*'  upon  the  trusts,  and  to  and  for  the  same  intents  and  pur- 
poses, and  under  and  subject  to  the  same  powers,  provisoes, 
and  limitations,  as  expressed  in  his  will  concerning  the  legacy 
of  4000/. :"  By  a  second  codicil,  the  testator  revoked  the  gift 
of  6000/.,  and  gave  in  its  place  6000/.  to  the  same  trustees, 
upon  the  trusts,  &c.,  following  the  words  in  the  first  codicil: 
The  only  question  was,  whether  the  legacy  of  6000/.  was  to 
be  paid  free  of  the  legacy  duty :  And  Sir  William  Grant  de- 
clared, upon  the  authority  of  the  cases  of  Leacroft  v.  May- 


served  that  in  the  case  already  men- 
tioned of  Hales  v.  Freeman,  1  Brod. 
&  Bingh.  391,  the  Court  of  C.  B. 
held  that  a  legatee,  to  whom  an  an- 
nuity was  given  "  clear  of  all  deduc- 
tions,*' was  compellable  to  refund  the 
amount  of  the  duty  :  But  the  i)oint 
which  might  have  been  raised  upon 


the  construction  of  these  words  docs 
not  appear  to  have  been  noticed  by 
either  the  bar  or  the  bench ;  and  the 
argument  and  decision  proceeded  on 
a  totally  distinct  ground. 

U)  By  Sir  J.  Leach,  V.  C.  6 
Madd.  31. 

(A-)  3  Meriv.  154. 
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nard,  (/)  and  Crowder  v,  Clowes,  (m)  that  the  sabstituted  le- 
gacy of  6000/.  was  to  be  taken  as  exempted  from  the  legacy ' 
dQty>  in  like  manner  with  the  original  legacy,  in  the  place  of 
which  it  was  given. 

But  in  Chatteris  v.  Young,  (n)  the  testator  bequeathed  to 
his  daughter  50,000/.,  of  which  20,000/.  was  to  be  paid  to 
her  absolutely,  and,  as  to  the  remaining  80,000/.,  she  was  to 
receive  the  interest  to  her  separate  use  during  her  life,  and, 
after  her  death,  the  principal  was  to  be  paid  to  such  person 
or  persons  as  she  might  by  her  will  appoint ;  and,  after  giving 
yarious  other  legacies,  and  bequeathing  to  the  same  daughter 
a  share  of  the  residue  of  his  personal  estate,  he  directed  that 
all  the  specific  and  pecuniary  legacies  therein-before  be- 
queathed should  be  paid  to  the  respective  legatees  free  of  the 
legacy  duty :  The  dauglvter  having  died  in  his  lifetime,  he  af- 
terwards, by  a  codicil,  "  instead  of  the  legacies  given  to  her 
by  my  will,  which  are  now  lapsed,'*  bequeathed  to  her  husband 
30,000/. :  Sir  John  Leach,  V.  C.  decreed,  (o)  that  the  hus- 
band was  not  entitled  to  have  the  20,000/.  paid  to  him  free  of 
legacy  duty :  And  upon  appeal  to  the  Lord  Chancellor,  his 
Lordship  (Lord  Lyndhurst)  was  of  opinion,  (p)  that  the  le- 
gacy given  to  the  husband  by  the  codicil  could  not  be  consi- 
dered as  given  by  way  of  substitution  for  the  legacy  which 
the  will  had  destined  for  his  wife,  but  was  an  independent, 
distinct,  substantive  bequest :  He  therefore  confirmed  the 
ji^gment  of  the  Vice-Chancellor,  and  dismissed  the  appeal. 

In  Noel  V.  Lord  Henley,  (q)  a  legacy  was  bequeathed  to  be 
paid  out  of  the  rents  and  profits,  and  the  produce  of  the  sale 
of  a  real  estate  devised  to  be  sold  for  the  payment  of  such 
legacy,  inter  alia :  In  a  subsequent  part  of  the  will,  this  le- 
gacy was  directed  by  a  general  clause,  extending  to  all  the 


(0  3  Bro.  C.  C.  233.  S.  C.  1  Ves.  (o)  6  Madd.  30. 

jun.  279.  (/?)  2  Russ.  Chanc.  Cas.  185. 

(m)  2  Ves.  jun.  449,  450.  (q)  7  Price.  241.     S.  C.  in  Dom. 

(n)  2  Russ.  Chanc.  Cas.  183.  Proc.     12  Price.  213. 
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legacies  before  given^  to  be  paid  in  full,  free  of  the  duty : 
And  the  Court  of  Exchequer  held,  that  the  duty  on  that  par- 
ticular legacy  must  be  paid  out  of  the  real  fund,  and  not  ont 
of  the  personalty ;  the  exemption  from  the  duty  being  an  aug- 
mentation of  the  legacy,  and  therefore  payable  out  of  the  spe- 
cific fund. 


END   OP   THE   THIRD   PART. 
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PART  THE   FOURTH. 

OP   THE    LIABILITIES    OP    AN    EXECUTOR   OR   ADMINIS< 

TRATOR. 


BOOK  THE  FIRST. 


OP   ASSETS. 


Having  investigated  in  a  former  part  of  this  work  the 
quantity  of  the  estate  which  deyolyes  to  an  executor  or  ad- 
ministrator, it  remains,  1st,  to  consider  what  portion  of  that 
property  is  regarded  in  law  as  applicable  by  him  to  the  satis- 
faction of  the  different  claimants  on  the  estate  in  his  hands, 
as  well  upon  valuable  consideration  as  volunteers  ;  and,  2dly, 
to  complete  the  examination  already  commenced  in  an  earlier 
stage  of  this  treatise,  (a)  of  the  order  in  which  that  applica- 
tion must  be  made,  with  reference  to  the  priority  subsisting 
among  the  claimants. 

The  property  which  will  be  the  subject  of  these  two  enqui- 
ries, is  called  assets  in  the  hands  of  the  executor  or  adminis- 
trator, that  is,  suflScient,  from  the  French  assez,  to  make  him 
chargeable  to  a  creditor,  and  legatee  or  party  in  distribution, 
so  far  as  such  property  extends. 

This  portion  of  the  estate  of  the  deceased  is  sometimes  de- 
signated by  the  older  writers  by  the  term  ^*  assets  enter  mains,^* 
in  contradistinction  to  ^'  assets  per  descent,'*  by  which  last 
expression  is  denoted  that  portion  which  descends  to  the  heir, 
and  which  is  sufficient  to  charge  him,  as  far  as  it  goes,  with 
specialty  debts  of  his  ancestor. 

(a)  Ante,  p.652.  et  scq. 
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CHAPTER  THE  FIRST. 


OP   PERSONAL   ASSETS^    LEGAL   OR    EQUITABLE. 


What  shall  be 
said  to  be  as- 
sets in  the 
hands  of  the 
executors : 


assets  which 
were  never  in 
the  testator : 


by  contract : 


The  general  rule,  with  respect  to  what  shall  be  said  to  be  as- 
sets in  the  hands  of  an  executor  or  administrator  to  charge 
him,  is  thus  laid  down  in  a  book  of  authority :  (6)  *^  All  those 
goods  and  chattels,  actions  and  commodities,  which  were  of 
the  deceased  in  right  of  action  or  possession  as  his  own,  and 
so  continued  to  the  time  of  his  death,  and  which  after  his 
death  the  executor  or  administrator  doth  get  into  his  hands 
as  duly  belonging  to  him  in  the  right  of  his  executorship  or 
administratorship,  and  all  such  things  as  do  come  to  the  exe- 
cutor or  administrator  in  lieu  or  by  reason  of  that,  and  nothitg 
else,  shall  be  said  to  be  assets  in  the  hands  of  the  exeoutmr 
or  administrator  to  make  him  chargeable  to  a  creditor  or 
legatee/* 

There  are  many  instances  in  which  property,  in  the  hands 
of  an  executor,  is  regarded  as  assets,  although  it  was  never 
in  the  testator  :  Thus  if  an  executor  renew  a  lease,  he  shall 
account  for  the  new  lease,  as  well  as  the  old,  as  assets,  (c) 
So  if  A.  covenants  with  B.  to  make  him  a  lease  of  certain 
land  by  such  a  day,  and  B.  dies  before  the  day,  and  before 
any  lease  made,  A.  is  bound  to  make  the  lease  to  the  execu- 
tor of  B.,  and  the  lease  so  made  shall  be  assets  in  his  hands: 
or  if  A.  refuse  to  grant  the  lease,  he  is  liable  to  make  the 
executor  a  compensation  in  damages,  which  are  also  assets,  (d) 
So  if  A.  promises,  on  good  consideration,  to  deliver  to  B.  by 
such  a  day  certain  wares  or  merchandizes,  and  this  is  not 
performed  in  the  life  of  B.,  but  delivery  is  made  to  his  exe- 


(6)  Touchst.  496. 

(c)  Anon.  2  Chanc.  Cas.  208. 
Bromfield  v.  Chichester,  2  Dick.  480. 
James  u.  Dean,  11  Ves.392.  Randall 
V.  Russell,  3  Mcriv.  190.    See  also 


Fitzroy  v.  Howard,  3  Russ.  Chanc. 
Cas.  225. 

{d)  Wentw.  Off.  Ex.  188.  14lh 
edit.  Chapman  v.  Dalton,  Plowd. 
286.     Com.  Dig.  Assets.  (C).  , 
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cutor,  the  goods  will  be  assets  in  his  hands,  as  well  as  the 
money  recovered  in  damages  for  not  performing  would  have 
been,  {e) 

Again,  chattels  which  were  never  vested  in  the  testator  in  by  remainder: 
possession,  but  accrue  to  the  executor  by  remainder,  will  be 
assets  in  his  hands  :  Thus  if  a  lease  be  made  to  one  for  life, 
remainder  to  his  executor  for  years,  (/)  such  remainder  will 
be  assets  in  the  hands  of  the  executor,  though  it  were  never 
in  the  testator,  {g)  So  where  a  lease  for  years  is  bequeathed 
to  A.  for  life,  and  afterwards  to  B.,  who  dies  before  A.,  al- 
though B.  never  had  this  term  in  him,  it  shall  be  assets  in 
the  hands  of  his  executor.  (A)  So  a  remainder  in  a  term  for 
years,  though  it  never  vested  in  the  testator's  possession, 
and  though  it  still  continue  a  remainder,  shall  be  assets  in  the 
hands  of  the  executor  ,*  for  it  bears  a  present  value,  and  is 
vendible,  (t ) 

So  goods  which  have  accrued  by  increase  since  the  testa-  by  increase: 
tor's  death  are  assets  in  the  hands  of  his  executor :  Thus  if 
the  sheep  or  other  cattle  of  the  testator  bear  lambs,  &c.  after 
the  testator's  death,  these,  although  never  the  property  of  the 
testator,  will  be  assets,  {j)  So  if  the  executor  of  a  lessee  for 
years  enter  into  the  tenements,  the  profits,  over  and  above 
the  rent,  shall  be  assets,  {k)  Therefore,  if  an  executor  has  a 
lease  for  years  of  land  of  the  value  of  20/.  a  year,  rendering 
rent  of  10/.  a  year,  it  is  assets  in  his  hands  only  for  10/.  over 
and  above  the  rent.  (/)  Again,  if  an  executor  employ  the 
testator's  goods  in  trade,  the  profits  shall  be  assets :  (m)  And 
whether  the  executor  takes  upon  himself  to  carry  on  the  tes- 
tator^s  trade,  or  does  so  in  pursuance  of  a  provision  in  articles 

(e)   Wentw.  Off.  Ex.   188.   14th  But  the  profits,  as  far  as  the  amount 
edit    Com.  Dig.  Assets.  (C).  of  the  rent,  are  received  by  the  exe- 
{f)  See  ante  J  p.  441.  cf  «e^.  cutor  as  tertcnant,  and  appropriated 
(g)  Wentw.  Off.  Ex.  189.  14th  to  the  use  of  the  lessor:  1  Saik.  79. 
edit.     Com.  Dig.  Assets.  (C).  (/)  Body  v.  Hargrave,  Cro.  Eliz. 
(A)  rWrf.  712.    Godolph.  pt.2.  c.24.  s.  1.   A 
(t)  Ihid.  leasehold  estate,  though  not  sold,  is 
(J)  Wentw.    Off.  Ex.  190.  14th  assets  ad  valorem:   Jury  v.  Wood- 
edit,  house,  Barnes.  333. 

(Ji)  Buckley  v.  Pirk,   1  Salk.  79.  (w)  Godolph.  pt.  2.  c.  24.  s.  4. 

Wentw.  Off.  Ex.  190,  191. 14th  edit.  Com.  Dig.  Assets.  (C).     See  infra. 
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by  condition : 


of  partnership  entered  into  by  the  deceased^  (n)  or  by  direc- 
tion of  the  testator,  contained  in  his  will,  or  under  the  diroe^ 
tion  of  the  Court  of  Chancery,  the  profits  of  such  trade  shall 
be  assets,  for  which  he  shall  be  accountable.  Thus  in  CHitUii 
V.  Read,  (o)  Lord  Hardwicke  held,  that  a  share  in  a  news- 
paper should  be  considered  as  the  personal  property  of  the 
deceased,  transmissible  to  his  representatives,  and  that  the 
profits  of  printing  the  same  subsequent  to  his  death  should  be 
distributed  accordingly :  And  his  Lordship  said,  that  th^e 
were  many  cases  where  no  part  of  the  property  of  a  testator 
had  been  employed  or  made  use  of  in  carrying  on  the  busi- 
ness^ and  yet  the  executor  had  been  held  accountable  for  the 
profits  of  the  business  as  the  testator's  personal  estate ;  as  in 
the  instance  of  physical  secrets  or  nostrums,  where  erery 
thing  was  carried  on  with  materials  purchased  after  the  tes- 
tator's death,  and  yet  the  nostrum  was  part  of  the  personal 
estate  of  the  testator,  (p) 

So  chattels,  real  or  personal,  to  which  the  executor  beoomas 
entitled,  after  the  death  of  the  testator,  by  force  of  a  condi- 
tion, will  be  assets :  As  where  a  lease  for  years,  or  cattle, 
plate,  or  other  chattel,  was  granted  by  the  testator  upon  con- 
dition that  if  the  grantee  did  not  pay  such  a  sum  of  money, 
or  do  other  acts,  &c.,  and  this  conditiou  is  broken  or  not  per- 


(n)  Generally  speaking,  the  death 
of  a  partner,  of  itself,  works  a  disso- 
lution of  the  partnership  :  VuUiamy 
V,  Noble,  3  Meriv.  614. 

(o)  9  Mod.  459. 

{p)  His  Lordship  furtlier  observ- 
ed, that  if  the  house  of  the  testator 
were  a  house  of  great  trade,  the  exe- 
cutor must  account  for  the  value 
of  what  is  called  the  good-will  of  it : 
See  also  Worral  v.  Hand,  Peake. 
N.  P.  C.  74.  Ace,  With  respect  to 
the  good-will  of  a  business,  in  which 
several  are  partners,  it  seems  that,  as 
to  a  partnership  between  professional 
persons,  on  the  death  of  one,  the 
good-win  shall  survive  to  the  other. 


although  the  deceased  paid  a  large 
premium  on  entering  into  Che  part- 
nership :  Farr  v.  Pearce,  3  Madd.  78. 
But  whether  this  survivorship  of  the 
good- will  exists  in  the  case  of  com- 
mercial partnerships,  is  not  clear: 
In  Hammond  v,  Douglas,  5  Ves. 
539,  J-rOrd  Loughboroush  determined 
that  the  good-will  of  a  trade  carried 
on  in  partnership  without  articles, 
survives,  and  is  not  partnership 
stock  :  But  in  Crawshay  v.  Collins, 
15  Ves.  227,  Lord  Eldon  doubted 
the  propriety  of  that  decision  :  See 
also  Featherstonhaugh  v.  Fenwick, 
17  Ves.  298. 
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fonned  after  the  testator^s  death,  the  chattel  will  be  brought 
back  to  the  executor,  and  be  assets,  {q)  The  law  is  the  same 
where  the  condition  is^  that  the  testator  shall  pay  money  or 
do  any  other  act  to  avoid  the  grant :  Accordingly,  it  has  been 
decided,  that  chattels,  whether  real  or  personal,  mortgaged 

m 

or  pledged  by  the  testator,  and  redeemed  by  the  executor, 
shall  be  assets  in  the  hands  of  the  executor,  for  so  much  as 
they  are  worth  beyond  the  sum  paid  for  their  redemption,  (r) 
And  it  was  held  at  N.  P.  by  Abbott,  C.  J.,  («)  that  a  lease 
which  belonged  to  an  intestate,  upon  which  the  plaintiff  had 
a  lien,  on  account  of  which  he  retained  it  in  his  hands,  was 
nevertheless  to  be  considered  as  assets  in  the  hands  of  the 
administrator,  who  had  the  power  to  redeem  it.  But  if  the 
executor  redeem  with  his  own  money  the  goods  pledged  by 
the  testator,  he  shall  be  indemnified  in  respect  to  the  sum  he 
has  disbursed,  out  of  the  effects  of  the  testator,  or,  if  neces- 
sary, by  the  sale  of  the  chattel  itself;  and  in  that  case  the 
surplus  over  and  above  such  indemnity  shall  be  assets,  {t) 
In  case  he  have  no  fund  as  executor,  and  he  advance  the 
money  out  of  his  own  purse  for  the  redemption,  and  it  be 
fully  equivalent  to  the  value  of  the  chattel,  the  property  is 
altered  by  such  payment,  and  shall  be  vested  in  the  executor 
as  a  purchaser  in  his  own  right,  (ti)  But  if  the  executor  re- 
deem the  chattel  after  the  time  specified  for  redemption  is 
elapsed,  then  it  is  said  that  the  chattel,  without  any  distinc- 
tion in  respect  to  its  value,  shall  at  law  belong  to  the  execu- 
tor in  his  own  right ;  since  in  such  case  it  must  be  deemed  to 
be  sold  to  him  by  the  mortgagee  or  pawnee,  who  after  the 
forfeiture  is  incurred,  has  a  legal  right  to  dispose  of  it  at  his 
pleasure  to  him,  or  to  any  other  person  :  But  in  equity,  the 

(9)  Wentw.  Off.  Ex.  181.  14th  Alexander  v.  Lady  Gresham,  1  Leon. 

edit.  225. 

(r)  Wentw.   Off.  Ex.   182.   14th  (<)    Vincent  v.  Sharp,    2  Stark, 

edit.     Hawkins  v.  Lawse,  1   Leon.  N.  P.  C.  507. 
155.  Harecourt  v.Wrenham,  or  Har-  {t)  Wentw.  Off.  Ex.  182.  14th 

wood  V,  Wrayman,  Moore.  858.    1  edit. 

RoU.  Rep.  56.  pi.  32.     1  Brownl.  (u)  Anon.  Dyer.  2.  a.  pi.  3.  Wentw. 

76.     1  Roll.  Abr.  920.  (G).  pi.  5.  Off.  Ex.  182.  14th  edit. 
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excess  in  the  yalue  of  the  thing  beyond  the  money  paid  for 
the  redemption  shall  be  regarded  as  assets  in  the  hands  of  the 
execntor.  (v) 
property  of         «  Assets  in  any  part  of  the  world,"  says  the  author  of  the 

the  testator       mi  '         ^ 

shall  be  assets  Toochstone^  (to)  **  shall  be  said  to  be  assets  in  every  part 
7u^^^^^  *'"     ^^  ^^^  ^orld."    Accordingly,  in  Dowdale's  case,  (x)  where 

the  jury  foand  that  assets  within  the  kingdom  of  Ireland 
came  to  the  hands  of  the  executor,  it  was  resolved  that  the 
finding  the  assets  to  be  beyond  sea,  was  surplusage ;  for  if 
executors  have  goods  of  their  testators  in  any  part  of  the 
world,  they  shall  be  charged  in  respect  of  them ;  since  many 
merchants  and  other  men,  who  have  goods  to  a  great  valne 
beyond  sea,  are  indebted  here  in  England  :  and  it  would  be  a 
great  defect  in  the  law,  that  those  goods  should  not  be  liable 
to  their  debts. 

Accordingly  the  modern  decisions  haye  established,  that  if 
the  deceased  was  domiciled  in  this  country,  all  his  personal 
property,  in  whatever  part  of  the  world  it  may  be  situate,  is 
to  be  considered  as  English  personal  estate.  Thus,  if  the 
testator  or  intestate  dies  entitled  to  stock  in  the  French  or 
other  foreign  funds,  and  there  is  a  deficiency  of  assets  in  this 
country  to  meet  the  debts  of  the  deceased,  it  is  the  duty  of 
the  executor  or  administrator  to  sell  the  stock,  and  briug 
the  proceeds  into  this  country,  in  order  to  satisfy  the  cre- 
ditors ;  and  if  he  neglects  to  do  so,  he  will  be  guilty  of  a 
devastavit,  (y) 

So  a  leasehold  estate  for  years  in  Ireland  is  personal  assets 
in  England,  and  may  be  sold  here  by  the  executor,  (z)  And 
where  there  is  a  question  as  to  the  quality  of  an  estate  in  land 
situate  in  a  foreign  couutry,  the  Court  of  Chancery  will  refer 
it  to  a  Master,  to  enquire  whether  the  testator  s  interest  in 
it  was  in  its  nature  real  or  personal. (a) 

(v)  Wentw.   Off.    Ex.  186,  187.      Jerv.  157.      S.  C.  1  Tyrwh.  107,  by 
14th  edit.     See  infra,  Bayley,  B. 

(w)  Touchs.  p.  496.  {z)    Bligh   r.   Lord    Darnlev.    2 

(.r)  6  Co.  47.  b.  P.  Wms.  622. 

(v)   hi  rf  Kwiii,    1   Croinpt.    &  (a)    Gardiner  v.    Fell,   1    Jac.  & 

Walk.  24. 
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By  statute  6  Geo.  2.  c.  7.  §  4.  it  is  enacted,   that  **  the      5  Geo.  3. 
houses,   lands,  negroes,  (&)    and   other  hereditaments,    and  i^^^J ' 
real  estates,  situate  or  being  within  any  of  the  said  pknta-  houses,  &c.  in 
tions  belonging  to  any  person  indebted,  shall  be  liable  to  and  ^l^^ 
chargeable  with  all  just  debts,  duties,  and  demands  of  what  na^ 
ture  or  kind  soever,  owing  by  any  such  person  to  his  Majesty, 
or  any  of  his  subjects,  and  shall  and  may  he  assets  for  the 
satisfaction  thereof,  in  like  manner  as  real  estates  are  by  the 
law  of  England  liable  to  the  satisfaction  of  debts  due  by  bond 
or  other  specialty,  and  shall  be  subject  to  the  like  remedies, 
proceedings  and  process  in  any  court  of  law  or  equity,  in  any 
of  the  said  plantations  respectively,  for  seizing,  extending, 
selling  or  disposing  of  any  such  houses,  lands,  negroes,  and 
other  hereditaments,  and  real  estates,  towards  the  satisfaction 
of  such  debts,  duties,  and  demands,  and  in  like  manner  as 
personal  estates  in  any  of  the  said  plantations  respectively  are 
seized,  extended,  sold  or  disposed  of,  for  the  satisfaction  of 
debts." 

In  the  case  of  Thomson  v.  Chrant,  (c)  Alexander  Donaldson 
devised  plantations  in  Jamaica  to  several  trustees,  whom  also 
he  appointed  his  executors  :  Of  these,  Thomson  alone  proved 
the  will  in  the  Prerogative  Court  of  Canterbury :  and  Grant, 
Campbell,  Meekin  and  Green,  proved  it  in  Jamaica :  Thom- 
son died,  and  Grant,  who  was  one  of  his  executors,  proved 
his  will  here  in  the  Prerogative  Court :  Both  Thomson  and 
Grant  were  creditors  of  Donaldson  to  a  large  amount :  In  a 
suit  which  was  instituted  by  Thomson  on  behalf  of  himself 
and  other  creditors,  for  the  administration  of  Donaldson's 
estate,  and  which  was  afterwards  revived  by  Grant,  the  de- 
vise of  the  plantations  had  been  declared  fraudulent  as 
against  creditors,  and  Grant  had  been  appointed  consignee : 
Grant  then  claimed  to  be  entitled  to  retain,  in  priority  to  the 
other  creditors,  out  of  the  balances  in  his  hands  as  consignee, 
both  the  debt  due  from  Donaldson  to  him  individually,  and 
also  the  debt  due  to  him  as  the  executor  of  Thomson :    And 


(6)  Repealed  as  to  negroes    by  (c)  1  Russ.  Chanc.  Cas.  540,  note 

Stat.  37  Gfo.  3.  c.  1 19.  to  Player  v.  Foxhall. 
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Sir  Thomas  Plumer,  M.  R.  held,  that  Grant  was  entitled  as 
executor  to  retain  both  debts  out  of  the  balances  in  question : 
His  Honour  said,  that  the  executor^s  right  of  retainer  over 
personal  property  was  clear ;  and  by  the  act  of  Geo.  2.,  plan- 
tations in  Jamaica  are  converted,  with  respect  to  the  payment 
of  debts,  into  personal  assets,  and,  as  such,  are  possessed  by 
the  executor  :  Grant,  therefore,  was  in  a  situation  in  which 
he  could  not  sue  either  for  the  debt  due  to  himself  personally, 
or  for  that  which  he,  as  the  executor  of  Thomson,  had  the 
sole  legal  right  to  demand  :  His  coming  oyer  to  this  country, 
and  acting  as  consignee,  could  not  take  away  from  him  a 
right  which  attached  on  the  property  in  his  hands :  That  pro^ 
perty  was  personal  assets,  and  in  all  respects  to  be  adminis- 
tered as  such :  In  the  character  of  consignee,  he  retained 
only  the  charges  incident  to  that  situation  :  As  executor,  be 
was  entitled  to  retain  both  debts,  (d) 

It  seems,  that,  even  before  this  statute,  it  was  held,  that  a 
foreign  plantation,  though  an  inheritance,  yet  being  in  a  foreign 
country,  was  to  be  looked  upon  as  a  chattel  to  pay  debts,  and 
a  testamentary  thing,  (e) 
9Geo.  4.  By  statute  9  Geo.  4.  cap.  33.,  after  reciting  that  doubts 

^'  ^^ '  have  arisen  whether  and  to  what  extent  real  estates  of  British 

subjects  and  others  (not  being  Mahoraedans  or  Gentoos),  si- 
tuate within  the  jurisdiction  of  his  Majesty's  Supreme  Courts  of 
Judicature  in  India,  are  liable,  as  assets  in  the  hands  of  execu- 
tors or  administrators,  to  the  payment  of  the  debts  of  their  de- 
Whenever        ceased  owners,  it  is  declared  and  enacted,  **  That  whenever  any 
any  British      British  subject  shall  die  seised  of  or  entitled  to  any  real  estate  in 
persons  not      houses,  lands,  or  hereditaments,  situate  within  or  being  under 
inedans  or^     ^^^  general  civil  jurisdiction  of  his  Majesty's  Supreme  Courts 
Gentoos,  shall  of  Judicature  at  Fort  William,  in  Bengal,  Fort  St.  George, 
to  any  real       ^^^  Bombay  respectively,  or  whenever  any  person  (not  being 

estate  in  In-     q  Mahomedan  or  Gentoo)  shall  die  seised  of  or  entitled  to  anv 

dia,  such  ... 

estate  shall  be  such  real  estate,  situate  within  the  local  limits  of  the  civil  ju- 

ass^fctT-^  risdiction  of  the  same  courts  respectively,  such  real  estate  of 

(d)  See  also  Manning  v  Spooner,      358.     See  also  Blankard  v.  Galdy, 
3  Ves.  118.  4  Mod.  226. 

(e)  Noell  V,  Robinson,  2  \'entr. 
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such  British  subject  or  other  person  as  aforesaid  (not  being  a 
Mahomedan  or  Gentoo)  is  and  shall  be  deemed  assets  in  the 
hands  of  his  or  her  executor  or  administrator,  for  the  pay- 
ment of  his  or  her  debts,  whether  by  specialty  or  simple  con- 
tract, in  the  ordinary  course  of  administration." 

By  section  2.  it  is  declared  and  enacted,  "  That  it  is  and  shall  executors 
be  lawful  for  such  executor  or  administrator  of  such  British  sub-  ^^estates^^ 
ject  or  other  person  as  aforesaid,  (not  being  a  Mahomedan  or  for  ^^  pay- 
Grentoo)  to  sell  and  dispose  of  such  real  estate  for  the  payment  of 
such  debts  as  aforesaid,  and  to  convey  and  assure  the  same 
estate  to  a  purchaser,  in  as  full  and  effectual  a  manner  in  law 
as  the  testator  or  intestate  of  such  executor  or  administrator 
could  or  might  have  done  in  his  lifetime.'* 

By  section  3.  it  is  declared  and  enacted,  ''  That  in  any  suit  or  in  any  action 
action  to  be  commenced  and  prosecuted  in  any  of  the  said  courts  executor  may 
respectively,  against  such  executor  or  administrator  as  afore-  be  charged 
said,  for  the  recovery  of  any  debt  or  demand  due  and  owing  amount  of 

by  such  testator  or  intestate  in  his  lifetime  and  at  the  time  of  *^^^  "^^ 
.  estate : 

his  death,  such  executor  or  administrator  shall  and  may  be 
charged  with  the  full  amount  in  value  of  such  real  estate  as 
aforesaid,  not  exceeding  the  actual  net  proceeds  of  such  es- 
tate when  sold  by  the  sheriff,  as  assets  in  the  hands  of  such       * 
executor  or  administrator  to  be  administered.'' 

By  section  4.  it  is  declared  and  enacted,  ''  That  in  any  such  in  sniu 
suit  or  action  against  such  executor  or  administrator  as  afore-  ^Sors  courts 
said,  it  is  and  shall  be  lawful  for  the  said  courts  respectively  to  ^^y  ^^^^ 
award andissuesuchwritsofsequestrationand execution  against  questration. 
such  houses,  lands,  and  real  effects  of  such  testator  or  intes- 
tate, in  the  hands  of  such  executor  or  administrator  as  afore- 
said, and  to  cause  the  same  to  be  seized,  sequestered,  and 
sold,  or  possession  thereof  delivered  under  such  writs  respec- 
tively, in  the  same  manner  as  such  courts,  could  and  might 
have  done*  in  the  lifetime  of  such  testator  or  intestate  as 
aforesaid." 

It  must,  however,  be  remembered,  that  the  grant  of  pro- 
bate, (/)  or  administration  (</)  here,  will  not  extend  to  the 

(/)  Ante,  p.  205.  (g)  Ante,  p.  257. 
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Whal  assets 
shall  be  con- 
sidered  as 
come  to  hand 
so  as  to 
charge  the 
executor. 


coloDies :  And  thai  an  administrator  under  letters  taken  out 
within  the  king^s  dominions  out  of  England,  has  a  right  to 
hold  the  property,  of  which  the  deceased  died  possessed  there, 
against  the  executor  or  administrator  under  a  grant  obtained 
in  this  country.  (A)  On  a  late  occasion,  (t)  it  appeared,  that 
Erskine  Nimmo  died  intestate  at  Madras ;  and  William  Fair- 
lie,  a  creditor  of  the  deceased,  took  out  letters  of  administra- 
tion to  him  in  the  Supreme  Court  there :  Fairlie  afterwards 
came  to  England,  and  obtained  letters  from  the  Prerogative 
Court  of  Canterbury :  Afterwards,  one  of  the  intestate*s  next 
of  kin  procured  the  latter  administration  to  be  revoked,  and 
letters  to  be  granted  to  himself:  He  then  filed  a  bill  against 
Fairlie,  praying  for  an  account  of  the  effects  of  the  intestate, 
both  in  India  and  in  this  country,  which  had  been  possessed 
by  Fairlie  :  It  was  objected,  that  the  bill  being  filed  by  the 
plaintiff  in  the  character  of  personal  representative  only  of 
the  deceased,  and  not  also  as  one  of  the  next  of  kin,  he  was 
not  entitled  to  sue  for  an  accoAnt  of  the  assets  of  the  deceased 
possessed  by  Fairlie  in  India;  But  only  Of  the  assets  possessed 
by  him  iu  this  country  :  Sir  L/ShadwelF,'  V.  C  said,  that  if 
Fairlie  bad  brought  any  of  the .  intestate's  assets  from  India 
to  this  country,  the  plaintiff  would  clearly  be  entitled  to  have 
an  account  taken  as  to  them ;  and  that  the  taking  of  that  ac- 
count would,  incidentally,  make  it  necessary  to  have  an  ac- 
count taken  of  all  the  assets  possessed  by  Fairlie  or  his  agents 
in  India. 

The  general  rule  has  long  been  established,  that  an  execu- 
tor or  administrator  shall  not  be  charged  with  any  other  goods 
as  assets  than  those  v)hich  come  to  his  hands,  (j)  But  consi- 
derable difiiculty  exists  in  ascertaining  what  is  to  be  esteemed 
such  a  coming  to  the  hands  of  the  executor  or  administrator : 
It  is  said  in  Wentworth's  Office  of  an  Executor,  (it)  that  if 
the  testator  at  the  time  of  his  death  has  a  stock  of  sheep  in 
Cumberland,  bullocks  in  Wales,  fat  oxen  in  Bucks,  money, 
household  stuff,  and  plate  in  London,  and  his  executor  dwells 
at  Coventry,  viz.  far  from  all  these  places,  the  executor  has 


(A)  Ante,  p.  258. 
(i)  SandilaDds  r.   lones,  3  Sim. 
G3. 


(j)   Read's   case,    5    Co.   33.  b. 
34.  a. 
(A)  p.  227.  14th  edit. 
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such  an  actual  possession  presently  upon  the  testator's  death, 
that  he  may  maintain  trespass  against  any  stranger  taking 
them  away  or  spoiling  them ;  and  therrfore  that  author  consi- 
ders it  doubtful  whether  this  shall  not  be  such  a  possession  in 
the  executor,  and  such  a  coming  of  these  goods  to  his  hands, 
as  to  charge  him  with  payment  of  debts  and  legacies,  and 
make  his  own  goods  liable  instead  of  them.  However,  it 
was  laid  down  by  Lord  Holt,  in  Jenkins  v.  Plotnbe,  (/)  that 
if  an  executor  live  at  London,  and  the  goods,  of  which  the 
testator  died  possessed,  are  at  Bristol,  although  the  executor 
has  such  an  immediate  possession  of  them  that  he  may  main- 
tain trover  in  his  own  name  against  any  converter  of  them, 
and  the  damages  recovered  shall  be  assets  in  his  hands,  yet  if 
he  do  not  recover  so  much  in  damages  us  really  the  goods 
were  worth,  and  that  happens  not  through  any  fault  of  his,  he 
shall  answer  for  no  more  than  he  recovers,  (m) 

Again,  upon  the  supposition  that  goods  come  fully  into  the 
possession  and  hands  of  an  executor  or  administrator,  but  are 
afterwards  wrongfully  taken  from  him,  a  question  arises  whe- 
ther such  goods  shall  be  considered  assets  in  his  hands :  There 
are  some  authorities  for  asserting  that  things  taken  out  of  the 
possession  of  the  executor  are  assets  in  his  hands,  (n)  unless 
they  were  taken  by  the  king's  enemies,  (o)  But  it  should 
seem  to  be  the  better  opinion,  that  an  executor  or  adminis- 
trator stands  in  the  condition  of  a  gratuitous  bailee  ;  with  re- 
spect to  whom  the  law  is,  that  he  is  not  to  be  charged,  with- 
out some  default  in  him  :  (p)  Therefore,  if  any  goods  of  the 
testator  are  stolen  from  the  possession  of  the  executor,  or 
from  the  possession  of  a  third  person,  to  whose  custody  they 
have  been  delivered  by  the  executor,  the  latter  shall  not  be 
charged  with  these  as  assets,  (q) 

(J)  6  Mod.  181.  see  the  judgment  of  Lord  Ellenbo- 

(»i)  See  also  Com.  Dig.  As8et8(D).  rough,  in  Crosse  r.  Smith,  7  East, 

(n)  Read's  case,  5  Co.  34.  a.   Be-  25Q.  contra, 

thcU  r.  Stanhope,  Owen.  1 32.  (?)   Jones  w.  Lewis,  2  Ves.  sen. 

(o)Wentw.Off.Ex.234. 14th  edit.  240.     Wentw.  Off.  Ex.   236.   14th 

(p)  Wentw.  Off.  Ex.   235.   14th  edit.     Com.  Dig.  Assets.  (D).     But 

edit.     Com.  Dig.  Assets.  (D).    But  see  7  East.  258.  and  i«/rfl- 


1022  Of  Assets.  [Pt.  i  v.  Bk.  i. 

Again,  if  a  trespasser  takes  goods  oat  of  the  possession  of 
an  executor  or  administrator,  although  he  is  bound  to  sue  the 
trespasser,  if  known,  yet  the  executor  or  administrator  shall 
not  be  answerable  in  assets  for  more  than  he  recovers  in  the 
'  suit:  But  if  he  omits  to  sell  the  goods  at  a  good  price,  and 
afterwards  they  arc  taken  from  him,  then  the  value  of  the 
goods  shall  be  assets  in  his  hands,  and  not  what  he  recovers ; 
for  there  was  a  default  in  him.  (r)  Again,  if  the  goods  be 
perishable  goods,  and  before  any  default  in  the  executor  to 
preserve  them,  or  sell  them  at  due  value,  they  are  impaired, 
he  shall  not  answer  for  the  first  value,  but  shall  give  that 
matter  in  evidence  to  discharge  himself.  («)  So  if  the  tes- 
tator's sheep  or  other  beasts  die,  or  if  his  ships  perish  by 
tempest,  the  executor  shall  not  be  charged  with  them  as 
assets.  (/) 

With  respect  to  that  part  of  the  estate  of  an  executor  or 
administrator,  which  consists  of  choses  in  action,  the  law  has 
long  been  settled,  that  although  debts  of  all  description  due 
to  the  testator  are  assets,  yet  the  executor  or  administrator  is 
not  to  be  charged  with  them  till  he  has  received  the 
money :  (m)  So  if  the  executor  or  administrator  recovers  at 
law  or  in  equity  any  damages  or  compensation  for  any  injury 
done  to  the  personal  estate  of  the  testator  before  or  since  his 
decease,  or  for  the  breach  of  any  covenant  or  contract  made 
with  the  testator,  (v)  or  with  himself  in  his  representative 
character,  {w)  all  such  damages  thus  recovered  shall  be  assets 
in  his  hands,  the  costs  and  charges  of  recovering  them  being 
deducted :  (x)  but  he  shall  not  be  charged  with  them  until  he 
has  reduced  them  into  possession  :  (y)  Thus  in  Williams  v. 
Innes,  (z)  in  order  to  prove  assets  in  the  hands  of  the  de- 

(r)  6  Mod.  181,  182.  (H).  2.     Com.  Dig.  Assets.  (C). 

(s)  6  Mod.  181.  (w)  See  ante,  p.  569.  et  seq. 

(0   Wentw.  Off.  Ex.   236.   14th  (j)  Wentw.   Off.  Ex.   191.   14th 

edit.    Com.  Dig.  Assets.  (D).  edit. 

(w)  Com.  Dig.  Assets.  (D).     Bac.  {y)  Godolph.  pt.  2.   c.  24.  s.  5. 

Abr.  Exors.  (H).  2.  Jenkins  v.  Plume,  1  Salk.  207.      11 

iy)  Co.  Lit.  124.  a.      1  Roll.  Abr.  Vin.  Abr.  239,  240. 

920.  Exors.  (G).  pi.  4,  5.  Godolph.  (;:)  1  Campb.  364. 
pt.  3.  c.  24.  s.  1 .  2.  Bac.  Abr.  Exors. 
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fendants,  who  were  executors,  an  aocoant  rendered  by  them 
was  given  in  evidence,  in  which  they  stated  that  1000/.  had 
been  awarded  as  due  to  the  testator's  estate  from  a  person 
who  had  been  jointly  concerned  with  him  in  underwriting  po- 
licies of  insurance :  But  Lord  Ellenborough  held,  that  this 
was  not  sufficient  proof  of  assets,  as  it  did  not  shew  that 
any  part  of  the  sum  awarded  had  been  received  by  the 
executors. 

But  such  debts  or  damages  will  be  regarded  as  assets,  al- 
though never,  in  point  of  fact,  received,  if  they  be  released 
by  the  executor :  For  the  release,  in  contemplation  of  law, 
shall  amount  to  a  receipt,  (a)  So  if  the  executor  take  an 
obligation  in  his  own  name  for  a  debt  due  to  the  testator,  he 
shall  be  equally  chargeable  as  if  he  had  received  the  money, 
for  the  new  security  has  extinguished  the  old  right,  and  is  a 
qtMsi  payment.  (6) 

And  it  has  been  laid  down,  that  where  an  executor  sues 
for  money  had  and  received  to  his  use  as  executor,  the  debt 
or  damages  is  assets  immediately :  for  if  the  money  was  had 
and  received  by  the  defendant,  by  the  consent  or  appointment 
of  the  executor,  it  was  assets  in  his  hands  forthwith ;  and  if 
without  his  consent,  yet  the  bringing  the  action  is  such  a 
consent,  that,  upon  judgment  obtained,  it  shall  be  assets 
immediately,  without  execution,  (c) 

This  subject  will  be  further  discussed  hereafter,  when  the 
nature  of  a  devastavit  by  an  executor  or  administrator  is 
considered. 

There  may  be  personal  property  of  the  testator  or  intestate.   Next  avoid- 
to  which  his  personal   representative,  as   such,  is   entitled,  church. 
which  is  not  assets  in  his  hands,   by  reason  of  not    being 
vendible :    For  example,  the  patron  of  a  church  grants  to 
the  testator  the  next  avoidance,    and   the  church   becomes 
void;  and  the  testator  dies  before   he   presents:  After  his 

(«)  Cocke    V.  Jennor,   Hob.  66.  7.    Partridge    v.   Court,    5  Price. 

Brightman   v.  Keighley,  Cro.  Eliz.  419,420,421. 
43.  (c)  Jenkins  V.  Plume,  1  Salk.  207, 

(b)  Norden  v,  Levit,  2  Lev.  189.  S  C.  6  Mod.  181. 
Hosier  t;.  Arundell,  3  Bos.  &  Pull. 
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death  Ub  executor  presents^  and  has  tiM  benefit  of  prefaitiHg^ 
his  SOD  or  his  friend:  Yet  this  shall  make  no  asnts  in* 
his  hands;  becaase  he  could  not  lawfully  take  money  to 
present  :(£{)  But  if  a  stranger  presents,  and  gets  his  clerk 
admitted,  and  the  executor  recovers  damages  in  a  quean 
impedit,  the  money  so  recovered  will  be  assets :  (e)  And  if 
the  testator  had  died  before  the  church  had  become  void, 
then,  because  the  executor  might  lawfully  have  sold  it,  it 
should  seem  that  he  will  be  charged  with  the  value  as  assets, 
if  he  has  neglected  a  proper  opportunity  to  make  a  sale,  (f) 

Office  for  A  grant  for  years  of  an  office  is  assets  in  the  hands  of  the 


years 


eisecutor  or  administrator  of  the  gprantee.  (g) 


Estate  put'  There  has  been  occasion  to  state,  in  an  earlier  stage  of  this 

autre  vie, 

work,  (h)  that  the  statute  of  frauds,  (39  Car.  2.  c.  3.  s.  12.) 

after  enacting  that  estates  pur  autre  vie  shall  be  devisable  by 

a  will  in  writing,  signed  by  the  devisor  or  by  some  other  person 

in  his  presence  and  by  his  express  directions,  and  attested 

and  subscribed  in  the  presence  of  the  devisor  by  three  or  more 

witnesses,  (t)  proceeds  to  enact,  that  if  no  such  devise  thereof 

is  made,   the  same  shall  be  chargeable  in  the  hands  of  the 

heir,  if  it  should  come  to  him  by  special  occupancy,  as  assets 

by  descent ;  and  in  case  there  should  be  no  special  occupant, 

it  shall  go  to   the  executors  or  administrators  of  the  grantee, 

and  shall   be  assets  in  their  hands.     It  must  be  remarked, 

that  the  statute  does  not  declare  to  whom  the  residue  or 

{d)  Wentw.  Off.  Ex.  173.  14th  deaconry  of  Ilochester  was  named 
edit.  Godolph.  pt.  2.  c.  24.  s.  8.  by  Archbishop  Herring  as  his  op- 
See  also  Lord  Tenterden's  judgment  lion,  and  sold,  dignity  included,  by 
in  Rennell  v.  Bishop  of  Lincoln,  his  executors,  at  Garraway's  Coffee- 
7  B.  &  C.  195.  house. 

(e)  Wentw.   Off.    Ex.    173.  14th  (5)  Sir  Geo.  Reyners  case,  9  Co. 

edit.      Godolph.  pt.  2.  c.  24.  s.  8.      97.  a.      Schellinger  v.  Blackerby,  1 
Sale  V,  Bishop  of  Lichfield,  Owen.      Ves.  sen.  347. 
99.     Smallwood  v.  Bishop  of  Lich-  (A)  Ante,  p.  430. 

field,  1  Leon.  205.  (1)  Lands   held   under  leases  for 

(/)  Wentw.  Off.  Ex.   173.  14th      lives  will  pass  by  a  devise  under  th 
edit.      So  an   archbishop*s  options      words  "  lands  and  hereditaments  :*' 
(see  antey  p.  422.)  are  assets  in  the      Fitzroy  v.  Howard,  3  Russ.  Chanc. 
hands  of  his  executor.     The  arch-      Cas.  225. 
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surplus^  which  shall  remain  in  the  hands  of  the  eltecntors  of 
administrators,  shall  belong,  in  case  the  estate  goes  to  them 
under  the  statute :  And  in  the  case  of  Oldham  v.  Pick^ 
ering,  (j)  it  was  determined,  that  such  residue  was  not  dis- 
tributable amongst  the  next  of  kin  ;  for,  notwithstanding  the 
alteration  by  the  statute,  the  estate  remained  freehold.  This 
gave  occasion  to  the  passing  of  the  stat.  14  Geo.  2.  c.  20.  s.  9. 
which,  after  reciting  the  statute  of  Car.  2.,  and  that  doubts 
bad  arisen,  where  no  devise  wa^  made  of  such  estates,  to 
whom  the  surplus  of  such  estate]^,  after  the  debts  of  snch 
deceased  owners  thereof  are  fully  satbfied,  shall  belong, 
enacts  "  that  such  estates  pur  autre  vie,  in  case  there  be  no 
special  occupant  thereof,  of  which  no  devise  shall  have  been 
made  according  to  the  said  act  for  preyention  of  frauds  and 
peijuries,  or  so  much  thereof  as  shall  not  have  been  so  de- 
vised, shall  go,  be  applied  and  distributed,  in  the  same 
manner  as  the  personal  estate  of  the  testator  or  intestate." 

Neither  of  these  statutes,  however,  provides  expressly  for 
the  case  of  a  tenant  pur  autre  vie  dying  intestate  as  to  that 
estate,  but  having  made  a  valid  will  of  his  personalty:  or' in 
other  words,  the  statutes  omit  to  state  whether  the  surplus 
shall  in  such  case  go  according  to  the  personal  estate  disposed 
of  by  the  will,  or  as  undisposed  of  personal  estate,  (k)  Nor 
is  any  provision  made  by  these  statutes  for  the  surplus  which 
may  be  in  the  hands  of  an  executor  or  administrator,  as  special 
occupant.  Both  these  points  were  fully  considered  by  Lord 
Eldon  in  the  case  of  Ripley  v.  Waterworlh :  (/)  There  lands 
had  been  limited  to  a  man,  his  executors,  administrators,  and 
assigns  pur  autre  vie :  he  died,  having  published  his  will, 
(not  attested  according  to  the  statute  of  frauds)  and  appointed 
an  executor,  and  made  a  residuary  bequest  of  his  personal 
estate :  There  were  four  distinct  claimants,  the  heir  at  law, 
the  residuary  legatee,  and  the  next  of  kin ;  and  a  claim  was 
made  by  the  executor  for  his  own  benefit:  For  the  heir  at  law 
it  was  urged,  that  it  was  real  estate,  viz.  a  descendible  free- 
hold ;  that  it  would  not  pass  by  an  unattested  will,  and  an 
executor  could  not  at  common  law  take  as  special  occupant ; 

(j)  2  Salk.  464.   S.C.  Garth. 376.      71,  note  by  Morley  and  Coote. 
(ik)  Sec  Watkins  on  Conveyancing.  {I)  7Ves.  425, 
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and,  therefore,  the  heir  at  law  was  entitled :  For  the  reai- 
daary  legatees  and  next  of  kin  it  wasnrged,  that  an  ezecator 
might  at  common  law  take  an  estate  pwr  autre  vU,  as  special 
oceopant ;  and  that  even  prior  to  the  statute  of  frauds,  it  was 
assets  in  his  hands ;  and  that  it  would  be  strange  if  (the  itsh 
tate  proyidingy  that  where  there  is  no  special  occupant  it 
shall  go  to  the  executor)  it  should  not  go  to  the  executor, 
where  it  is  expressly  given  to  him ;  and  that  the  exaeiilor 
would,  as  special  occupant,  ieke  it  as.^rsonal  estate,  charge- 
able with  debts,  and  subject  to  applicaticm  as  personal  estate, 
after  debts  paid :  The  Lord  Chancellor  was  of  opinion,  that 
it  could  in  no  event  go  to  the  heir ;  that  it  did  not  belimg  to 
the  executor;  and  that,  as  between  the  next  of  kin  and 
rasiduary  legatee,  the  executor  was  in  equity  a  trustee  for 
those  to  whom  the  testator  had  given  the  personal  estate,  by 
a  will  sufficient  to  pass  personal  estate,  and  therefore  he  must 
be  considered  as  holding  it  for  the  residuary  l^;atee.  (m) 

Pnmaty  to         In  the  above  case.  Lord  Eldon  observed,  with  reqieet  to 

whioh  an  we-  fj^  claim  of  the  executor  for  his  own  benefit,  that  he  doubted 
cator  18  enti- 
tled benefi-      whether  an  executor  or  administrator  ever  takes  any  thing  as 

^nadai^^    Buch  whicb  he  will  not  be  bound  to  apply  as  personal  estate 
nata,  of  the  testator  or  intestate :  (n)   And   in  MUner  v.  Hare^ 

wood,  (o)  his  Lordship,  recurring  to  his  decision  in  Ripley  v. 
Wdterworth,  said,  **  I  have  determined,  and  I  see  no  reason 
to  dissent  from  it,  that,  where  the  executor  is  the  special 
occupant,  taking  as  executor,  he  must  hold  that  as  all  other 
property  taken  by  an  executor,  and  therefore  distributable  in 
this  court."  From  this  principle  it  seems  to  be  a  necessary 
deduction,  that  whenever  personal  estate  is  limited  to  exe- 
cutors or  administrators,  as  purchasers,  they  will  take  for  the 
benefit  of  the  persons  entitled  to  the  personal  estate. 

The  case,  however,  of  Evans  v.  Charles,  (p)  must  be  re- 
garded as  an  express  decision,  that  where  executors  or  ad- 

(m)  Watk.    Convey,  edition   by  Cbanc.  Gas.  230. 

Morley  and  Cdote,  p.  71,  note.    See  (»)  7  Ves.  438. 

also  James  v.  Dean,  11  Ves.  392  :  (o)  18  Ves.  273. 

and  the  obsenrations  of  Lord  Lynd-  {p)  1  Anstr.  128. 
hurst  in  Fitzroy  v,  Howard,  3  Russ. 
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ttiinistrators  are  entitled  under  a  beqnest  to  ''  the  personal 
representatives"  of  a  third  person,  they  take  the  property  as 
persona  dengnat€B,  beneficially,  and  not  as  part  of  the  estate 
of  the  deceased  :  (q)  In  that  case  Alice  Heath,  as  executrix 
and  residuary  legatee  of  her  brother  John>  became  a  creditor 
of  Charles  Floyer,  who,  after  John's  d^th,  compounded  with 
Alice  and  the  other  creditors  for  ten  shillings  in  the  pound  in 
full  of  their  demands  :  Alice  died  before  receipt  of  the  com« 
position,  having  by  will  bequeathed  her  residuary  estate 
among  some  of  her  relations,  and  appointed  two  executors, 
who  died  before  Floyer ;  and  the  plaintiff,  Mrs.  Evans,  was 
the  legal  personal  representative  of  the  surviving  executor,  as 
also  of  Alice  Heath :  Floyer  being  dead,  his  widow,  Blanch, 
after  the  death  of  Alice,  charged  her  property  by  will  with 
the  remaining  ten  shillings  in  the  pound  of  her  husband's 
debts  which  had  been  compounded  for,  directing  the  money 
to  be  paid  to  those  creditors,  "  or  their  personal  representa- 
tives f  Of  the  share  of  this  bequest  coming  to  Alice  Heath, 
there  were  four  sets  of  claimants  :  1,  the  plaintiff,  Evans,  as 
her  administratrix ;  2,  her  residuary  legatees  ;  3,  her  next  of 
kin  at  her  death,  or  their  representatives  ;  and,  4,  her  next  of 
kin  living  at  the  death  of  Blanch  Floyer :  The  Court  disposed 
of  these  claims  as  follows  :  First,  that  the  plaintiff,  as  admi- 
nistratrix of  Alice,  was  legally  and  beneficially  entitled,  un- 
less any  other  person  could  show  a  better  right :  Secondly, 
that  Alice's  residuary  legatees  failed  in  doing  so,  because  the 
fund  was  neither  Alice's  at  the  date  of  her  will,  nor  at  her 
death ;  so  it  never  constituting  part  of  her  estate,  could  not 
have  passed  as  such,  if  it  had  been  expressly  bequeathed  to 
them,  for  want  of  interest  in  Alice ;  consequently,  since  her 
residuary  legatees  could  not  have  taken  the  money  by  direct 
bequest,  much  less  could  they  do  so  upon  the  basis  of  an  im- 
plied trust  affecting  the  conscience  of  the  plaintiff:  And, 
thirdly  and  fourthly,  that  neither  class  of  next  of  kin  could 
make  out  a  good  title  against  the  plaintiff,  as  that  could  only 
be  effected  by  converting  her  into  a  trustee  for  them  ;  a  con- 

• 

(7)  See  ante,  441,  et  seq,  with  respect  to  executors  taking  as  purchasers. 
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version  impracticable  in  the  present  case ;  because  the  money 
formed  no  part  of  Alice's  estate  at  her  death  ;  for  in  order  to 
raise  such  a  trust  there  must  be  property  belonging  to  a  tes- 
tator at  the  time  of  his  decease ;  but,  in  this  instance,  there 
was  no  such  property  belonging  to  Alice  at  her  death  upon 
which  to  found  a  constructive  trust  for  her  next  of  kin  :  It 
followed,  therefore,  and  was  determined,  that  the  plaintiflT, 
the  legal  representative  of  Alice,  was  the  only  person  who 
could  make  a  title  to  the  legacy,  (r) 

This  case  is  entitled  to  great  weight,  having  been  fully 
considered  by  the  Very  eminent  judges  who  sat  in  the  Court 
of  Exchequer  at  the  time  of  its  decision  :  Moreover,  it  was 
approved  by  Lord  Loughborough,  in  Long  v.  Bltickall :  {s) 
And  Lord  Alvanley,  in  Holloway  v.  Holloway,  (Jt)  appears  to 
regard  it  as  having  been  properly  decided. 

On  the  other  hand  in  the  previous  case  of  Bridge  v. 
Abbott,  {u)  a  testatrix  bequeathed  the  residue  of  her  estate 
to  several  persons  equally ;  but  if  any  of  them  died  before 
her,  she  directed  that  the  share  or  shares  of  him,  her,  or  them, 
so  dying,  should  belong  to  his,  her,  or  their,  "  legal  represen- 
tatives," and  appointed  executors  :  One  of  the  questions  was, 
who  were  entitled  to  the  share  of  John  Webb,  a  residuary 
legatee,  who  died  before  the  testatrix :  The  claimants  were 
the  executors,  the  residuary  legatees,  and  the  next  of  kin  of 
John  Webb :  And  Lord  Alvanley  decided  that  those  persons 
were  entitled  who  would  have  been  entitled  as  next  of  kin  to 
John  Webb  at  the  death  of  the  testatrix,  in  case  he  had  at 
that  time  died  intestate,  (v)     And  with  reference  to  the  claim 


(r)  1  Rop.  Leg.  113,  114.  3d  edit. 

(5)  3  Ves.  490. 

(t)  5  Ves.  402. 

(w)  3  Bro.  C.C.  224. 

(v)  5  Ves.  402.  So  in  Jennings  v, 
Galliroore,  3  Ves.  146,  the  words 
*'  my  legal  representatives  according 
to  the  course  of  administration,*' 
were  held  to  mean  the  testator's 
next  of  kin.  So  in  Long  1;.  Blackall, 
3  V^s.  486,  where  there   was  a  be- 


quest to  the  persons  who  should  be 
the  "  personal  representatives'*  of 
the  testator,  at  a  time  which  might 
not  arrive  for  many  years,  it  was 
held,  that  the  next  of  kin  should 
take  under  the  description.  See 
also  on  this  subject,  Horsepool  v. 
Watson,  3  Ves.  383.  Holloway  v, 
Holloway,  5  Ves.  399.  Horseman  t\ 
Abbey,  1  Jac.  &  Walk.  381. 
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of  the  executors,  his  Lordship  obserred  that  the  testatrix 
could  not  iutend  that  any  persons  who  should  casually  repre- 
sent John  Webb,  as  executors,  who  might  be  different  per- 
sons, one  representing  him  here,  another  abroad^  one  in  the 
province  of  Canterbury,  another  in  the  province  of  York, 
should  take ;  that  she  could  not  mean  that  the  person  who 
might  be  entitled  to  the  probate  of  the  will  should  take 
beneficially,  {tv)  And  in  Price  v.  Strange  (x)  Sir  John 
Leach,  V.  C.  said, ''  It  is  difiScult  to  yield  assent  to  Evans  v. 
Charles,  that  the  personal  representative  took  beneficially: 
It  might  have  been  better  to  have  held  that  the  personal  re- 
presentative was  to  take  it  upon  trust,  to  administer  as  part 
of  the  personal  estate :  Perhaps  the  same  conclusion  would 
have  been  best  also  in  Bridge  v.  Abbott, ;  but  that  decision 
is  less  objectionable  than  Evans  v.  Charles ;  the  next  of 
kin,  in  a  sense,  legally  represent  a  person  as  to  his  personal 
estate/' 

Again,  in  Wellman  v.  Bowring,  (y)  the  ultimate  limita- 
tion on  a  surrender  of  copyholds^  in  default  of  appointment, 
was  to  the  two  first  named  executors  or  administrators  of  the 
surrenderor,  the  custom  of  the  manor  not  admitting  tenants 
to  any  larger  estate  than  to  two  for  their  joint  lives  and  the 
life  of  the  survivor :  Sir  John  Leach,  V.  C.  said  that  there 
was  no  question  but  that  the  administrator  of  the  surrenderor 
was  a  persona  designata,  with  apt  words  of  limitation  accord- 
ing to  the  nature  of  the  property,  and  was  entitled  to  the  copy- 
hold as  a  purchaser ;  and  that  the  real  question  in  that  cause 
was,  whether  it  was  intended  that  the  administrator  should 
take  beneficially  or  as  a  trustee :  His  Honor  proceeded  to  de- 
clare his  opinion,  that  the  administrator  was  not  a  trustee  for 
the  customary  heir ;  but  with  respect  to  the  question  whether 
there  was  a  trust  for  the  next  of  kin,  the  learned  judge  de- 
clined to  consider  it,  until  all  the  persons,  who  were  next  of 
kin,  were  before  the  Court :  The  case  afterwards  came  before 
Lord  Eldon  on  an  appeal,  (z)  when  his  Lordship  concurred  in 

(it)  3  Bro.  C.  C.  225.  (y)  1  Sim.  &  Stu.  24. 

(j)  6  Madd.  161.  (-)  2  Russ.  Chanc.  Cat.  374. 
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the  opinion  of  the  Vice  Chancellor :  And  with  respect  to  the 
trust  for  the  next  of  kin,  -his  Lordship  observed,  (a)  **  Another 
question  is,  whether,  the  limitation  being  to  the  person  by  the 
description  of  an  office,  namely,  to  execators  or  adminis- 
trators, the  wife,  taking  the  copyhold  as  administratrix  of 
her  husband,  took  it  for  her  own  use  and  benefit ;  May  it  not 
be  held,  by  analogy  to  those  cases  in  which  the  executor, 
taking  leases  pur  autre  vie  as  special  occupant,  has  been 
deemed  a  trustee  for  the  next  of  kin  of  his  testator,  that  the 
meaning  of  the  parties  in  the  agreement  made  on  their  mar- 
riage was,  that  the  executor  or  administrator  was  to  take  the 
copyhold  estates  for  the  purpose  of  making  each  copyhold  so 
coming  to  Jiim  a  personal  interest  of  the  husband  and  wife 
respectively  ?" 

Lastly,  in  Collier  v.  Squire,  (&)  by  a  marriage  settlement^ 
stock,  the  property  of  the  husband,  was  settled  on  trust  for 
the  separate  use  of  the  wife  during  her  life,  and,  after  her 
death,  for  the  husband,  if  he  survived  her ;  but  if  he  died  in 
her  lifetime,  then  for  such  persons  as  he  should  by  deed  or 
vnll  appoint ;  and  in  default  of  appointment,  for  his  executors 
and  administrators  :  The  husband  died  in  the  wife's  lifetime, 
having  appointed  an  executrix,  but  without  exercising  his 
power  :  Sir  John  Leach,  V.  C.  held,  that  the  executrix  was 
not  entitled  to  the  stock  beneficially,  but  that  it  was  to  be 
administered  by  her  as  part  of  his  general  personal  estate : 
and  his  Honour  observed,  that  he  could  not  intend  that,  by 
the  limitation  to  the  executors  or  administrators  of  the  hus- 
band, a  gift  was  meant  to  the  uncertain  person  who  might 
happen  to  obtain  letters  of  administration  of  his  property. 

These  cases,  it  should  appear,  tend  considerably  to  shake 
the  authority  of  Evans  v.  Charles.  It  must,  however,  be 
observed,  that  unquestionably  it  is  competent  to  a  testator,  if 
he  thinks  fit,  to  limit  any  interest  to  such  persons  as  shall,  at  a 
particular  time  named  by  him,  sustain  a  particular  charac- 
ter: (c)  And  therefore  that  the  expressions  of  the  will  may 
be  such,  as  clearly  to  entitle  the  executors  or  administrators 

(a)  2  Russ.  Chanc.  Cas.  380.  (c)    Holloway    v,    Holloway,    5 

(6)  3  Russ.  Chanc.  Cas.  467.  Ves.  401. 
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to  a  beneficial  interest,  even  although  the  limitation  to  them 
should  be  preceded  by  a  life  estate  in  their  testator  or  intes- 
tate. Thus,  in  Sanders  y.  Frank,  (d)  it  was  determined  by 
Sir  Thomas  Plumer,  that  a  limitation  of  personal  estate  to  a 
widow,  by  her  husband's  will,  for  life,  with  a  power  of  ap- 
pointment, and  in  default  of  such  disposition,  '^  to  her  execu- 
tors or  administrators  for  their  own  use  and  benefit,''  did  not 
vest  the  absolute  interest  in  the  property  in  the  widow ;  but 
that  she  had  an  estate  for  life  only,  with  a  power  to  dispose 
of  the  fund,  upon  the  principle,  that  the  executors  and  admi- 
nistrators took  as  purchasers,  in  their  own  rights,  and  not  by 
representation. 


The  absolute  property  of  the  goods  must  have  been  vested  Property  in 

testator 
trustee. 


in  the  testator,  in  order  to  make  them  assets  in  the  hands  of   ^    ^^  ^ 


the  executor :  (e)  Therefore,  if  the  testator  takes  a  bond  for 
another  in  trust,  and  dies,  this  is  not  assets  in  the  hands  of 
his  executor :  So  if  the  obligee  assigns  over  a  bond,  and  co- 
venants not  to  revoke,  and  dies,  that  bond  is  not  assets  in  the 
hands  of  the  executor  of  the  obligee.  (/) 

It  is  necessary  in  this  place  to  advert  to  the  nature  of  terms  Terms  attend- 
attendant  on  the  inheritance.      When  a  term  for  years  is  ant  on  the  in- 

-1  J  r  x:      1  ^  •  •  r  hentance  of 

created  for  a  particular  purpose,  as  for  raising  money  for  pay-  testator. 
ment  of  debts,  or  portions  for  younger  children,  and  the  pur- 
pose for  which  the  term  was  created  is  satisfied,  the  termor 
is  considered  in  equity  as  a  trustee  for  the  owner  of  the 
inheritance ;  and  though  at  law  the  term  is  deemed  a  term 
in  gross  in  such  trustee,  yet  in  equity  it  follows  the  fee, 
and  is  looked  upon  as  completely  consolidated  with  it :  (</) 
Hence  it  is  not  regarded  as  personal  assets  in  the  hands  of 
the  executor  of  the  person  entitled  to  the  fee,  but  as  real  as- 

(d)  2  Madd.  147.  sory  note  given  to  the  testator  was 

(c)  Bac.  Abr.  Exors.  (H)  1 .    See  assets,  notwithstanding  his  declara- 

Parker  v.  Baylis,  2  Bos.  &  Pull.  78.  tion  to  his  executor  tliat  he  never 

(/)  Deering  r.ToiTington,  1  Salk.  meant  to  call  for  payment  of  it. 

79.     But    in    Bym  v,  Godfrey,    4  (g)   See  Walk.  Convey.  48,  note 

Ves.  6,  it  was  held  that  a  promis-  by  Morley  &  Coote. 
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sets  which  go  to  his  heir.  (A)  Yet  this  must  not  be  understood 
of  every  term  which  attends  the  inheritance :  for  where  a 
termor  purchases  the  freehold  and  inheritance,  and  takes  a 
conveyance  thereof  in  the  name  of  a  trustee,  although  the 
term  in  himself  will  be  attendant  on  his  equitable  fee  simple, 
yet,  at  his  death,  it  will  be  assets  in  the  hands  of  his  personal 
representatives,  (t ) 

Fund  for  spe-  It  must  be  observed,  that  executors  or  administrators  can- 
^^mend^  not  be  in  a  better  condition,  with  respect  to  the  estate  of  the 
assets.  deceased,  than  he  himself  would  have  been  in;  and  therefore 

they  cannot  employ  as  general  assets,  property  which  he  would 
have  been  bound  to  apply  to  a  particular  purpose :  Thus,  in 
Hcusall  v.  Smithers,  (J)  a  remittance  in  bills  and  notes  for  a 
specific  purpose,  viz.,  to  answer  acceptances,  was  received 
by  an  administrator,  in  consequence  of  the  death  of  the  party 
to  whom  the  remittance  was  made :  and  it  was  held,  that  the 
special  purpose  operated  as  a  lien,  and  that  the  sum  remitted 
could  not  be  applied  by  the  administrator  as  general  assets. 

Other  instances  may  occur,  where  personal  property  may 
be  in  the  hands  of  the  executor,  and  yet  not  applicable  to  any 
but  a  special  purpose :  Thus,  in  Parry  v.  Ashley,  (k)  the  tes- 
tator charged  his  real  estate,  which  consisted  of  one  house 
only,  with  an  annuity  to  his  widow,  and  subject  to  that  an- 
nuity he  devised  it  to  Sarah  Ashley  in  fee,  and  appointed  her 
his  executrix :  The  testator  had  insured  the  house ;  and,  on 
the  expiration  of  the  policy  a  few  months  after  his  death,  it 
was  renewed  by  Sarah  Ashley :  The  house  was  afterwards 
burnt  down  :  And  Sir  L.  Shadwell,  V.  C.  held,  that  as  she, 
being  executrix,  renewed  the  policy,  it  must  be  taken  that 
she  did  so  in  the  character  of  executrix :  (/)    But  his  Honour 

(/i)   Tiffin  V.  Tiffin,    1  Vera.    1.  that  it  has  been  held  that  an  execu- 

Thruxton  v  Atty.  Gen.  1  Vem  341.  tor  in  trust  has  a  sufficient  interest 

(i)  Dowse   V.   Percival,    1    Vera.  to  enable  him  to  make  an  insurance 

104.      Thmxlon  v,  Atty.    Gen.    1  in  his  own  name,  on  the  life  of  a 

Vera.  341.  person  who  lias  granted  an  annuity 

(J)  12  Ves.  119.  to  the  tesUtor  :   Tidswell  v,  Anker- 

(k)  3  Sim.  97.  stein,  Peake.  N.  P.  C.  151. 

(/)   It   may  here  be    mentioned 
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tw9»  of  opbion,  that  the  proceeds  of  the  policy  could  not  be 
considered  as  part  of  the  testator's  personal  estate,  but  that 
they  were  affected  with  a  trust  for  the  benefit  of  the  parties 
interested  in  the  real  estate,  (nt) 

Where  a  deed  is  set  aside  as  fraudulent  against  any  of  the 
creditors  of  the  deceased,  the  property  becomes  assets,  and 
subsequent  creditors  are  let  in.  (n) 


f 


of  assets,  such  as  may  be  reached  at  law,  and  such  as  a  credi-  htn^Tc^^ 
tor,  suing  the  executor  in  an  action  at  law  for  a  debt  due  from  executor. 
the  testator,  might  bring  forward  in  evidence  to  disprove  the 
executor's  plea  of  plene  administravit :  But  there  are,  be- 
sides, various  interests  frequently  forming  part  of  the  estate 
of  an  executor  or  administrator,  which  are  not  recognised  as 
assets  at  law ;  and  which,  therefore,  if  administered  at  all, 
must  be  administered  in  equity :  This  latter  portion  of  the 
estate  in  the  hands  of  an  executor  or  administrator  is  called 
equitable  assets,  in  contradistinction  to  the  former,  which  is 
called  legal  assets.  In  other  words,  legal  assets  are  such  as 
are  liable  to  debts  in  the  temporal  courts,  and  legacies  in  the 
spiritual,  by  the  course  of  law :  Equitable  assets  are  such  as 
are  liable  only  by  the  help  of  a  court  of  equity. 

A  most  important  distinction  exists,  with  respect  to  the 
administration  of  these  two  kinds  of  assets :  if  they  are  legal^ 
they  must  be  administered  by  the  executor  or  administrator 
of  the  deceased  in  a  due  course  of  administration,  haviog  re- 
gard to  those  rules  of  priority  among  creditors,  which  have 
already  been  investigated  in  this  treatise  :  (o)  But  if  the  as- 
sets in  the  hands  of  an  executor  are  equitable,  then,  although 
the  precedence  in  payment  of  debts  to  legacies  must  be  re- 
spected, yet,  as  among  creditors,  assets  must  be  applied  in 
satisfaction  of  all  the  claimants,  pari  passu,  without  any  re- 

(m)   See  Rook  v,  Warth,  1  Ves.  of  the  general  personal  estate, 

sen.  461.    See  also  Cruickshank  v.  (;i)    Richardson  v.  Smallwood,  1 

Robarts,  6  Madd.  104,  for  another  Jac.  552.    See  ante,  p.  487,  488. 

instance  of  assets  in  the  hands  of  (o)  Ante,  p.  65\.  et  seq, 
executors  not  being  regarded  as  part 

3  X 


Hitherto  the  subject  has  been  confined  to  the  consideration  Equitable 

"  e 


1034  Of  Assets.  [Pt.  IV.  Bk.  i. 

gard  to  the  priority  in  rank  of  one  debt  to  another :  The 
principle  of  this  diatinetion  is,  that  in  natural  justice  and  con- 
science,  and  in  the  contemplation  of  a  court  of  equity,  all 
debts  are  equal,  and  the  debtor  is  equally  bound  to  satiirfy 
them  all,  whether  by  specialty  or  by  simple  contract :  There- 
fore, since  a  claimant  upon  equitable  assets  is  under  the  ne- 
cessity of  going  to  a  court  of  equity  in  order  to  reach  them, 
that  court  will  act  only  according  to  the  rule  of  doing  justice 
to  all  creditors,  without  any  distinction  as  to  priority.  (/>) 

In  accordance  with  this  principle,  it  should  seem  clear, 
that  the  equity  of  redemption  of  a  term  for  years  is  equitable, 
and  not  legal,  assets  in  the  hands  of  an  executor  or  adminis- 
trator ;  because  the  mortgage  being  forfeited  at  law,  and  the 
whole  estate  thereby  vested  in  the  mortgagee,  the  right  of 
redemption  is  merely  equitable  property  at  the  time  of  ,the 
death  of  the  testator  or  intestate :  And  to  this  effect  Sir 
Joseph  Jekyll  delivered  his  opinion,  after  great  deliberation, 
in  the  case  of  The  Creditors  of  Sir  Charles  Cox :  {q)  And 
Lord  Hardwicke  held  accordingly,  in  the  case  of  HariweU  ▼« 
Chitters.  (rr) 

It  must,  however,  be  observed,  that  in  Sharpe  v.  Scarbo' 
rough,  (r)  it  was  stated  by  Mitford,  Solicitor-General,  in  ar- 
gument, that  The  Case  of  Sir  Charles  Cox's  Creditors  and 
Hartwell  v*  Chitters  have  been  considered  as  overruled :  and 
Mr.  Cox,  in  a  note  to  his  edition  of  Peere  Williams,  doubts 
the  authority  of  those  decisions,  («)  and  cites  several  cases  (1) 
to  shew  that  it  has  been  decided  that  chattels,  whether  real 
or  personal,  mortgaged  or  pledged  by  the  testator,  and  re- 

(jt))    Plunkct  V,  Penson,   2   Atk.  (rr)  Ambl.  308. 

294.  (r)  4  Ves.  541. 

(q)  3  P.  Wms.  342.  It  is  said  in  (s)  3  P.  VVms.  344. 
the  note  by  Mr.  Cox,  3  P.  Wms.  (t)  Hawkins  v.  Lawse,  1  Leon. 
344,  that  it  appears  from  the  Reg.  155.  Alexander  v.  Lady  Gresharo, 
Lib.  that  the  point  was  not  in  fact  i  Leon.  225.  Harecourt  v.  Wren- 
determined;  but  it  seems  unques-  ham,  or  Harwood  v.  Wraynam, 
tionable  that  the  Master  of  the  Rolls  Moore.  858.  1  Roll.  Rep.  56.  1 
delivered  a  solemn  opinion  that  the  Brownl.  76.  1  Roll.  Abr.  920.  (G) 
equity  of  redemption  was  equitable  pi.  5. 
assets. 
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deemed  by  the  executor,  shall  be  assets  at  law  in  the  hands 
of  the  executor,  for  so  much  as  they  are  worth  beyond  the 
sum  paid  for  their  redemption,  though  recoverable  only  in 
equity.  But  it  is  submitted,  that  the  authorities  collected  by 
Mr,  Cox  do  not  shew  that  chattels  redeemed  by  the  execu- 
toT,  in  cases  where  the  testator  survived  the  day  of  redemp- 
Hon,  are  legal  assets :  (ti)  And  Mr.  Justice  Bayley,  io  his 
judgment  in  Clay  v.  Willis,  (v)  cites  The  Creditors  of  Sir 
Charles  Cox,  and  Hartwell  v.  Chitters,  as  establishing  that 
the  equity  of  redemption  of  a  term  is  equitable  assets.  There 
seems^  therefore,  no  good  ground  for  doubting  the  authority  of 
these  cases. 

There  are,  nevertheless,  other  instances  in  which  the  prin- 
ciple, on  which  the  doctrine  of  equitable  assets  rests,  appears  to 
have  been  lost  sight  of.  Thus,  in  Wilson  v.  Fielding,  (w)  it  was 
adjudged  by  Lord  Macclesfield,  that  personal  assets,  as  a 
lease  for  years,  a  bond,  or  the  grant  of  an  annuity,  in  a  trus- 
tee's name,  should  be  applied  as  legal  assets  in  a  due  course 
of  administration,  although  a  creditor  could  not  come  at  them 
without  the  aid  of  a  court  of  equity :  And  the  same  law  was 
laid  down  by  Sir  Joseph  Jekyll,  in  The  Case  of  Sir  Charles 
Coo/s  Creditors,  (x) 

With  respect  to  that  portion  of  the  estate  of  an  executor 
or  administrator,  which  consists  of  the  proceeds  of  the  sale  of 


(i«)  The  author  of  Wentworth's 
Office  of  an  Executor  admits  that 
where  the  redemption  by  the  exe- 
cutor is  after  the  day  of  payment, 
equity  only  and  not  law  can  make 
any  part  of  the  value  assets  in  his 
hands :  p.  186.  14th  edit.  Ante,  p. 
1015. 

(v)  1  B.&C.  372.  Tliis  part  of 
Mr.  Justice  Bayley's  judgment  is  also 
cited  and  relied  upon  by  Lord  Ten- 
terden,  C.  J.  in  Barker  v.  May,  9  B. 
&C.493. 

(w)  2  Vem.  763.  It  should  seem, 
by  the  report  of  this  case  in  10  Mod. 


427,  that  Lord  Macclesfield,  at  this 
period,  altogether  denied  the  doctrine 
of  administering  equitable  assets 
pari  passu.  The  case  was  cited  be- 
fore Lord  Hardwicke  in  Hartwell  v. 
Chitters,  ubi  supra, 

(x)  3P.Wms.342.  If  these  autho- 
rities did  not  exist,  it  should  seem  that 
it  might  safely  be  stated,  that  all  trust 
estates  of  a  chattel  interest  are  equit- 
able assets :  In  fact,  before  the  Statute 
of  Frauds,  all  trust  estates  were  equit- 
able assets,  either  real  or  personal : 
By  that  statute,  trust  estates  in  fee 
simple  are  become  legal  real  assets. 
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f6al  propwtj,  it  18  now  folly  setded,  that  sach  prooeeds  are 
0quiiaih  and  not  l^;al  auets.  In  some  of  the  older  caeoty 
indeed,  it  has  been  holden,  that  where  land  is  deriaed  Iq 
eKecaton  for  the  payment  of  debts  and  legacies,  or  is  deriaed 
to  be  sold  by  ezeoators,  or  de?ised  to  execntors  to  be  sold 
for  that  purpose,  the  proceeds  arising  from  the  sale  are  l^gal 
assets :  (y)  But  later  cases  ha?e  completely  established,  tiiai 
.  in  all  cases  they  constitute  merely  equitable  assets,  (x)  In 
CZdy  ▼•  WUUi,  (a)  A.  mortgaged  lands  in  fee  to  B.  and  Co., 
with  41  power  of  sale  upon  trust,  to  repay  themselTes  the 
monies  adTaoced,  ftc.,  and  to  pay  over  the  surplus  to  A*,  his 
executors,  and  administrators :  Before  any  sale  was  made,  A« 
died,  haying  devised  all  his  real  and  personal  property  to  C. 
and  D.  (whom  he  also  made  executors)  upon  trust,  to  sdi 
and  pay  debts,  &c. :  During  the  lifetime  of  C.  and  D.,  B. 
and  Ca  sold  the  estate,  and  paid  the  surplus  into  the  hands 
of  E.,  who  was  agent  for  C.  and  D. :  Whilst  the  money 
remained  in  E/s  hands,  C.  and  D.  died ;  £•  also  died  soon 
after,  leaying  the  defendant  his  executor:  The  [daintiflGi, 
haying  taken  out  administration  de  ftoair  non,  with  the  will  of 
A«  annexed,  brought  an  action  for  money  had  mid  received 
against  the  defendant :  And  it  was  held  by  the  Court  of 
King^s  Bench  that  it  could  not  be  maintained ;  for  that  the 
money  in  the  defendant's  hands  was  equitable,  and  not  legal 
assets,  and  therefore  would  not  have  been  recoverable  by  C. 
and  D.  in  their  representative  character.  In  Barter  v.  May,  (fi) 
the  testator  devised  to  his  executors,  their  heirs  and  assigns, 
his  lands  upon  trust  to  sell  the  same ;  and  directed  that  the 
money  arbing  from  the  sale  should  be  deemed  part  of  his 

(y)  Girling  v.  Lee,  1  Vera.  63.  C.  C.   140,  in  notis.      Newton .«. 

Cutterback  v.  Smith,  Free.  Chanc.  Bennet,  1  Bro.  C.C.  134.  Batsonv. 

127.     Bickham  v.  Freeman,  Free.  Lindegreen,  2  Bro.  C.  C.  94.  Bailey 

Chanc.  136.    Anon.  2  Vera.  133.  v.Ekins,  7  Ves.  319.    Shiphard  v. 

Greaves  v.  Fowell,    2   Vera.  248.  Lutwidge,  8  Ves.  26.  Clay  v.  Willis, 

Anon.  2  Vera.  405.  Burwell  v.  Cor-  1  B.  &  C.  364.    Barker  v.  May,  9 

rant,  Uardr.  405.  B.  &  C.  489. 

(m)  Lewin  v.  Okeley,  2  Atk.  50.  (a)  1  B.  &  C.  364. 

Silk  V.  Prime,  1  Bro.  C.  C.  138,  in  (6)  9  B.  &  C.  489. 
notit.    Barton  v.  Boucher,  1  Bro. 
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personal  estate,  and  that  it  should  be  subject  to  the  disposi* 
tion  made  concerning  his  personal  estate :  He  then  directed 
his  personal  estate  to  be  sold ;  and  when  the  money  arising 
from  the  sale  of  his  personal  and  real  estate  should  be  col- 
lected, he  disposed  of  it  in  the  manner  mentioned  in  the  will, 
and  among  other  dispositions  he  bequeathed  a  legacy  to  A.  B. : 
The  Court  of  King's  Bench  held,  that  the  money  arising 
from  the  sale  of  the  real  estate  was  equitable  assets :  And  a 
prohibition  was  granted  to  the  Consistorial  Court  at  Nor- 
wich, in  which  a  legatee  had  sued  for  his  legacy,  and  the 
executor,  having  accounted  for  all  the  personal  estate,  ad- 
mitted that  he  had  in  his  hands  a  sum  of  money  arising  from 
the  sale  of  the  real  estate :  And  Lord  Tenterden  observed, 
that  it  was  quite  clear  that  the  testator  could  not  alter  the 
legal  character  of  the  property,  by  directing  that  it  should  be 
considered  as  part  of  his  personal  estate. 

Where  the  assets  are  partly  legal,  and  partly  equitable, 
though  equity  cannot  take  away  the  legal  preference  on  legal 
assets,  yet  if  one  creditor  has  been  partly  paid  out  of  such 
legal  assets,  when  satisfaction  comes  to  be  made  out  of  equit- 
able assets,  the  Court  will  postpone  him  until  there  is  an 
equality  in  satisfaction  to  all  the  other  creditors  out  of  the 
equitable  assets,  proportionable  to  so  much  as  the  legal  cre- 
ditor has  been  satisfied  out  of  the  legal  assets,  (c) 

Where  a  man  has  a  general  power  of  appointment  over  a  Beneficial  in 
fund,  and  he  actually  exercises  his  power,  whether  by  deed  ^  twweT 
or  will,  the  property  appointed  shall  form  part  of  his  assets, 
so  as  to  be  subject  to  the  demands  of  his  creditors  at  his 
death,  in  preference  to  the  claims  of  his  legatees  or  appoint- 
ees, {d)     But  in  order  to  raise  this  equity,  the  power  must 

(c)  Morrice  v.  Bank  of  England,  Townshend  v.  Windham,  2  Ves.  sen. 
Cas.  Temp.  Talb.  220,  by  Lord  9.  Pack  v.  Bathurst,  3  Atk.  269. 
Talbot.  Trougbton  «.  Troughton,  3  Atk.  656. 

(d)  Thompson  v.  Towne,  2  Vera.      George  v,  Milbanke,  9  Ves.    190. 
319.    Hinton  v.  Toye,  1  Atk.  465.      Jenney  v.Andrews,  6  Madd.  264. 
Bainton    v.    Ward,    2    Atk.    172. 
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be  aotaally  eseoated,  for  equity  never  ddi  the  noii-^zeestxm 
ef  a  power.  («)  And  altlioiigii  oiedifdn  in  these  eaeee  pre- 
¥ul  over  ¥oliinteiBra,  yet  if  a  party  taking  nnder  a  Tolimtaij 
qipointment  §eU  to  a  person  kanAJUb,  and  fot  a  T^dnaUe  coo* 
sideiation,  sneh  person,  in  analogy  to  the  deddons  on  Ae 
ststate  of  Tolnntary  oonTeyanees,  will  be  preferred  to  die 
ereditoTs,  as  haying  a  preferable  eqiniy  to  them.(/) 

(0  Hdiiiesv.Co|^iiU,7  Vet.499.         (/)  George  v.  Mflbsake,  9  Vet. 
13  Vet.  806.  190.    Hart  v.  MiddldMint,  8  Atk. 

377.    Si^.  IVm.  389. 4di  edit. 
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CHAPTER  THE  SECOND. 

OF  REAL  AiiSKTS:  AND  OK  rilK  UXON^KRATION  OK  THE 
REAL  ESTATE  BY  THE  PERSONAL:  AND  HEREWITH 
OF    THE    MARSHALLING    OK   ASSETS. 


Section  I. 
Of  the  Uxoneralion  of  the  Real  Estate  by  the  Personal, 

Besides  the  liability  of  the  executor  or  admiuistrutor  in  re-    Real  assets  ia 
'spect  of  the  personal  assets  in  his  hands,  the  heir  of  the  de-   {jj^  ^^  f  ^ 
ceased  is  liable,  to  the  extent  of  tke  real  assets  descended, 
for  the  payment  of  his  ancestor's  debts  of  a  certain  quality ; 
viz.,  those  due  on  bonds,  covenants,  or  other  specialties,  in 
cases  where  the  deceased  bound  himself  and  his  heirs,  (a) 

It  is  not  thought  necessary  to  discuss,  in  this  place,  what 
portion  of  the  real  property  of  the  deceased  the  law  regards 
as  assets  by  descent;  nor  to  investigate  the  circumstances 
under  which  the  real  assets  are  to  be  considered  as  legal  or 
equitable:  Questions  of  this  nature  are  rather  matters  be- 
tween the  heir  and  the  creditors,  than  relative  to  the  office  of 
an  executor  or  administrator,  and  therefore  appear  foreign  to 
the  subject  of  this  treatise. 

Creditors  by  specialties  which  affected  the  heir,  provided  of  the  de- 
he  had  assets  by  descent,  had  not,  at  common  law,  the  same   ^'^^^ ' 

(a)  Tlie  heir  is  also  liable  on  a  debt  docs  not  lie  against  him  on  the 

judgment  recovered  against  his  an-  judgment  or  recognizance,  as  it  does 

cestor,  or  a  recognizance  acknow-  on  tlie  bond  of  his  ancestor ;  but  a 

ledged  by  him ;  but  he  is  chargeable  scire  facias  only,  to  have  execution 

only  as  tenant  of  the  limds,  and  not  of  the  lands  in  his  hands :  2  Saund.  7. 

as  heir  :   and  therefore  an  action  of  note  (4)  to  Jeffreson  v,  Morton. 
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remedy  against  the  devisee  of  their  debtor.  To  obviate  this 
mischief,  the  statute  of  8  W.  8c  M.  c.  14.  was  passed :  wUoh 
has  been  lately  repealed  and  re-enacted  with  additional  pffo- 
▼isicms  calculated  to  remedy  certain  omissions  in  the  former 
statute.(ft)  By  statute  1  W.  4  .c. 47.,  after  reciting  that '^  it 
is  not  reasonable  or  just,  that  by  the  practice  or  contriTaiioe 
of  any  debtors  their  creditors  should  be  ddrauded  of  their 
just  debts,  and  nevertheless  it  hath  often  so  happened,  that 
where  several  persons  having,  by  bonds,  covenanis,  or  other 
qieoialties,  bound  themselves  and  their  heirs,  and  have  after- 
wards died  seised  in  fee  simple  of  and  in  manors,  memmageBp 
lands,  tenmnents,  and  hereditaments,  or  had  power  or  autho- 
rity to  dispose  of  or  charge  the  same  by  their  wills  or  testa- 
ments, have,  to  the  defrauding  of  such  their  creditors,  by 
their  last  wills  or  testaments,  devised  the  same  or  disposed 
thereof  in  such  manner  as  such  creditors  have  lost  their  said 
debts ;"  it  is,  by  section  2,  enacted,  ''  that  all  wills  and  test»- 
mcntary  limitations,  dispositions,  or  appointments^  alieady 
made  by  persons  now  in  being,  or  hereafter  to  be  made  by 
any  person  or  persons  whomsoever,  of  or  concerning  any  ma- 
nors, messuages,  lands,  tenements,  or  hereditaments,  or  any 
rent,  profit,  term,  or  charge  out  of  the  same,  whereof  any 
person  or  persons,  at  the  time  of  his,  her,  or  their  decease, 
shall  be  seised  in  fee  simple,  in  possession,  reversion,  or  re- 
mainder, or  have  power  to  dispose  of  the  same  by  his,  her,  or 
their  last  wills  or  testaments,  shall  be  deemed  or  taken,  (only 
as  against  suipb  person  or  persons,  bodies  politic  or  corporate, 
and  his  and  their  heirs,  successors,  executors,  administrators, 
and  assigns,  and  every  of  them,  with  whom  the  person  or 
persons  making  any  such  wills  or  testaments,  limitations,  dis- 
positions, or  appointments,  shall  have  entered  into  any  bond. 


(b)  The  former  statute,  giTing  the 
specialty  creditor  a  remedy  against 
the  devisee,  3  W.  &  M.  c.  47,  did 
not  extend  to  damages  for  breaches 
of  covenant  or  contracts  under  seal 
made  by  the  testator:  And  it  was 
therefore  held,  that  an  action  of  co- 


venant did  not  lie  upon  this  statute 
against  the  heir  and  devisee  to  re- 
cover damages  for  a  breach  of  cove- 
nant made  by  the  devisor,  but  the 
remedy  thereby  given  was  confined 
to  cases  where  debt  lies :  Wilson  ft. 
Knubley,  7  East.  128. 
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covenant^  or  other  specialty,  binding  his,  her,  or  their  heirs,) 
to  be  fraudulent,  and  clearly,  absolutely,  and  utterly  void, 
frustrate,  and  of  none  effect ;  any  pretence,  colour,  feigned  or 
presumed  consideration,  or  any  other  matter  or  thing  to  the 
contrary  notwithstanding/' 

And,  by  section  3^  ''  for  the  means  that  such  creditors  may 
be  enabled  to  recover  upon  such  bonds,  covenants^  and  other 
specialties,  be  it  further  enacted,  that  in  the  cases  before 
mentioned  every  such  creditor  shall  and  may  have  and  main- 
tain his,  her,  and  their  action  and  actions  of  debt  or  covenant 
upon  the  said  bonds,  covenants,  and  specialties  against  the 
heir  and  heirs  at  law  of  such  obligor  or  obligors,  covenantor 
or  covenantors,  and  such  devisee  and  devisees,  or  the  de- 
visee or  devisees  of  such  first-mentioned  devisee  or  devisees 
jointly,  by  virtue  of  this  act ;  and  such  devisee  and  devisees 
shall  be  liable  and  chargeable  for  a  false  plea  by  him  or  them 
pleaded  in  the  same  manner  as  any  heir  should  have  been  for 
any  false  plea  by  him  pleaded,  or  for  not  confessing  the  lands 
or  tenements  to  him  descended." 

Again,  by  section  9.  of  the  same  statute,  it  is  further  en-  real  assets  of 
acted,  **  that  from  and  after  the  passing  of  thb  act,  where  ^'^"®^- 
any  person  being,  at  the  time  of  his  death,  a  trader,  within 
the  true  intent  and  meaning  of  the  laws  relating  to  bankrupts, 
shall  die  seised  of  or  entitled  to  any  estate  or  interest  in 
lands,  tenements,  or  hereditaments,  or  other  real  estate,  which 
he  shall  not  by  his  last  will  have  charged  with  or  devised  sub- 
ject to  or  for  the  payment  of  his  debts,  and  which  would  be 
assets  for  the  payment  of  his  debts  due  on  any  specialty  in 
which  the  heirs  were  bound,  the  same  shall  be  assets  to  be 
administered  in  courts  of  equity  for  the  payment  of  all  the 
just  debts  of  such  person,  as  well  debts  due  on  simple  con- 
tract as  on  specialty ;  and  that  the  heir  or  heirs  at  law,  de- 
visee or  devisees  of  such  debtor,  and  the  devisee  or  devisees 
of  such  first-mentioned  devisee  or  devisees,  shall  be  liable  to 
all  the  same  suits  in  equity,  at  the  suit  of  any  of  the  creditors 
of  such  debtor,  whether  creditors  by  simple  contract  or  by 
specialty,  as  they  are  liable  to  at  the  suit  of  creditors  by  spe- 
cialty in  which  the  heirs  were  bound :  provided  always,  that 
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in  the  administratioii  of  assets  by  courts  of  equity,  under  and 
by  virtue  of  this  provision,  all  creditors  by  specialty,  in  which 
the  heirs  are  bound,  shall  be  paid  the  full  amount  of  the  debts 
due  to  them  before  any  of  the  creditors  by  simple  contract  or 
by  specialty,  in  which  the  heirs  are  not  bound,  shall  be  paid 
any  part  of  their  demands."  (c) 

It  is,  however,  a  well  known  rule,  that,  as  between  the  real 
and  personal  representatives  of  all  persons  deceased,  the  per^ 
sonal  estate  in  the  hands  of  the  executor  or  administrator  is 
the  primary  and  natural  fund,  which  must  be  resorted  to  ib 
the  first  instance,  for  the  payment  of  debts,  of  every  descrip- 
tion, contracted  by  the  testator  or  intestate. 

But  it  is  clear,  that  thb  principle  can  only  regulate  the 
equitable  administration  of  assets,  and  does  not  extend  to 
the  legal  controul  of  the  creditor  of  the  deceased  :  for  it  is 
discretionary  with  him,  if  his  debt  is  of  a  nature  to  bind  both 
the  real  and  personal  estate,  whether  he  will  resort  to  the 
personal  estate  in  the  hands  of  the  executor,  or  to  the  real 
estate  descended  or  devised  :  Hence,  if  the  obligee  of  a  bond 
bring  an  action  of  debt  against  the  heir,  he  cannot  plead  that 
there  is  an  executor  who  has  assets,  {d) 

In  order,  therefore,  to  support  and  enforce  the  primary 
liability  of  the  personal  estate,  as  between  the  representatives 
of  the  deceased  debtor,  it  is  an  established  rule  in  equity, 
that  if  the  creditor  proceeds  against  the  real  estate,  descended 
or  devised,  the  heir  or  devisee,  who  has  sustained  the  loss, 
shall  be  allowed  to  stand  in  the  place  of  the  specialty  creditor, 
to  reimburse  himself  out  of  the  personal  estate  in  the  hands 
of  the  executor :  {e)  provided  such  reimbursement  will  not 

(c)  In  the  construction  of  the  re-  436.     Hitchon  v,  Bennett,  4  Madd- 

pealed    statute,  47  Geo.  3.  sess.  2.  180. 

c.  74,  which  had  the  same  object,  it  (rf)  Bro.  Assets  per  Descent.  33. 

was  held  that  the  act  applied  only  Davy    t;     Pepys,    Plowd.    439.  b. 

to  persons  who  were  traders  at  the  Quarles  v.  Capell,    Dyer.    204.  b. 

time  of  their  decease,  and  not  to  per-  Davies  v.  Churchman,  3  Lev.   189. 

sons  who  have  left  off  trade  before  Gallon  v.  Hancock,  2  Atk.  426. 
they  died  :  Keene  v.  Kiley,  3  Meriv.  {e)  Treat.  Eq.  B.  3.  c.  2.  s.  1. 


Ch.  II.  §  J.]     Of  the  Exoneration  of  the  Real  Estate. 


1043 


prejudice  any  of  the  creditors^  or  any  other  party  having  a 
more  favoured  claim  than  the  heir  or  devisee  respectively* 

Thus,  if  the  testator  enters  into  a  bond  for  himself  and  his 
heirs,  and  dies,  and  the  obligee  proceeds  against  the  heir,  and 
compels  him  to  pay  the  debt  out  of  the  real  assets,  the  heir 
may  recover  it  out  of  the  assets  in  the  hands  of  the  execn* 
tor.  (/)  And  thb  exoneration  is  extended  not  only  to  the 
k^eres  natus,  the  heir  at  law,  but  also  to  the  h(Bres  foetus,  the 
general  devisee,  (^)  or  a  particular  devisee.  (A) 

Again,  it  is  discretionary  with  a  mortgagee,  if  the  mort- 
gage deeds  contain  a  bond  or  covenant  for  the  re-payment  of 
the  mortgage-money,  whether  he  will  proceed  against  the 
heir  or  devisee  of  the  mortgagor,  or  against  his  executor : 
But  if  the  mortgagee  recovers  against  the  lands  descended 
or  devised,  the  heir  or  devisee  shall  be  reimbursed  out  of  the 
personal  estate  of  the  mortgagor,  (i  ) 

But  the  land  cannot  be  exonerated  out  of  the  personal 
estate  to  the  prejudice  of  any  person  having  a  prior  claim  to 
be  satisfied :  And  therefore  the  heir  or  devisee  shall  not 
stand  in  the  place  of  the  mortgagee  against  the  personal 
assets,  if  by  so  doing  he  would  disappoint  any  creditor,  (it)  or 
any  legatee,  except  the  residuary  legatee,  (/)  or  the  wife's 
claim  to  paraphernalia,  (m) 

It  has,  indeed,  been  laid  down,  as  a  general  proposition, 
that  the  equity,  to  have  the  personal  estate  applied  to  the 
exoneration  of  the  real,  subsists  only  between  the  heir  or 


</)  Annitage  v.  Metcalf,  1 
Chanc.  Cm.  74.  Anon.  2  Chanc. 
Cas.  5.    Treat.  £q.  B.  3.  c.2.  s.  1. 

(g)  Lutkins  v.  Leigh,  Cas.  temp. 
Talb.  54.  Galton  v.  Hancock,  2 
Atk.  436. 

(A)  Pockley  v.  Pockley,  2  Chanc. 
Cas.  84.  S.  C.  nomine,  Popley  v. 
Popley,  1  Vem.  36.  Galton  v. 
Hancock,  2  Atk.  436.  Fonbl.  Treat 
£q.  B.  3.  c.  2.  s.  3,  note  (e) 

(i)  Cope  V.  Cope,  2  Salk.  449. 
Uowel  V.  Price,  1   P.   Wms.  292. 


Johnson  v.  Milksopp,  2  Vem.  112. 
Lutkins  v,  Leigh,  Cas.  temp.  Talb. 
54.    Galton  v.  Hancock,  2  Atk.  436. 

(k)  Bartholomew  v.  May,  1  Atk. 
487. 

(0  (XNeal  V.  Mead,  1  P.  Wms. 
693.  Lutkins  v.  Leigh,  Cas.  temp. 
Talb.  53.  Davis  v.  Gardiner,  2  P. 
Wms.  190.  Rider  v.  Wager,  2  P. 
Wms.  335. 

(fit)  Tipping  «.  Tipping,  1  P. Wms. 
736.     Ante,  p.  496. 
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deriiee,  and  the  temdmrj  legatee/  and  not  against  tpe- 
cifio  or  general  legatees,  (n)  And  this  is  unqnestionaUy 
tnie  with  respeet  to  the  exoneration  of  the  heir,  (a)  Bat 
it  should  seem  that  if  a  ereditor,  with  a  gmsrai  Imr  oo 
the  land,  as  a  mere  bond  creditor,  reeorers  the  bond  debt 
against  the  real  estate  dmriMed,  the  devisee  woold  be  enti- 
tled to  exoneration  oat  of  the  personal  estate;  to  the  dis^ 
appointment  of  general  legacies,  (p)  and  peihaps  of  spedfte' 
legacies  also*  (q) 

ft  mast  be  farther  observed,  that  the  exoneration  of  the 
real  estate  oat  of  the  personal  is  confined  to  cases,  where  the 
debt  in  qnestion  is  the  proper  Mi  of  the  deceased :  for  if  it 
be  not  so,  his  heiror  devisee  most  take  the  land  cmm  onsrs : 
Thns  if  a  setdor  covenants  for  payment  of  the  portions  of 
ehildien,  cnr  widow's  jointore,  (r)  or  if  a  person  niak^  k 
volantary  gift  by  way  of  ch^Birge,'  and  covenants  for  die  pay* 
faMnt  of  the  money,  (s)  the  land  will  be  the  primary  fimd  finr 
payment* 

Again,  if  ai  man  bays  an  estate,  sabject  to  an'  existing 
mortgage,  the  land  remains  the  proper  fond  for  its  discharge, 
and  the  heir  or  devisiee  of  the  pnrchaser  connot  throw  the 
debt  on  the  personal  estate  as  the  primary  fand  for  pay- 


(n)  Hamilton  v,  Worley,  2  Ves. 
jun.  65.  Fonbl.  Treat.  Eq.  B.  3. 
c.  2.  s.  3,  note  (e). 

(p)  Lutkins  v.  Leigh,  Cas.  temp. 
Talb.  54.  Snelson  v.  Corbet,  3 
Atk.  369. 

( p)  It  is  clear  that  general  lega- 
tees cannot  marshal  the  assets  so  as 
to  stand  in  the  place  of  a  mere  bond 
creditor  against  the  land  devised: 
See  pott  I  and  therefore  it  seems 
to  follow,  that  the  devisee  shall  be 
exonerated  out  of  the  general  lega- 
cies :  Besides,  if  it  were  otherwise, 
it  would  have  the  effect  of  making  a 
devisee  of  land,  who  in  every  case  is 
as  much  a  specific  devisee  as  a  le- 
gatee of  a  specific  legacy,  bear  the 


burthen  of  the  debt,  before  the  gene- 
ral pecuniary  legatees. 

(<q)  According  to  the  decision  of 
Lord  Cowper  in  Long  v.  Short,  t 
P.  Wms.  403,  the  devisee  would 
be  entitled  to  compel  the  specific 
l^^tees  to  contribute  to  the  pay- 
ment of  the  debt,  but  not  wholly  to 
exonerate  the  land.  See  jMsf,  p. 
1056.  note  (Ac). 

(r)  Lanoy  v.  Athol,  2  Atk.  444. 
Edwards  v.  Freeman,  2  P.  Wms. 
438.  Coventry  v,  Coventry,  2  P. 
Wms.  222. 

(s)  Wilson  t;.  Darlington,  1  Cox. 
172.  S.  C.  2  P.  Wms.  664,  in  the 
notes.  £x  parte  Digby,  1  Jac  253. 
Coote.  Mortg.  502. 
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ment.  (Jt)  So  if  an  estate  descends  on  an  heir  at  law,  (u)  or 
is  devised,  (v)  charged  with  a  mortgage  debt,  and  the  heir  or 
devisee  dies,  leaving  the  debt  unpaid,  the  land  will  be  the 
fund  for  its  payment,  and  not  the  personal  estate  of  the  d^ 
ceased  heir  or  devisee:  Thus  in  Scott  v.  Beecher,{w)  a 
person  seised  of  an  estate,  subject  to  a  mortgage  created  by 
himself,  devised  all  his  real  and  personal  estate  to  his  wife 
absolutely,  and  appointed  her  executrix :  The  residuary 
personal  estate  was  more  than  sufficient  to  discharge  the 
mortgage,  which  was,  however,  continued  on  the  estate 
during  the  life  of  the  widow,  who  died  intestate,  leaving  her 
brother  her  heir  at  law  :  Administration  de  bonis  non  to  the 
effects  of  the  husband,  and  also  administration  to  the  effects 
of  the  wife,  were  granted  to  the  defendants,  against  whom 
the  brother  filed  his  bill,  claiming  to  be  indemnified  against 
the  mortgage,  out  of  the  personal  estate  of  the  husband :  But 
Sir  John  Leach,  V.  C.  rejected  the  claim,  chiefly  on  the 
ground,  that  although  the  residuary  personal  estate  of  the 
husband  had,  by  the  will,  become  the  property  of  the  wife, 
yet  the  debt  of  her  husband,  not  having  become  her  debt,  h^r 
heir  at  law  had  no  claim  to  be  indemnified  out  of  her  personal 
estate  against  the  debt  of  another  person. 

And  even  a  direct  and  original  mortgage  made  by  the  person 
to  whom  land  has  descended  or  been  devised,  will  not  operate  to 
make  his  personal  estate  the  primary  fund  for  the  discharge  of 
the  mortgage  debt,  if  the  money  borrowed  was  for  the  purpose 
of  paying  off  the  debts  (x)  or  legacies  (y)  of  the  ancestor  or 
devisor,  charged  on  the  land ;  (z)  and  the  law  will  be  the 


(0  Coote.  Mortg.  491. 

(ti)  Noel  V.  Lord  Henley,  Daniell. 
Rep.  322.  S.  C.  7  Price.  241.  S.C. 
io  Dom.  Proc.  12  Price.  213.  Coote. 
Mortg.  497. 

(v)  2  P.  Wms.  664,  note  to  Eve- 
lyn V.  Evelyn,  Coote.  Mortg.  497. 

(it)  5  Madd.  96.  Coot6.  Mortg. 
458. 

(x)  Tankerville  v,  Fawcett,  1  Cox. 
237.     S.  C.  2  Bro.  Chanc.  Cas.  57. 


Perkyns  v.  Bayntun,  2  P.  Wms.  664, 
(note  to  Evelyn  v.  Evelyn). 

(^)  Basset  v.  Percival,  1  Cox.  268. 
S.  C.  2  P.  Wms.  664,  note.  Mat- 
theson  v.  Hardwicke,  2  P.  Wms.  665. 
note.  Billinghurst  v.  Walker,  2  Bro. 
Chanc.  Cas.  604.  iiamilton  v.  Wor- 
ley,  2  Ves.  jun.  62. 

(ar)  2  Bro.  Chanc.  Cas.  604.  1 
Cox.  268. 
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same,  if  a  bond  (a)  or  note  of  hand  (&)  is  given  for  the  pay- 
ment of  sUch  debts  or  legacies. 

However,  although  the  debt  is  not  originally  the  debt  of 
the  party,  yet  it  is  optional  in  him,  by  sufficient  teatimony  of 
intention,  to  render  the  debt  his  aum:  in  which  case  hia 
personal  estate  will,  as  between  his  real  and  personal  repm- 
aentatives,  become  primarily  liable  to  discharge  the  debt. 

But  it  requires  clear  evidence  of  intention  to  make  the  debt 
his  own :  Thus  a  charge  by  will  of  debts,  generally,  on  his  real 
and  personal  estate,  will  not  be  sufficient  of  itself  to  shift  the 
onus  from  land  which  came  to  him  already  mortgaged,  whether 
by  descent,  or  by  devise,  or  by  sale,  (c)  So,  in  cases  where  the 
lands  came  to  the  deceased  by  descent  or  devise,  his  concurrence 
in  the  mortgage  deed,  and  his  personal  covenant  for  payment  of 
the  money,  on  assignment  or  transfer  of  the  mortgage,  beiDg 
only  by  way  of  additional  security  to  the  mortgagee,  will  not 
alter  the  burthen,  as  between  his  real  and  personal  representa- 
tives :  (d )  The  same  principle  applies,  if  other  estates  are 
added  to  the  security  on  a  further  sum  being  lent,  {e)  or  if 
there  be  a  covenant  on  his  part  for  increasing  the  rate  of 
interest.  (/)  And  it  seems  that  if  the  sums  borrowed  by 
him,  and  added  to  the  original  mortgage,  be  comparatively 
small,  equity  will  not  consider  that  he  had  different  intentions 
as  to  the  different  sums,  but  will  charge  the  real  estate  with 
the  whole,  (g)  In  case  the  deceased  was  a  purchaser  of  the 
equity  of  redemption,  the  rule  may,  perhaps,  be  stated  to  be, 
that  unless  the  mortgage  mouey  form  part  of  the  consideration 


(a)  Billinghurst  v.  Walker,  2  Bro. 
C.  C.  604.     Coote.  Mortg.  501 . 

(b)  Maltheson  r.  Hardwicke,  2  P. 
Wms.  665,  note. 

(c)  Lawson  v.  Hudson,  1  Bro. 
Chanc.  Cas.  58.  S.  C.  3  Bro.  P.  C. 
424.  Toml.  edit.  Ancaster  v.  Mayer, 
1  Bro.  Chanc.  Cas.  454.  Hamilton 
v.  VVorley,  2  Ves.  jun.  62.  S.  C.  4 
Bro.  Chanc.  Cas.  199.  Butler  v. 
Butler,  5  \'es.  534.     See  infra. 

(d)  Bagot  r.  Oughton,  1  P.  Wms. 


347.  Evelyn  v.  Evelyn,  2  P.  Wms* 
664.  Leman  r.  Newnham,  1  Ves. 
sen.  52. 

(e)  Ancaster  v.  Mayer,  1  Bro. 
Chanc.  Cas.  454.  464. 

(./•)  Shafto  V.  Shafto,  1  Cox.  207. 
2  P.  Wms.  664,  note. 

(g)  Lewis  V.  Nangle,  Ambl.  150. 
S.C.  2  P.  Wms.  664,  note.  Coote. 
Mortg.  490.:  This  latter .  doctrine 
must,  it  should  seem, be  received  with 
much  caution  :  Coote.  Mortg.  500. 
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money  for  the  estate,  or  the  parchaaer,  by  commumcation 
with  the  mortgagee,  clearly  take  the  mortgage  debt  on  him- 
self, as  between  his  real  and  personal  representatives,  it  will 
be  considered  a  charge  on  the  land :  (A)  And  the  mere  cove« 
nanting  of  the  mortgagor  to  pay  the  debt  will  not  make  it  his 
personal  debt :  (t )  If,  however,  the  purchaser  borrows  a  sam 
of  money  to  enable  him  to  complete  his  contract,  and  the 
estate  is,  on  the  purchase,  limited  to  the  lender  either  for  a 
term  of  years,  or  in  fee  by  way  of  mortgage,  the  debt  is  the 
proper  debt  of  the  purchaser,  and  his  personal  estate  will  be 
primarily  liable,  even  although  part  of  the  money  borrowed 
be  applied  in  discharge  of  an  existing  mortgage,  (i) 


It  frequently  occurs  that  the  deceased  has  devised  his  real   Exoneration 
estate  for  the  payment  of  his  debts,  or  of  his  debts  and  lega-  chj^dTwith 
cies,  or  has  charged  his  real  estate  with  their  payment.  (/)  debts  and  le- 
With  respect  to  the  exoneration  of  the  real  estate  from  ^^*®*' 
leg^ies,  the  general  rule  is  equally  clear,  as  it  is  with  respect 
to  debts,  that  the  personal  estate  is  the  first  and  natural  fond 
for  the  payment  of  them ;  and  the  real  estate  is  only  to  be 
resorted  to,  in  aid  of  the  personal.     Therefore,  even  in  cases 


(A)  Sugd.  V.  &  P.  179.  8lh  edit. 

(i)  Ibid,  A  distinction  is  said  to 
exist  between  the  case  of  a  man  con- 
tracting to  purchase  a  mere  equity 
of  redemption,  and  a  contract  for 
the  purdiase  of  an  estate  for  a  given 
sum,  of  which  the  mortgage  debt 
forms  part,  and  which,  on  the  pur- 
chase, is  dis(5ounted  out  of  the  con- 
sideration money;  in  which  latter 
case,  it  is  considered,  the  personal 
estate  of  the  purchaser  will  be  the 
primary  fund :  Parsons  v.  Freeman, 
Ambl.  1 16.  S.  C.  2  P.  Wms.  664, 
note  (1 ).  Belvidere  v.  Rochfort,  5 
Bro.  P.  C.  299.  Toml.  edit. :  but  see 
Coote  Mortg.  493. 

{K)  Waring  v.  Ward,  5  Ves.  670. 
S.  C.   7  Ves.  332.    Coote.  Mortg. 


492.  See  also  Marquis  of  Bute  i/. 
Cunynghame,  2  Russ.  Chanc.  Cas. 
275. 

(/)  As  to  what  shall  be  sufficient 
to  charge  the  real  estate  with  debts 
and  legacies,  see  1  Rop.  Leg.  571. 
et  seq.  3d  edit.  2  Pow.  Dev.  644.  et 
seg.  Jarman's  edit.  The  more  recent 
cases  are  Ronalds  v.  Feltham,  1  Turn. 
&  Russ.  418.  Clifford  v.  Lewis,  6 
Madd.  33.  Parker  v,  Fearnley,  2 
Sim.  &  Stu.  592.  Willan  v.  Lan- 
caster, 3  Russ.  Chanc.  Cas.  108. 
Cole  V.  Turner,  4  Russ.  Chanc.  Cas. 
376.  See  also,  as  to  the  liability  of 
land  specifically  devised,  under  a 
general  charge  of  legacies  on  the 
real  estate,  Spong  v.  Spong,  3  Bligh. 
N.  S.  84. 
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where  there  is  do  doubt  as  to  debts  and  legacies  being  effec- 
tually charged  by  the  testator  on  the  real  estate,  yet  the 
personal  estate  remains  undischarged  from  its  primary  liability 
to  those  claims. 

Accordingly  it  has  long  been  the  settled  rule  of  courts  of 
equity,  that  the  direction  of  the  testator  to  sell  or  mortgage 
his  real  estate  for  the  pajrment  of  his  debts  aod  legacies,  is  not 
alone  evidence  of  the  intention  of  the  testator  that  the  personal 
estate  should  be  exempt  from  those  charges,  and  amounts  only 
to  a  declaration  that  the  real  estate  shall  be  so  applied  to  thq[ 
extent  in  which  the  personal  estate,  which,  by  law,  b  thc^ 
primary  fund,  shall  be  insufficient  for  those  purposes,  (m) 

Nevertheless,  it  is  clear,  that  a  testator  may,  if  he  pleases, 
give  the  personal  estate,  as  against  his  heir  or  any  other 
real  representative,  discharged  from  the  payment  of  huL 
debts  and  legacies :  (it)  And  in  such  case  the  rules  of  exr 
oneration  in  favour  of  the  heir  or  the  devisee,  which  have 
hitherto  been  the  subject  of  this  chapter,  altogether  fail  of 
aj^lication. 

A  most  important  question,  therefore,  arises,  viz.  what  is 
the  mode  of  expression,  on  the  part  of  the  testator,  which 
will  give  the  personal  estate  exempt  from  such  payment,  in 
contravention  of  the  ordinary  rule  that  such  estate  is  first 
liable. 

In  the  earlier  cases,  it  was  laid  down,  that  express  words 
of  exemption  were  necessary :  (o)  But  this  rule  has  been 
relaxed  by  subsequent  decisions ;  and  it  is  now  settled  that  the 
personal  fund  will  be  exempted,  if  the  intention  of  the  tes- 
tator in  its  favour  can  be  collected  from  a  sound  interpreta- 
tion put  upon  the  whole  will ;  in  other  words,  if  there  ap- 
pears from  the  whole  testamentary  disposition  taken  together, 
an  intention  on  the  part  of  the  testator  so  expressed,  as  to 
convince  a  judicial  mind,  that  it  was  meant,  not  merely  to 

(w)  Rhodes  v.  Rudge,  1  Sim.  84.  (o)  Fereyes  v.  Robertson,  Bunb. 

85.  302.   Dolman  v.  Smith,  Free.  Chanc. 

(n)   Ancaster  v.    Mayer,   1    Bro.  458. 
Chanc.  Cas.  462. 
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charge  the  real  estate,  but  so  to  charge  it  as  to  exempt  the 
personal,  {p) 

It  is  obvioaSy  therefore,  that  it  is  impossible  to  lay  down 
any  general  rule  as  a  guide  upon  this  question :  since  the 
construction  of  every  will,  in  which  the  point  arises,  must 
depend  merely  upon  the  individual  circumstances  of  the 
particular  case :  and  in  these,  as  in  all  other  cases  of  inference 
or  implication,  except  necessary  or  logical  implication,  there 
may  be  a  difference  of  opinion  between  the  most  eminent 
judges  who  are  called  on  to  consider  the  circumstances.  The' 
difficulty  with  which  the  whole  subject  is  surrounded  is  de- 
monstrated by  the  following  observations  of  Lord  Eldon,  in 
Booth  v.  BlundeU,  {q)  **  On  a  comparison  of  all  the  cases  which 
have  arisen,  it  is  scarcely  possible  to  find  any  two  in  which  the 
court  altogether  agrees  with  itself;  there  being  scarcely  a 
single  circumstance  that  is  considered  in  one  case  as  a  ground 
of  inference  in  favour  of  the  intention,  but  it  is  considered  in 
other  cases  as  against  the  same  inference  ;  and  I  can  find  no 
rule  deducible  from  all  that  has  been  said  on  the  subject,  but 
this,  (which  appears  to  be  a  rule  supported  by  all  the  cases 
taken  together,)  namely,  that  since  it  has  been  laid  down  that 
express  words  are  not  necessary  to  exempt  the  personal  es- 
tate, there  must  be  in  the  will  that  which  is  sometimes  deno- 
minated *  evident  demonstration,'  sometimes  *  plain  inten- 
tion,' and  '  necessary  implication,'  to  operate  that  exemp- 
tion." 

In  some  of  the  earlier  cases,  evidence  dehors  the  will  was 
recrived,  to  shew  the  testator's  intention :  But  on  this  point, 
Lord  Eldon  expressed  his  clear  opinion,  in  Booth  v.  Blun- 
dell,  (r)  that  with  regard  to  circumstances  dehors  the  will, 
which  have  been  sometimes  called  in  to  assist  in  explaining 
it,  inch  as  the  respective  amount  of  the  real  and  personal  es- 
tate, the  greater  or  less  degree  of  personal  favour  which  the 
testator  may  be  presumed  to  have  entertained  towards  this  or 
that  object  of  his  bounty,  and  others  of  that  nature,  they 
ought  all  to  be  set  aside  in  the  consideration  of  a  question 

(p)  By  Lord  Eldon  *in  Bootle  v.         (9)  1  Meriv.  219. 
Blundell,  1  Merir.  230.  (r)  1  Meriv.  216. 
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depending  on  a  will,  such  question  being  fit  to  be  decided 
only  by  an  examination  of  the  whole  will  taken  together.  (#) 

The  principle  which  has  the  greatest  influence  on  the  de- 
termination of  this  question,  and  which  has  been  unifomily 
supported  by  all  the  cases,  is,  that  it  is  not  enough  for  the 
testator  to  have  charged  his  real  estate  with,  or  in  any  man- 
ner devoted  it  to,  the  payment  of  his  debts  and  legacies : 
The  rule  of  construction  is  such  as  aims  at  finding,  not  that 
the  real  estate  is  charged,  but  that  the  personal  estate  is  dis- 
charged. (0  In  other  words,  it  is  not  by  an  intention  to 
charge  the  real,  but  by  a  plain  intention  to  discharge  the  pei^ 
soual  estate,  that  the  question  is  to  be  decided,  (k) 

Thus  it  has  been  held,  that  a  mere  bequest  of  residuary 
personal  estate  by  the  term  ''  residue,"  (v)  or  ''  aU  my  per- 
sonal estate,"  {w)  or  a  like  bequest  after  previous  sums  or  ar- 
ticles given  out  of  it,  {x)  or  as  of  personal  property  **  not 
otherwise  disposed  of,"(y)  is  not  singly  sufficient  to  exempt 
the  personal  fund  from  its  natural  primary  obligation  to  pay 
debts  and  legacies,  although  the  real  estate  be  also  subjected 
to  their  payment  by  the  will.  Again,  charging  the  real  es- 
tate ever  so  anxiously  for  the  discharge  of  debts,  will  not  of 
itself  exempt  the  personal :  (2)  And  whether  the  whole  real 
estate  be  charged  with  debts  and  legacies,  (a)  or  a  sufficient 
part  of  it,  (5)  or  a  specific  part  of  it,  (c)  or  it  be  given  io 


(s)  See  also  Inchiquin  v.  French, 
1  Cox.  9.    Stephenson  i'.  Ileathcote, 

1  Eden.  39.      Andrews  v.  Emmot, 

2  Bro.  Chanc.  Cas.  297.  Standen  v, 
Standen,  2  Ves.  jun,  589.  But  see 
the  remark  of  Sir  J.  Leach,  V.  C.  in 
Rhodes  v.  Rudge,  1  Sim.  88. 

(/)  1  Meriv.  220. 

{u)  1  Meriv  230. 

(v)  Samwell  v.  Wake,  1  Bro. 
Chanc.  Cas.  144.  Tait  v.  Lord 
Northwick,  4  Ves.  824. 

{w)  Harewood  r.Child^  cited  Cas. 
temp.  Talb.  204.  Haslewood  v. 
Pope,  3  P.  Wmh.  324.  Brummel  r. 
Prothero,  3  Ves.  111.     Aldridge  r. 


Wallscourt,  1  Ball.  &  Beat  312: 
but  see  post.  p.  1052. 

(1)  Brydges  v.  Phillips, 6  Ves.  567. 

(y)  Hartley  v,  Hurle,  5  Ves.  540. 

(1)  By  Lord  Loughborough  in 
Tait  V.  Northwick,  4  Ves.  824. 

(a)  Dolman  v.  Smith,  Prec.  Chaoc. 
456. 

{b)  Inchiquin  v.  French,  Ambl. 
33.  37.  S.  C.  1  Cox.  1.  Rhodes  v. 
Rudge,  1  Sim.  79. 

(c)  White  V.  W^hite,  2  Vern.  43. 
Bridgman  v.  Dove,  3  Atk.  201. 
Fitzgerald  v.  Field,  1  Russ.  Chanc. 
Cas.  428. 
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trast  to  pa;  debts  and  legacies  by  sale  of  it,  (cf)  or  a  term  of 
years  be  created  out  of  it  for  those  purposes,  (e)  still  the  per- 
sonal estate  must  be  first  applied.  Again,  neither  a  devise 
for  payment  of  debts  and  legacies  out  of  the  rents  of  real  es- 
tates, (/)  nor  a  devise  on  condition  of  the  devisee  paying  the 
debts,  (jf)  nor  a  mere  charge  of  funeral  and  testamentary 
expences,  as  well  as  debts,  on  the  land,  (A)  nor  an  express 
charge  of  only  some  of  the  debts  upon  the  personalty ^(i) 
will  exempt  the  personal  fund  from  its  legal  primary  liabi- 
Kty.  O) 

A  very  strong  inference  against  the  claim  of  exemption 
of  the  personal  estate,  appears  to  be  the  circumstance  of  its 
falling  to  the  executor  for  his  benefit,  virtute  officii,  (k)  or  in 
an  instance  of  the  gift  of  the  personal  estate  to  the  executor 
as  a  legacy,  and  the  appointment  of  him  to  be  executor,  being 
in  one  and  the  same  sentence :  (/)  but  the  converse  of  the 
proposition  above  stated,  i.  e.  the  gift  of  the  legacy,  and  the 
appointment  of  the  legatee  to  be  executor,  being  in  distinct, 
sentences,  will  not  of  ifself  afford  an  inference  for  the  exemp- 
tion of  the  personal  estate.  Cases  are,  however,  to  be  found, 
in  which  the  executor  has  been  held  to  take  the  personal  es- 
tate, or  residue  of  a  personal  estate,  as  a  specific  legacy,  ex- 
empt from  the  payment  of  debts,  {m) 

Ag^n,  the  circumstance  of  the  same  persons  being  ap- 
pointed trustees  and  executors,  has  had  considerable,  weight 
in  inducing  judges  to  draw  an  inference,  that  the  personal  es- 

(d)  Inchiquin  v.  French,  1  Cox.  1.  2  Scho.  &  Lef.  538.  Bootle  v.  Blun- 
S.  C.  Ambl.  33.  Hancox  v.  Abbey,  dell,  1  Meriv.  228,  229 :  but  see 
11  Ves.  186.  jw)sf  p.l052. 

(e)  Tower  v.  Rous,  18  Ves.  132.  (*)  Watson  v.  Brickwood,  9  Ves. 
(/)   Hartley    r.  Hurle,   5    Ves.      447. 

540.  ij)  1  Rop.  Leg.  609.  3d  edit. 

(g)  Bridgman  v.  Dove,  3  Atk.201.  {k)  Gray  v,  Minnethorpe,  3  Ves. 

(h)  Walkeri;.  Jackson,  2  Atk.  626.  106.     Coote.  Mortg.  463. 

Stepbenson  V.  Heathcote,  1  Eden.  38.  (/)  Bromhall  v.  Wilbraham,  Cas. 

Brydges   v,  Phillips,   6   Ves.  570.  temp.  Talb.  274.  Coote.  Mortg.  463. 

See  also  Gray  v.  Minnethorpe,  3  (m)  Hall  v.  Brooker,    Gilb.    Eq. 

Ves.    103.      Hartley  v.  Hurle,    5  Rep.  73.    Coote.  Mortg.  463. 
Ves.   540.       MCleland   r.  Shaw, 
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tate  is  not  to  be  exempted ;  (o)  and  Lord  Alvanley  has  re* 
marked,  (p)  that  the  circumstance  of  the  trustees  not  being 
the  executors,  affords  a  strong  inference  as  to  the  real  inten- 
tion, and  is  always  favourable  to  the  exemption  of  the  per- 
sonal estate,  (q) 

It  has  been  already  stated,  that  a  mere  charge  of  fungal 
expences  upon  the  real  estate  will  not  exempt  the  personal 
fund  from  its  primary  liability  to  debts,  &c.  However,  such 
a  charge,  in  concurrence  with  other  circumstances,  has,  in 
some  cases,  had  importance  attached  to  it,  in  exempting  the 
personal  estate  from  debts,  &c.,  upon  the  reasoning,  that,  as 
funeral  expences  particularly  attach  themselves  to  the  per- 
sonal fund  in  the  hands  of  executors,  the  testator,  by  trans- 
ferring that  duty  from  them  to  the  trustees  of  the  real  es- 
tate, must  have  intended  to  give  the  whole  of  the  personalty 
to  the  legatee,  specifically  discharged  from  every  obligation  to 
which  it  was  naturally  liable,  (r)  On  the  other  hand,  in  some 
instances,  the  omission  to  charge  funeral  expences  on  the  real 
estate  has  been  considered  a  circumstance  of  some  weight,  to 
shew  that  the  personal  estate  is  not  to  be  exempt,  because  it 
shews  that  the  testator  intends  the  personal  estate  to  be 
charged  beyond  the  particular  legacies  or  charges  mentioned 
in  the  will,  and  being  once  broken  in  upon,  the  argument  of 
its  being  specific  is  destroyed,  (s) 

Again,  there  has  been  occasion  to  state  that  the  personalty 
is  not  exempted  by  the  fact  of  the  debts,  &c.  being  charged 
upon  the  real  estate,  and  a  mere  concomitant  bequest  of  all 
the  personal  estate,  (t)  However,  in  several  instances,  the 
circumstance  of  such  a  bequest,  as  distinguished  from  a  gift 
of  the  residue,  has  been  treated  as  having  weight,  (m) 

(o)  Dolman  V.  Smith,  Prec.Chanc.  5  Madd.  69. 

456.     Coote.  Mortg.  464.  (s)    Brydges   v.   Pliilips,    G    Yes, 

{p)  Burton  v.  Knowlton,  3  Ves.  570.     Coote.  Mortg.  467. 

108.  (0  ^nte,  p.  10.50. 

(9)  Coote.  Mortg.  464.  {u)  Tower  v.  Rous,  18  Ves.  139. 

(r)  Burton  v,  Knowlton,  3  Ves.  Bootle  v.  Blundell,   1  Meriv.  228. 

108.      See  also  Greene  v.  Greene  Greene  v.  Greene,    4   Madd.    148« 

4   Madd.  157.     Michell  v.  Michell,  Michel!  v.  Michcll,  5  Madd.  60. 
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The  limits  of  this  treatise  will  not  allow  that  the  different 
instances  io  which  the  intention  of  the  testator  in  favour  of 
the  exemption  of  the  personal  estate  has  been  established, 
should  be  'stated  at  large.  The  principal  decisions  of  that 
nature  will  be  found  collected  in  the  note  below,  (v)  and  the 
attention  of  the  reader  is  particularly  directed  to  the  case  of 
Booth  V.  Blundell,  (w)  in  which  almost  every  circumstance 
occurred  which  had  been  the  subject  of  judicial  observations 
in  preceding  cases,  and  upon  which  different  judges  had 
formed  different  opinions  as  to  their  effect  singly  to  exonerate 
the  personal  estate ;  and  Lord  Eldon,  after  going  through  a 
review  of  those  cases,  and  making  full  observations  upon 
every  part  of  the  will,  determined  that  the  personal  estate 
was  exonerated  from  the  primary  liability  to  pay  debts. 

It  is  necessary,  before  leaving  this  subject,  to  advert  to  a  legacies  given 
distinction  which  exists  with  respect  to  it,  between  debts  and  ticular  fund ; 
legacies.  It  has  already  appeared,  that  a  pecuniary  legacy, 
given  generally,  without  specification  of  a  particular  fund  for 
its  payment,  is  primarily  chargeable  upon  the  personal  estate, 
although,  in  other  parts  of  the  will,  the  real  estate  is  made 
expressly  liable  to  it ;  the  rule  of  law  considering  the  personal 


(v)  Waise  v.  Whitfield,  8  Vin. 
Abr.  437.  tit.  Derise.  (Z.  d.)  pi.  19. 
Adams  v.  Meyrick,  1  £q.  Cas.  Abr. 
271.  pi.  1 3.  March  v.  Fowke,  Finch. 
Rep.  414.  Wainwright  v.  Bend- 
lowes,  2  Vem.  718.  S.  C.  Prec. 
Chanc.  451.  Anderton  v,  Cooke, 
cited  1  Bro.  Chanc  Cas.  457.  Barn- 
field  V.  Wyndham,  Prec.  Chanc.  101 . 
Bicknel  V.  Page,  2  Atk.  79.  Ky- 
naston  v,  Kynaston,  1  Bro.  Chanc. 
Cas.  457,  m  notit.  Holliday  v. 
Bowman,  cited  1  Bro.  Chanc.  Cas, 
145.  Gaskill  v.  Hough,  cited  3  Ves. 
1 10.  Atty.  Gen.  v.  Barkham,  cited 
Cas.  temp.  Talb.  206.  Stapleton  v. 
Colvile,    Cas.    temp.    Talb.    202. 


Phipps  v.  Annesley,  2  Atk.  57.  Bick- 
nell  V.  Page,  2  Atk.  79.  Walker  v. 
Jackson,2  Atk. 624.  S.  C.  1  Wils.24. 
Williams  v.  Bishop  of  Llandafif,  1 
Cox.  254.  Webb  v.  Jones,  1  Cox. 
245.  S.  C.  2  Bro.  Chanc.  Cas.  60. 
Burton  v.  Knowlton,  3  Ves.  107. 
Hancox  v.  Abbey,  11  Ves.  179. 
Bootle  V.  Blundell,  1  Meriv.  193. 
Gittins  V,  Steele,  1  Swanst.  24. 
Greene  u.  Greene,  4  Madd.  148. 
Michell  V.  Michell,  5  Madd.  69. 
And  see  the  cases  stated  1  Rop.  Leg. 
610.  et  seq,  3d  edit.  2  Pow.  Dev. 
681.  e^  se^.  Jarman's  edit.  Coote. 
Mortg.  459.  ct  seq, 
(w)  1  Mcriv.  193. 
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estate  as  the  natural  fund  to  bear  such  a  charge :  (x)  But  if 
the  pecuniary  legacy  be  not  given  generally,  but  given  only 
out  of  a  particular  real  fund,  there  the  legatee  can  have  re- 
course only  to  the  particular  fund :  (y)  and  in  this,  there  is 
an  essential  difference  between  debts  and  legacies,  {z) 


creditors : 


Section  II. 

Of  Marshalling  the  Assets  in  favour  of  Creditors  and  Le- 
gatees, 

Tt  is  a  general  principle  of  equity,  that  if  a  claimant  has  two 
funds  to  which  he  may  resort,  a  person,  having  an  interest  in 
one  only,  has  a  right  to  compel  the  former  to  resort  to  the 
other ;  if  that  is  necessary  for  the  satisfaction  of  both :  (a) 
This  principle  is  not  confined  to  the  administration  of  the  es- 
tate of  a  person  deceased,  but  applies  wherever  the  election 
of  a  party  having  two  funds  will  disappoint  the  claimant 
having  the  single  fund :  And  accordingly,  a  court  of  equity 
will,  if  necessary,  control  that  election,  and  compel  the  one 
to  resort  to  that  fund,  which  the  other  cannot  reach.  (6)  But 
the  more  general  practice  is,  to  protect  the  claimant  on  the 
single  fund  by  marshalling  the  assets. 
In  favor  of  Thus  if  there  are  creditors  of  the  deceased  by  specialty,  and 

creditors  by  simple  contract,  and  the  specialty  creditors,  in- 
stead of  resorting  to  the  real  assets,  which  they  alone  can 
reach,  proceed  against  the  personal  estate,  to  the  exclusion 
of  the  simple  contract  creditors,  who  have  no  other  fund,  a 
court  of  equity  will  marshal  the  assets  by  permitting  the  sim- 

(x)  AntCy  p.  1047.  1050.  (z)  4  Russ.  Chanc.Cas.  449.  See 

{y)  Kuker.  Kirke,  4Kuss.  Chanc.  Noel  r.  Lord  Henley,  7  Price.  241. 

Cas.  435.   449.      See    Spurway  v,  S.  C.  Daniell.  211.     S.  C.  in  Dom. 

Glynn,  9  Ves.  483.  Han  cox  v.  Abbey,  Proc.  12  Price.  213. 

n  Ves.  179.     Gitlins  v.  Steele,  1  (a)  8  Ves.  388. 

Swanst.  24.     Rickets  r.  Ladley,  3  {h)  See  Fonbl.  Treat.  Eq.  B.  3. 

Kuss.  Chanc.  Cas.  418.  c.  2.  s.  6.  note,  (i). 
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pie  contract  creditors  to  stand  in  the  place  of  the  specialty 
creditors  against  the  real  assets,  so  far  as  the  latter  shall  have 
exhausted  the  personal :  And  the  rule  is  the  same  with  re- 
spect to  real  assets  devised,  as  those  descended,  (c) 

So  in  a  modern  case,  {d)  the  testator  died  seised  of  free- 
hold and  copyhold  estate,  both  of  which  were  subject  to 
mortgage  :  The  personal  estate  was  exhausted  in  payment  of 
the  mortgage  and  of  two  bonds  upon  which  the  testator  was 
indebted  to  the  mortgagee  :  And  Lord  Eldon  held,  that  the 
simple  contract  creditors  were  entitled  to  stand  in  his  place, 
pro  tanto,  against  both  the  freehold  and  copyhold  estate.  So 
in  another  late  case,  (e)  the  specialty  creditors  of  a  deceased 
mortgagor  of  copyhold  and  freehold  estate  were  allowed  to 
stand  in  the  place  of  the  mortgagee  against  the  copyholds,  to 
the  extent  of  the  sum  which  the  mortgagee  had  received  from 
the  freehold  estate.  (/) 

Again,  if  the  vendor  of  an  estate,  the  contract  for  which 
was  not  completed  in  the  lifetime  of  the  testator,  who  was  the 
purchaser,  is  afterwards  paid  his  purchase  money  out  of  the 
personal  assets,  the  simple  contract  creditors  of  the  testator 
shall  stand  in  the  place  of  the  vendor,  with  respect  to  his  lien 
on  the  estate  sold,  against  the  devisee  of  that  estate,  (g) 

A  similar  equity  will  be  extended  in  favour  of  legatees  :  in  faror  of 
Thus,  where  a  specialty  creditor,  who  has  a  general  lien  on  ^^8**®**  • 
the  real  estate,  as  a  creditor  by  bond  in  which  the  deceased 
bound  himself  and  his  heirs,  receives  satisfaction  out  of  the 
personal  estate,  and  thereby  exliausts  it  so  as  to  leave  nothing 
for  the  payment  nf  legacies,  a  legatee  shall  stand  in  the  place 


(c)  Sagitary  v,  Hyde,  1  Vern.  455. 
Neave  v.  Alderton,  1  £q.  Cas.  Abr. 
144.  pi.  21.  Wilson  v.  Fielding,  2 
Vera.  763.  Galtonv.  Hancock,  2  Atk. 
436.  Selby  v.  Selby,  4  Russ.  Chanc. 
Cas.  341.  But  the  assets  shall  not 
be  marshalled  against  judgment  cre- 
ditors :  Sharpe  v.  Lord  Scarborough, 
4  Ves.  538. 

(d )  Aldrich  v.  Cooper,  8  Ves.  38 1 , 
overruling  Robinson  v.  Tonge,  1  P. 


Wms.  679,  note. 

(c)  Gwynne  v.  Edwards,  2  Russ. 
Chanc.  Cas.  289,  in  notis, 

(/)  The  specialty  creditors  could 
not  otherwise  liave  reached  the  copy- 
hold :  for  copyhold  estates  are  not 
liable  either  at  law  or  equity  to  tlie 
testator's  debts,  further  than  he  has 
subjected  them  thereto. 

(g)  Selby  V,  Selby,  4  Russ.  Chanc. 
Cas.  336. 
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of  such  spdciaity  creditor  as  against  the  real  assets  wliieli 
have  descended  to  the  heir«  (Ji)  **  In  the  cases  of  legatees/' 
said  Lord  Eldon,  in  Aldrich  v.  Cooper,  (t)  "  against  assets 
descended,  a  legatee  has  not  so  strong  a  claim  to  this  species 
of  equity  as  a  creditor ;  but  the  mere  bounty  of  the  testator 
enables  the  legatee  to  call  for  this  species  of  marshaUing ; 
that  if  those  creditors,  having  a  right  to  go  to  the  real  estate 
descended,  will  go  to  the  personal  estate,  the  choice  of  ibe 
credit<Mrs  shall  not  determine  whether  the  legatees  shall  be 
paid  or  not." 

But  where  the  real  estate  does  not  descend  to  the  heir,  b«t 
is  devised  to  a  stranger,  or  to  the  heir  taking  as  a  devisee,  the 
assets  are  not  marshalled  in  favour  of  general  legatees,  so  as 
to  throw  the  specialty  creditors  on  the  real  assets  devised,  (J) 
nor  even  in  favour  of  specific  legatees,  (k) 

If,  however,  a  creditor  has  a  specific  lien  on  the  real  estate, 
and  resort  to  the  personal,  it  should  seem  that  the  assets  will 
be  marshalled  in  favour  of  legatees,  as  well  against  real  assets 
devised  as  descended  :  Thus  it  is  now  fully  settled,  that  if  the 
real  estate  be  devised  subject  to  a  mortgage,  and  the  mort** 
gagee  exhaust  the  personal  assets,  a  pecuniary  legatee  shidl 
stand  in  the  place  of  the  mortgagee  upon  the  devised  es- 
tate. (/)  Whether  the  law  is  the  same  with  respect  to  an 
equitable  lien,  such  as  a  vendor  has  upon  the  purchased  es- 
tate for  the  purchase  money  unpaid,  is  a  question  which  has 


(h)  Bowaman  v.  Reeve,  Prec. 
Chanc.  578.  Lutkins  v,  Leigh,  Cas. 
temp.  Talb.  54.  Hanby  v.  Roberts, 
Ambl.  128.     S.  C.  Dick.  105.      ^ 

(0  8  Ves.  396. 

0)  Clifton  V.  Burt,  1  P.  Wras. 
678.  Scott  V.  Scott,  Ambl.  383. 
S.  C.  1  Eden.  458.  Hamby  v.  Fisher, 
Dick.  105.  S.C.  Ambl.  128.  Keel- 
ing V.  Brown,  5  Ves.  359.  Aldrich  v. 
Cooper,  8  Ves.  397. 

{k)  Haslewood  v.  Pope,  3  P. 
Wms.  324.  5th  resolution.  With 
respect,  indeed,  to  specific  legacies, 


the  assets,  according  to  Lord  Cow- 
per's  decision  in  the  case  of  Long  v. 
Short,  1  P.  Wms.  403,  shall  be  so 
far  marshalled,  upon  failure  of  the 
general  personal  estate,  that  the  de- 
visee and  specific  legatee  shall,  each 
in  proportion  to  the  value  of  their 
respective  gifts,  contribute  to  the 
payment  of  the  specialty  debt :  See 
ante,  p.  843. 

(/)  Lutkins  v.  Leigh,  Cas.  temp. 
Talb.  54.  Forrester  v.  Leigh,  Ambl. 
172.  Selby  v.  Selby,  4  Russ.  Chanc. 
Cas.  341. 
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been  much  diflcussed,  and  is  not  yet  settled :  It  has,  how- 
ever,  already  appeared,  that  it  has  been  decided,  in  favour  of 
a  creditor,  that  simple  contract  creditors  are  entitled  to  stand 
in  the  place  of  the  vendor  against  the  devisees  of  the  land  sub- 
ject to  the  equitable  lien :  And  it  should  seem  that  a  pecuniary 
legatee  has  a  right  to  the  same  benefit :  for  no  good  reason 
can  be  assigned  why,  in  this  case  alone,  an  exception  is  to  be 
made  to  the  equitable  rule  on  which  the  marshalling  of  assets 
rests,  that  he  who  has  power  to  resort  to  two  funds  shall  not, 
by  his  election,  altogether  disappoint  another  person  who  has 
power  to  resort  to  one  fund  only,  (m) 

Another  instance  of  marshalling  the  assets  in  favour  of  le- 
gatees occurs,  where  the  real  estate  is  subjected  by  the  tes* 
tator  to  the  payment  of  all  debts :  There  a  legatee  shall  stand 
in  the  place  of  a  simple  contract  creditor,  who  has  been  satis* 
fied  out  of  the  personal  assets,  (n) 

So  where  one  or  more  legacies  are  charged  on  the  real  es- 
tate, another  legatee,  whose  legacy  is  not  so  charged,  shall 
stand  in  the  place  of  the  former  legatees,  to  be  satisfied  out 
of  the  real  assets,  (o) 

It  is  clearly  established,  that  the  Court  will  not  marshal 
assets  in  favour  of  a  charitable  bequest,  so  as  to  give  it  effect 
out  of  the  personal  assets,  it  being  void  so  far  as  it  touches 
any  interest  in  land,  (p) 


(m)  The  principal  cases  on  this 
point  are  Pollexfen  v,  Moore,  3  Atk. 
272.  Coppin  v,  Coppin,  2  P.  Wms. 
295.  Austen  v.  Halsey,  6  Ves.  475. 
Trimmer  vT  Bayne,  9  Ves.  209. 
Mackredi  v.  Symmons,  15  Ves.  344. 
Headley  «.  Readhead,  Cooper.  50. 
Selby  V.  Selby,  4  Russ.  Cbanc.  Cas. 
340. 

(n)  Haslewoodv.Pope,  3P.Wnis. 
323.  Foster  v.  Cook,  3  Bro.  Chanc. 
Cas.  347. 


(o)  Bligh  V,  Lord  Damley,  2  P. 
Wms.  620.  Bonner  v.  Bonner,  13 
Ves.  379. 

(p)  Mogg  V,  Hodges,  2  Ves.  sen. 
52.  S.  C.  1  Cox.  9.  Att J.  Gen.  v. 
Tyndall,  Ambl.  614.  S.  C.  2  Eden. 
207.  Foster  v.  Blagden,  Ambl.  704. 
Hillyard  v.  Taylor,  Ambl.  71 3.  Foy  v. 
Foy,  1  Cox.  163.  Ridges  v.  Morri- 
son, 1  Cox.  180.  Atty.  Gen.  v. 
Hurst,  2  Cox.  364.  Makeham  v. 
Hooper^  4  Bro.  Cbanc.  Cas.  153. 
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BOOK  THE  SECOND, 

OF  THB  LIABILITY  OF  AN  EXECUTOR  OR  ADMINIS- 
TRATOR, IN  RESPECT  OF  THE  ACTS  OF  THE  DE- 
CEASED: AND  OF  THB  LIABILITY  OF  AN  EXECUTOR 
OR   ADMINISTRATOR,   IN    RESPECT  OF  HIS  OWN  ACTS. 


CHAPTER  THE  FIRST. 

OF   THB   LIABILITY    OP    THB    EXECUTOR    OR    ADMINIS- 
TRATOR IN  RESPECT  OF  THE  ACTS  OF  THE  DECEASED. 

Section  I. 

The  general  question  as  to  what  Claims  upon  the  Deceased 
survive  against  the  Executor  or  Administrator. 

In  matters  of   The  general  rule  has  been  established  from  very  early  times, 
contract:         ^j^j^  ^ggp^ct  to  such  personal  claims  as  are  foimded  upon  any 

obligation,  contract,  debt,  covenant,  or  other  duty,  that  the 
right  of  action,  on  which  the  testator  or  intestate  might  have 
been  sued  in  his  lifetime,  survives  his  death,  and  is  enforce- 
able against  his  executor  or  administrator,  (a)   Therefore,  it  is 

(a)  Touchs.482.    1  Saund.216.a.  and  duties  arc  now  daily   brought 

note  (1)  to  Wheatley  v.  Lane.      It  against  executors,  though  this  was 

was  said  by  Willes,  C.  J.  in  SoUers  v.  formerly  doubted  :  But  the  law  has 

Lawrence,  Willes.   421,  that  "  ao-  been  now  so  settled  at  least   150 


tions  on  the  case  for  all  sorts  of  debts      years. 


>» 
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clear  that  the  executors  or  admiDistrators  are  answerable,  as 
far  as  they  have  assets,  for  debts  of  every  description  due 
from  the  deceased,  either  debts  of  record,  as  judgments,  sta- 
tutes, or  recognizances ;  or  debts  due  on  special  contract,  as 
for  rent  or  on  bonds,  covenants,  and  the  like,  under  seal ;  or 
debts  on  simple  contract,  as  notes  unsealed,  and  promises,  not 
in  writing,  either  express  or  implied,  (ft)  So  an  executor  may 
be  sued  by  the  lord  of  a  manor  for  a  relief  due  from  the  tes- 
tator, (c) 

In  the  case  of  Eion  College  v.  Beauchamp,(d)  there  was 
a  rent  issuing  ott||,of  lands,  and  the  tertenant  died,  leaving 
arrears  due  to  Eton  College :  And  it  was  decreed  that, 
though  the  person  of  the  tertenant  was  not  chargeable  with 
the  rent  at  law,  but  only  the  land  by  way  of  distress,  yet  his 
executor  should  pay  the  arrears  as  far  as  he  had  assets.  So 
it  is  said,  that  where  a  man  binds  himself  and  his  heirs,  and 
leaves  real  assets,  the  heir  taking  the  profit,  becomes  so  far  a 
debtor,  that  his  executor  shall  be  charged,  (e) 

In  the  case  of  Wilson  v.  Tticker,  (/)  an  action  was  sus* 
tained  against  the  executor  of  an  attorney  for  negligence  by 
the  deceased,  in  transacting  the  business  of  the  plaintifi^ 

And  there  is  no  difierence  between  a  promise  to  pay  a  debt 
certain,  and  a  promise  to  do  a  collateral  act,  which  is  uncer- 
tain,  and  rests  only  in  damages,  as  a  promise  by  the  testator 
to  g^ve  such  a  fortune  with  his  daughter,  to  deliver  up  such  a 
bond,  £cc. :  For  wherever  in  those  cases  the  testator  himself 
is  liable  to  an  action,  his  executors  shall  be  liable  also,  (g) 
-  It  must  be  observed,  however,  that  certain /on7»  of  action 
do  not  survive  against  the  executor  or  administrator,  as  will 
hereafter  be  shewn  in  the  investigation  of  the  subject  of  re- 

(h)  Bac.  Abr.  Exow.  (P)  1 .  Com.  1  Dow.  &  Ryl.  N.  P.  C.  30.  See  also 

Dig.  Admon.  (B.  14).  Button  v.  Tayley,  18  Hill.  MS.  285. 

(c)  St.  Johnv.Bawdripp,  Noy.43.  (g)  Bac.  Abr.  Exors.  (?)  2.  Beris- 
Com.  Dig.  Admon.  B.  14.  ford  v.  Woodroff,  Cro.   Jac.  404. 

(d)  \  Chanc.  Cas.  121.  Clark  v.  Thomson,  Cro.  fJac.  571. 

(e)  Wentw.  Off.  Ex.  249.  256.  Fawcett  v.  Carter,  W.  Jones.  16. 
14th  edit.  Henningham's  Case,  S.  C.  Palm.  329.  Cro.  Jac.  662. 
Dyer,  344.  b.  Sanders  v.  Esterbie,  1  Roll.  Rep. 

(/)  3  Stark.  N.  P.  C.  154.    S.  C.      266.    S.  C.  Cro.  Jac.  417. 
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medies  generally :  (A)  Bat  now  otber  actions  are  sabstitatedl 
in  their  room  upon  the  very  same  cause,  which  do  survive  aii4 
lie  against  the  executor  or  administrator,  (t) 

Tlie  exeontors  or  administrators  so  completely  represent  their 
testator  or  intestate,  with  respect  to  the  liabilities  above** 
mentioned,  that  every  bond,  or  covenant,  or  contract  of  the 
deceased  includes  them,  although  they  are  not  named  in  the 
terms  of  it :  (J)  for  the  executors  or  administrators  of  every 
person  are  implied  in  himself.  (Jk) 

In  Harwaod  v.  HHliard,{l)  a  sale  was  to  be  made  of  a 
parcel  of  land,  and  it  was  agreed,  between^he  plaintiflb  and 
the  defendant's  testator,  that  if  it  should  not  produce  a  CBft" 
tain  sum,  then  they  should  repay  each  other  proportionably  to 
the  abatmient;  and  the  defendant's  testator  covenanted  for 
himself  and  his  executors,  to  pay  his  proportion  to  the  plain* 
tiffs,  so  as  the  plaintiffs  gave  him  notice  in  writing  of  the  said 
sale»  by  the  space  of  ten  days  ;  but  it  was  not  said,  that  smoh 
notice  was  to  be  given  to  his  executors  or  administrators; 
And  the  whole  Court  agreed,  that,  as  the  covenant  ran  in  in« 
terest  and  charge,  the  executor  was  bound  to  pay  the  tester 
tor's  proportion,  although  the  notice  was  given  to  the  execu- 
tor, and  not  to  the  testator. 

It  is  clear,  also,  that  in  many  cases  a  liability  may  accrue 
against  the  executor  or  administrator,  after  the  death  of  the 
testator  or  intestate,  upon  a  contract  made  in  hb  lifetime, 
although  the  executor  or  administrator  be  not  named  therein : 
Thus  the  executor  is  liable  upon  a  bond  which  becomes 
due,  or  a  note  payable  subsequently  to  the  death  of  the  tes- 
tator, (m)  So  where  a  man  covenanted  that  A.  should  serve  B. 
as  an  apprentice  for  seven  years,  and  died,  it  was  holden,  that 
if  A.  departs  within  the  term,  a  writ  of  covenant  lies  against 
the  executor  of  the  covenantor,    without  naming    him.  (n) 

(A)  Infra,  v.  Skinner,  2  P.  Wms.  197. 

(i)  Hambly  v.  Trott,  Cowp.  375,  (I)  2  Mod.  268. 

by  Lord  Mansfield.  (w)  Toller.  463. 

0)  Wentw.Off.  Ex.c.ll.  p.  239,  («)  Bro.    Covenant.    12.       Bac. 

243. 14th  edit.  Abr.  Exors.  (P).  1. 

(k)  By  Lord  Macclesfield  in  Ilyde 
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So  if  A.  18  bound  to  build  a  house  for  B.  before  luch  a  time, 
and  A.  dies  before  the  time,  his  executors  are  bound  to  per- 
form this  contract,  (o) 

Hence  it  appears,  that  executors  or  administrators  more 
actually  represent  their  testator  or  intestate,  than  the  heir 
does  the  ancestor :  for  if  a  man  binds  himself,  his  executors 
or  administrators  are  bound,  though  not  named :  but  it  b  not 
so  of  the  heir,  howerer  large  an  amount  of  real  assets  may 
hare  descended  to  him.  (p) 

The  proposition,  however,  that  executors  or  adminbtrators 
are  liable  upon  every  contract  of  the  deceased,  although  they 
be  not  named,  must  be  understood  as  not  extending  to  cases 
where  the  contract  is  personal  to  the  testator  or  intestate : 
for  in  such  instances,  no  liability  attaches  upon  the  executors 
or  administrators,  unless  a  breach  was  incurred  in  the  life- 
time of  the  deceased,  {q)  Thus,  if  an  author  undertakes  to 
compose  a  work,  and  dies  before  completing  it,  his  executors 
are  discharged  from  this  contract :  for  the  undertaking  is 
merely  personal  in  its  nature,  and,  by  the  intervention  of  the 
contractor's  death,  has  become  impossible  to  be  performed,  (r) 
So  a  covenant  by  a  master  for  the  instruction  of  his  appren- 
tice is  personal  to  the  master,  and  his  executors  are  not  liable 
upon  it.  («)     Again,  in  Cooke  v.  Colcrafi,  (t)  one  William 


(o)  Quick  V,  Ludborrow,  3  Bulstr. 
30,  by  Coke,  C.  J.  In  the  recent  case 
of  Gordon  «.  Calrert,  2  Sim.  353.  4 
Russ.  Chanc.  Cas.  581,  A.  on  taking 
B.  as  a  clerk,  took  a  bond  from  him 
and  a  surety,  to  secure  his  duly  ac- 
counting for  his  receipts :  No  time 
was  fixed  for  the  continuance  of  the 
sendee,  but  it  was  to  be  determinable 
at  the  option  of  either  party :  The 
turety  died:  His  executrix  gave 
notice  to  A.  that  she  should  no 
longer  consider  herself  liable  on  the 
bond  :  A.  read  the  notice  to  B.,  and 
required  him  to  execute  a  new  bond, 
with  another  surety,  which  was 
done :  Then  B.  died,  and  deficien- 


cies were  found  in  his  accounts,  sub- 
sequent to  the  notice:  And  it  was 
held  that  the  executrix  of  the  surety 
had  no  equity  to  support  an  injunc- 
tion to  restrain  an  action  on  the 
bond. 

(j>)  Co.  Lit.  209.  a.  Wentw.'Off. 
£x.  c.  11.  239,  240.  14th  edit. 

{g)  Hyde  u.The  Dean  of  Windsor, 
Cro.  Eliz.  553. 

(r)  Marshall  v.  Broadhurst,  1 
Tyrwh.  349,  by  Lord  Lyndhurst 

(<)  Baxter  v.  Burfield,  Bott.  P.  L. 
p.  696. 6th  edit.  S.  C.  2  Stra.  1266. 
Infra, 

(0  2  W.  Bl.  856.  S.  C.  3  Wils. 
380. 
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Cooke,  the  plaintiff's  intestate,  being  a  newsman,  and  enti- 
tled to  receive  every  morning  thirty  copies  of  the  Daily  Ad- 
vertiser, assigned  his  right  to  the  same,  and  all  other  hb  bu- 
siness of  a  newsman,  to  the  defendant,  and  covenanted, 
"  that  he  the  said  William  Cooke  should  not  thereafter  exer- 
cise the  business  of  a  newsman,  but  should  use  his  utmost  en- 
deavours  to  procure  for  the  said  defendant,  his  customers  in 
the  said  business :"  And  in  consideration  of  the  premises,  the 
defendant  covenanted  to  pay  eight  shillings  a  week  to  the  said 
William  Cooke,  his  executors,  administrators,  and  assigns, 
during  the  lives  of  the  said  William  Cooke  and  Ann  his  wife, 
and  the  survivor  of  them :  Cooke  died,  and  his  wife  took  oat 
administration,  and  commenced  the  business  of  a  newspaper- 
vender  on  her  own  account :  The  Court  held,  that  the  admi- 
nistratrix was  not  bound  by  the  covenant,  and  grounded  their 
judgment  on  the  difference  of  expression  in  the  two  claases, 
viz.,  that  Cooke  himself,  without  naming  his  executors,  &Ob, 
should  abstain  from  the  business  of  a  newsman,  but  that  the 
payment  was  to  be  made  to  him,  his  executors,  &c  ;  and  that 
this  was  now  payable  to  the  plaintiff,  not  as  wife,  but  as  ad- 
ministratrix of  William  Cooke,  and  was  assets  for  the  pay- 
ment of  his  debts  :  Besides,  it  would  be  very  hard,  they  said, 
to  bar  her  from  exercising  a  lawful  occupation  for  her  own 
livelihood,  in  consequence  of  this  personal  covenant  of  her 
husband. 

So  it  is  said,  that  if  a  lessee  for  years  covenants  for  him- 
self to  repair  the  houses  demised,  omitting  other  words,  he  is 
bound  to  repair  only  during  his  life,  and  the  executors  or  ad- 
ministrators are  not  bound,  (u)  And  it  is  also  said,  that  if  a 
lessor  covenants,  for  himself  only,  to  discharge  the  lessee  of 
all  quit-rents  out  of  the  land,  this  covenant  is  only  personal, 
and  will  bind  the  covenantor  only  during  his  life,  (t;)  But  if 
in  these  cases  the  words  ''  during  the  term,"  be  added  in  the 
covenant,  as  on  a  covenant  by  a  lessee  for  himself  to  repair 
the  houses  during  the  term^  or  on  a  covenant  by  a  lessor  for 

(m)  Touchst.  178:  but  see  Wentw.      Dyer.  114.  a.:  but  see  Wentw.  Off. 
Off.  Ex.  p.  250.  14th  edit,  contra.  Ex.  ubi  supra. 

(i)  Touchst.  178.  Ingery  i. Hyde, 
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himself  to  discharge  the  lessee  of  all  quit- rents  during  the 
term ;  in  these  cases^  it  appears,  the  executors  and  adminis- 
trators also  will  be  charged  after  his  death,  (to) 

It  must  here  be  observed  that  in  the  case  of  Perrot  ▼• 
Austin  (x)  it  was  held  that  the  testator  cannot  bind  hb  exe- 
cutors where  he  is  not  bound  himself:  and  therefore,  if  he  cove- 
nants that  his  executors  shall  pay  lOL,  no  action  lies  for  this 
agabst  them.  But  Lord  Mansfield  in  Plumer  v.  Marchant,  (y) 
said  that  Perrot  v.  Atutin  was  an  extraordinary  case,  and  there 
is  a  query  in  the  very  report.  And  in  Powell  v.  Graham  (z) 
it  was  held  that  an  action  might  be  sustained  against  an 
executor,  upon  a  promise  by  the  testator,  that  his  executor 
should  pay  to  the  plaintiff  the  sum  of  20/.  in  consideration 
that  the  plaintiff  would  continue  in  the  service  of  the  testator 
till  his  death;  and  that  it  was  not  necessary  to  aver  any 
promise  by  the  executor  to  pay  it. 

With  regard  to  the  liability  of  an  executor  in  respect  of  in  matters  of 
the  tortious  acts  of  the  deceased,  it  was  a  principle  of  the 
common  law,  that  if  an  injury  was  done  either  to  the  person 
or  property  of  another,  for  which  damages  only  could  be  re- 
covered in  satisfaction,  the  action  died  with  the  person  by 
whom  the  wrong  was  committed  :  (a)  And  at  this  day,  where 
the  cause  of  action  is  founded  upon  any  malfeasance  or  mtV 
feasance,  is  a  tort,  or  arises  ex  delicto,  such  as  trespass  for 
taking  goods,  &c.  trover,  false  imprisonment,  assault  and 
battery,  slander,  deceit,  diverting  a  watercourse,  obstructing 
lights,  and  many  other  cases  of  the  like  kind,  where  the 
declaration  imputes  a  tort  done  either  to  the  person  or  pro- 
perty of  another,  and  the  plea  must  be  not  guilty,  the  rule 
is,  actio  personalis  moritur  cum  persond ;  and  if  the  person 
by  whom  the  injury  was  committed,  dies,  no  action  of  that 
kind  can  be  brought  against  his  executor  or  administrator.  (&) 


(w)  Touchst.  178.  482.  Moore.  305. 

(x)  Cro.  Eliz.  232.  (fl)  1  Saund.  216.a.  note  (1)  to 

(j^)  3  Burr.  1383.  Whcatly  v.  Lane. 

(*)  7  Taunt.  580.     S.  C.  1   B  (ft)  1  Saund.  21 6.a.  note  (1). 
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Aocordingly^  no  action  lies  against  an  executor  or  adminis- 
trator on  a  penal  statute :  (ftft)  So  if  a  man,  served  with  a  snb- 
poena,  and  having  had  his  expences  tendered  to  him,  neglects 
to  appear  as  a  witness,  and  dies,  no  action  lies  against  his 
executor  or  administrator,  (c)  Again,  if  a  sheriff,  gaoler,  or 
keeper  of  a  prison,  suffer  one  in  execution  for  debt  or  da- 
mages to  escape,  though  hereby  the  party,  at  whose  suit  the 
execution  was,  be  entitled  not  only  to  an  action  upon  the  case 
against  such  officer  by  the  common  law,  but  also  to  an  action 
of  debt  by  the  statutes  Westm.  2.  and  1  Rich.  2.  c.  12. ;  yet  if 
the  officer  die,  no  action  lies  against  his  executor  for  the-  same, 
because  the  suffering  the  escape  was  a  wrong  of  the  nature 
of  a  trespass,  {d)  So  at  the  common  law,  if  a  man  was 
appointed  executor,  and  committed  a  devastavit  and  died, 
the  executor  of  such  executor  was  not  liable  for  the  dev<is* 
tavitf  upon  the  principle  that  it  was  a  personal  tort  in  bis 
testator,  which  died  with  the  person,  (e)  But  now,  by  the 
statute  90  Car.  2.  c.  7.,  explained  and  made  perpetual  by 
4  &  5  W.  &  M.  c.  24.  s.  12.,  the  executors  or  administrators 
of  any  executor  or  administrator,  whether  rightful  or  of  bis 
own  wrong,  who  shall  waste  or  convert  to  his  own  use  the 
estate  of  his  testator  or  intestate,  shall  be  liable  and  charge- 
able in  the  same  manner  as  their  testator  or  intestate  would 
have  been  if  they  had  been  living.  (/) 


(66)  Wentw.  Off.  Ex.  255. 14th  edit. 

(c)  Wentw.  Off.  Ex.  255. 14th  edit. 

(rf)  Anon.  Dyer,  271.  a.  Whit- 
acres  V.  Onsley,  Dyer,  322.  a.  Per- 
kinson  v.  Gilford,  Cro.  Car.  540. 
Bro.  Escape.  28.  Exors.  100.  Exe- 
cution. 86.  Parliament.  80.  Wentw. 
Off.  Ex.  254. 14th  edit.  Berwick  r. 
Andrews,  Lord  Raym.  973,  by  Lord 
Holt.  Hambly  v.Trott,  1  Cowp.375. 
1  Saund.  216.  a.  note  (1).  But  debt 
lies  against  the  executors  of  a  she- 
riff, &c.  upon  a  judgment  obtained 
against  the  testator  for  an  escape : 
See  post,  p.  1070. 


(c)  Sir  Brian  Tucke's  case,  3  Leon. 
241.  Browne  r.  Collins,  1  Ventr. 
292.  But  he  was  liable  in  equity : 
Price  V.  Morgan,  2  Chanc.  Gas. 
217. 

(/)  1  Saund.  219.d.  note  to 
Wheatley  v.  Lane.  In  the  case  of 
Hammond  v.  Gatliffe,  Andr.  254, 
the  Court  were  strongly  inclined  to 
be  of  opinion  that  an  executor  de  ton 
tort  of  an  executor  de  son  tort  is  not 
liable  at  common  law  for  a  devastavit 
committed  by  the  first;  and  that 
such  an  executor  is  not  within  the  sta- 
tute of  Car.  2. ;  because  (as  Probyn, 
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In  some,  however,  of  the  cases  above  mentioned,  a  remedy 
may  be  had  against  the  executor  or  administrator  in  another 
form  :  Thus  although  an  action  of  trover  upon  a  conversion 
of  the  testator  dies  with  him,  yet  if  the  goods,  &c.  taken 
away,  continue  still  in  specie,  in  the  hands  of  the  executor  or 
administrator  of  the  wrong  doer,  replevin  or  detinue  will  lie 
against  such  executor  or  administrator  to  recover  them 
back  i(g)  or  trover,  laying  the  conversion  to  have  been  by 
the  executor :  (A)  or,  in  case  they  are  sold,  an  action  for 
money  had  and  received  to  recover  their  value,  (t)  Again, 
an  action  on  the  custom  of  the  realm  against  a  common  car- 
rier is  for  a  tort  and  supposed  crime ;  and  the  plea  is  not 
guilty;  therefore  it  will  not  lie  against  the  carrier's  executors: 
But  an  action  of  assumpsit  will  lie  against  them,  upon  the 
very  same  cause,  {j)  So  if  a  man  take  a  horse  of  another, 
and  bring  him  back  again,  an  action  of  trespass  will  not  lie 
against  his  executor,  though  it  would  against  him ;  but  an 
action  for  the  use  and  hire  of  the  horse  will  lie  against  the 
executor.  (Jk) 

So  in  the  case  of  Perkinson  v.  Gilford,  (I)  debt  was 
brought  against  the  executors  of  a  sheriff,  for  money  which  he 
had  levied  under  a  jf .  fa,  and  had  not  paid  over :  the  not 
paying  over  the  money  was  a  misfeasance  as  well  as  a  non- 
feasance :  yet  it  was  determined,  that  by  the  receipt  of  the 
money,  the  sheriff  became  debtor,  and  that  debt  might  be 
maintained  for  it :  that  is  to  say,  though  he  was  guilty  of  a 
breach  of  his  duty  as  sheriff,  and  though  no  action  could  be 
maintained  for  that  breach  of  duty  after  his  death,  yet  for  the 
money  so  recovered  his  executors  were  chargeable. 

J.  said)  in  the  first  part  of  the  act,  (j)  Cowp.   375,  by  Lord  Mans- 

executors  de  son  tori  are  not  named,  field.   S.  P.  by  Sir  J.  Mansfield, C.  J. 

though  afterwards  they  are  expressly  in  Powell  v.  Layton,  2  New  Ilep.  370. 

mentioned.  (A*)  Cowp.  375,  by  Lord  Mans* 

(g)    Le    Mason  v.  Dixon,    W.  field. 

Jones.   173,   174.     1   Saund.  217,  (/)  Cro.  Car.  530.  S.  C.  W.  Jones. 

note  (1).  430.    Adair  r.  Shaw,  1  Scho.  &  Lef. 

(A)  1  Cowp.  373.  265.     See  also  Packington  t?.  Culli* 

(0  1  Cowp.  377.      1  Saund.  217,  ford,  1  Roll.  Abr.  921.  tit.  Exors.H. 

note  (1).  pi.  2. 

3  z 
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Again,  an  action  of  tretpaas  for  meine  pntfts  oannot  be 
maintained  againtt  an  executor  or  administrator;  («)  yet  he  ic 
liable  in  an  acti<m  finr  nae  and  occupation  for  the  rent  vp  to 
the  day  of  the  demise  in  the  action  of  ejectment.(»)  But  if 
there  has  been  a  recovery  in  ejectment,  no  action  will  lie 
against  the  exeentor  for  use  and  occupation  for  the  rent 
subsequent  to  the  day  of  demise  hid  in  the  decbrathm;  be- 
cause, huTing  treated  the  holding  as  founded  in  trespass,  the 
plaintiff  cannot  afterwards  treat  it  as  founded  on  contract  <a) 
And  in  such  instances  the  simple  case  of  the  death  of  the 
occupier  will  not  sustain  a  bill  in  equity  for  an  account  ef 
mesne  profits  under  the  head  of  accident  :(jp)  However,  in 
PuUmmf  V*  fForrm,  (q)  an  account  of  mesne  profits,  since 
the  tifle  accrued,  was  decreed  against  executors  upon  the 
special  ground,  that  the  plaintiff  was  prevented  firom  ve« 
covering  in  ejectment  by  a  rule  of  the  court  of  law,  and  by  •■ 
injunction  at  the  instance  of  the  occupier;  who  ultimately 
failed  both  at  law  and  in  equity. 

So  an  action  of  waste  does  not  lie  against  an  executor,  for 
waste  committed  by  his  testator ;  it  being  a  tort  which  dies 
with  the  person :  (r)  Nor  shall  an  executor  be  chargeable  for 
the  injury  done  by  his  testator  in  cutting  down  another  man's 
trees :  But  for  the  benefit  arising  to  his  testator  from  the  sale 
or  value  of  the  trees,  he  shall.  («)  So  Lord  Chancellor 
Cowper  held,  in  the  case  of  The  Bishop  of  Winc^ster  v. 
Knight,  (i)  that  the  lord  of  a  manor  might  bring  a  bill  for 
an  account  of  ore  dug,  or  timber  cut  by  the  defendant's  tes- 
tator :  And  his  Lordship  observed  that  it  would  be  a  reproach 

(m)  PuUeney  v,  Warren,  6  V^es.  Campb.  14,  note  to  Balls  v.  West- 

86.  wood. 

(»)  6  Ves.  87.  (;>)  Pulteney  V.Warren,  6  Ves.  88. 

(o)  Birch    v.  Wright,     1    Term  (g)  6  Ves.  72. 

Rep.  378.  See  also  6  Ves.  87;  and  (r)  2  Inst.  302.  2  Roll.  Abr.  828. 

Bridges  v.  Smyth,  5  Bingh.   410.  pi.  7.  2  Saund.  252,  note  to  Green  v. 

However  the  mere  bringing  of  an  Cole. 

ejectment,  and   laying   the  demise  (<)  Cowp.  376,  by  Lord  Mans- 

before  the  time  of  the  rent  accruing,  field, 

is  no  bar  to  an  action  for  use  and  (/)  1  P.  Wms.  406. 
occupation:   Cobb  v.  Carpenter,  2 
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to  equity,  to  say,  where  a  man  has  taken  my  property,  as  my 
ore  or  timber,  and  disposed  of  it  in  his  lifetime,  and  dies,  that 
in  this  case  I  must  be  without  remedy :  And  his  Lordship 
further  remarked  that  it  was  true,  as  to  the  trespass  of  break- 
ing up  meadow,  or  antient  pasture  ground,  it  died  with  the 
person  ;  but  as  to  the  property  of  the  ore  or  timber,  it  would 
be  clear  even  at  law,  if  it  came  to  the  executor's  hands,  that 
troyer  would  lie  for  it ;  and  if  it  had  been  disposed  of  in  the 
testator's  lifetime,  the  executor,  if  assets  are  left,  ought  to 
answer  for  it.     So  if  a  man  commits  equitable  waste,  and 
dies,  as  where  tenant  for  life,  without  impeachment  of  waste, 
and  as  such  having  a  right  at  law  to  cut  timber  on  the  estate, 
and  a  property  in  the  trees,  abuses  that  power  by  cutting 
ornamental  trees^  or  trees  not  ripe  for  cutting,  a  court  of 
equity  has  jurisdiction  to  make  the  personal  representatives 
of  the  party,  who  has  committed  such  waste,  accountable  for 
the  produce  of  it.  (u)     But  a  court  of  equity  will  not  direct 
an  account  against  the  executor  or  administrator  of  tenant 
for  life,  without  impeachment  of  waste,  of  dilapidations  per- 
mitted by  him  in  and  about  the  mansion-house,  (v) 

Again,  an  action  will  not  lie  against  the  executor  of  a 
parishioner,  by  whom  tithes  were  subtracted,  to  recover  the 
treble  value  under  the  statute  of  Edward  the  sixth,  even  al- 
though the  testator  were  a  lessee  for  years,  so  that  his  estate 
comes  to  his  executor ;  for,  being  founded  on  a  personal  tort, 
it  dies  with  the  person  :  (w)  But  the  executor  will  be  liable 
in  another  form  of  proceeding ;  for  the  tithes,  when  severed, 
belong  to  the  lithe-owner  ;  and  the  case,  therefore,  falls  within 
the  principle  that  where  property  is  acquired  which  benefits 
the  testator,  an  action  for  the  value  of  the  property  shall  sur- 
vive against  the  executor,  {x) 


(tt)  Lansdowne  v.  Lansdowne,  1  Weekes  v.  Trussell,    1    Sid.    181, 

Madd.  116.  Moreton  v.  Hopkins,  2   Keb.  502. 

(v)  Lansdowne  v.  Lansdowne,  1  Com.  Dig.  Admon.  (B.  15). 

Jac.  &  Walk.  522.  (j)  By  Lord  Eldou,  in  Pulteney  v. 

(w)  Wentw.  Off.  Ex.  254.  14th  Warren,  6  Ves.  89,  90. 
edit.    IIoU  V.  Bradford,  1   Sid.  88. 

3  z  2 
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Liability  of         Id  condusioD  of  this  branch  of  the  sabject^  it  may  be  men- 
mS^^fccflbr  ^^'^9  ^^  <u>  action  on  the  caae  lies  by  the  custom  of  £n|^ 
dikiridations;  land  against  the  execators  of  a  parson,  vicar,  or  other  eccle- 
siastical person,  at  the  suit  of  hb  successor,  for  dilapidatioiis 
of  the  houses  or  buildings  upon  his  spiritual  benefice.  (  y)   So 
an  action  for  dilapidations  of  a  prebendal  house  may  be 
maintained  by  a  succeeding  prebendary  against  the  eicecator 
of  his  predecessor,  (z)    Formerly,  indeed,  it  was  doubted 
whether  any  action  at  law,  or  elsewhere  than  in  the  spiritual 
court,  would  lie  in  such  cases,  even  by  a  succeeding  rector,  &c. 
against  his  predecessor  who  had  vacated  by  cession  or  other- 
wise :  (a)  but  that  point  was  determined  in  /ouss  v.  HSU^ 
2  W.  &  M. :  (&)  And  the  temporal  courts  having  once  taken 
cognisance  of  such  matters,  it  should  seem  that  the  action 
was  considered  to  lie  against  the  executors  of  a  deceased 
rector,  &c.  from  the  necessity  of  the  thing ;  and  it  is  at  this 
day  (^common  occurrence,  (c). 

The  reason  for  the  liability  of  the  executor  or  administm- 
tor  for  such  dilapidations  was  thus  stated  by  Lord  Chief 
Justice  Willes,  in  SoIUtm  v.  Lawrence:  (d)  **  Because  it  is  not 
considered  as  a  tort  in  the  testator,  but  as  a  duty  which  he 
ought  to  have  performed;  and  therefore  his  representatives, 
so  far  as  he  left  assets,  shall  be  equally  liable  as  himself: 
And,  for  this  reason,  it  is  not  contrary  to  the  rule,  that  octiQ 
personalis  (which  is  always  understood  of  a  tort)  moritur 
cum  persona.''  It  is  observable,  however,  that  this  action  is  in 
form  an  action  on  the  case  in  tort ;  and  that  it  could  not  pos- 
sibly be  framed  in  assumpsit,  as  on  a  contract ;  for  the  plain- 
tiff must  be  the  succeeding  rector,  &c.  who  cannot  be  known 
until  after  the  death  of  the  predecessor,  and  of  course  could 


(y)  Wentw.  Off.  Ex.  255.  14th 
edit.  And  by  stat.  13  £liz.  c.  10. 
s.  2,  if  any  spiritual  person  fraudu- 
lently grants  away  his  goods,  &c. 
80  as  nothing  be  left  to  his  execu- 
tors, such  grantee  shall  be  liable  to 
the  successor's  suit. 

(z)  Radcliffe  v.  D'Oyly,  2  T.  U. 
G30.  637. 


(a)  See  the  observation  of  Bul- 
ler,  J.  2  T.  R.  637.  It  is  said  in 
Wentw.  Off.  Ex.  p.  255, 14th  edit, 
that  the  executors  are  liable,  6y  the 
spiritual  or  ecclesiastical  law, 

(b)  3  Lev.  268. 

(r)  See  the  judgment  of  Buller,  J. 
in  Uadcliffe  v.  D'Oyly,  2  T.  R.  637. 
((/)  Willes.  421. 
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not  contract  with  him  :  It  is  clearly  an  exception  to  the  ge- 
neral rule,  that  no  action  will  lie  against  an  executor  to  which 
his  testator  was  not  liable ;  for  the  testator  never  can  be  liable, 
inasmuch  as  during  his  life  there  is  no  person  who  can  sue  : 
For  the  same  reason  this  action,  however  anomalous  in  other 
respects,  is  not  contrary  to  the  rule,  that  actio  personalis 
moritur  cum  persona  ;  an  action  cannot  be  said  to  die,  which 
never  had  nor  could  have  had  existence  :  It  seems,  therefore, 
not  to  be  quite  correctly  stated,  that,  ''  the  executor  shall  be 
equally  liable  as  the  testator." 

It  may  be  convenient  to  investigate,  in  this  place,  the  ex- 
tent to  which  the  executor  or  administrator  of  a  rector  &c.  is 
liable  for  dilapidations.  In  Percival  v.  Cooke,  (e)  Best,  C.  J. 
expressed  an  opinion  at  Nisi  Prius,  that  the  representatives 
of  a  prior  incumbent  are  only  liable  for  such  repairs  as  an 
outgoing  tenant  would  be  bound  to  perform,  and  not  for  com- 
plete and  finished  repairs.  (/)  In  Wise  \.  Metcalfe  iff)  ilio 
subject  was  fully  considered  by  the  Court  of  King's  Bench  : 
and  the  judges  of  that  court  were  of  opinion,  that  the  incum- 
bent is  bound  to  maintain  the  parsonage  (which  must  bo 
assumed  to  be  suitable  in  point  of  size,  and  in  other  respects, 
to  the  benefice)  and  also  the  chancel,  and  to  keep  them  in 
good  and  substantial  repair,  restoring  and  rebuilding,  when 
necessary,  according  to  the  original  form,  without  addition 
or  modern  improvement ;  (A)  and  that  he  is  not  bound  to  sup- 
ply or  maintain  any  thing  in  the  nature  of  ornament,  to  which 
painting  (unless  necessary  to  preserve  exposed  timbers  from 
decay)  and  whitewashing  and  papering  belong :  And  that  on 
this  principle  the  damages  must  be  calculated  in  an  action 
for  dilapidations  against  the  executor  or  administrator  of  a 
deceased  rector  by  the  successor. 

(c)  2  Carr.  &  P.  460.  used  for  that  purpose. 

(/)  And  his  Lordship  in  that  {g)  10  B.  &  C.  299. 
case  expressed  his  further  opinion,  (/i)  In  North  v.  Baker,  3  Philliin. 
that  the  executors  were  entitled  to  309,  Sir  John  NichoU  intimates 
be  allowed,  in  such  estimate,  for  that,  in  some  cases,  the  thorough  re- 
timber  which  the  late  incumbent  pair  of  old  building  is  not  all  to  fall 
might  have  cut  and  used  in  such  re-  on  one  incumbent, 
pairs,  and  which  his  successor  had 


Tbm  fueottMor  mqr  !»«•  MpvatB  aottowi  ngniwH  «fc»  «■»• 
«ltu  w  ■dnuBHtntm  of  the  bta  netor»  for  diiq|MMi«aM» 
.4lffoi<BBt  parti  of  tkereotovy.Ci)  -  ■:•> 

LUtOiqror  IthubeKi&eocnftaiitMHii^etnirtoofeq«fyte«lii^ 

^^^^  -panooi  io  the  efasraoter  of  trwteei  with  the  eoBJtyi— <  «f^ 

tnttbrtM-  .bmch  of  tnut,  and  to  chai^  their  npnueubt&rm  alwt 

*^'  wh«ther  they  derira  beneat  from  the  bcewA  of  trwl;^  or 


{^farttcuhr  iMtoMM  «A«rc  fie  emewfor  or  mftenwifnifw 
M  Uabh  vitk  mpeei  to  tk«  actt  t^tit  dtetamd.       <-, 

Im  ttw  preoeding  Motion,  it  hu  been  attanpted  to  oelivBt  tlv  - 
DPDoqiil  owe*  iUuttratiTe  of  the  general  principle  *■  to  A* 
Uahility  of  execators  and  Bdministratort  with  reipeet  to  dtimm 
vhich  might  be  enforced  against  the  deceased  himself,  if  be 
were  living :  It  remains  to  advert  to  some  particnlar  itu 
in  which  snch  liability  has  been  established. 


First,  as  to  debts  of  record.  The  executor  or  administratoi 
is  bound,  as  far  as  he  has  assets,  to  satisfy  all  judgments  i«oo< 
vered  against  the  testator  or  intestate,  without  regard  to  tbe 
circnmstaDoe  whether  a  jadgment  was  founded  on  a  cause  at 
action  which  woald  not  have  survived  his  death  :  Thus,  al- 
though an  executor  is  not  liable  to  be  sued  for  an  escape  pe^ 
mitted  by  bis  testator,  (it)  yet,  if  judgment  was  recovered  (or 
inch  escape  against  him  in  his  lifetime,  his  executor  is  liable 
upon  the  judgment.  (0 

(0  Youag  t>.  Munby,  4  M.  &  S.  489. 

183.  (k)  See  anU,  p.  1064. 

(j)  Adair  0.  Shaw,  lScho.&Lef.  (Q  Whiiacres   v.  Onslejr,   Dyw. 

2T3.    Momroiilv.Cadogao,lTVes.  332. a.b. 
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An  executor  or  administrator  is  also  liable  upon  all  statutes 
and  recognizances  entered  into  by  the  deceased :  (m)  and 
upon  all  the  inferior  debts  of  record  of  the  deceased ;  as  fines 
imposed  by  the  justices  at  Westminster,  or  at  assizes,  or  quar- 
ter sessions,  or  by  commissioners  of  sewers  or  of  bankrupts, 
by  stewards  in  leets,  or  the  like,  (n) 

In  the  case  of  a  joint  contract,  where  several  contract  on  liability  of  ex- 
the  same  part,  if  one  of  the  parties  die,  his  executor  or  admi-  foiJiuontracts 
nistrator  is]  at  law  discharged  from  all  liability,  and  the  sur-  of  testator: 
vivor  or  survivors  alone  can  be  sued :  (o)  And  if  all  the  par- 
ties are  dead,  the  executor  of  the  survivor  is  alone  liable: 
Thus,  if  two  retain  an  attorney,  and  both  die,  the  executor  or 
administrator  of  the  survivor  only  shall  be  charged,  and  not 
the  executors  of  both ;  for  a  personal  contract  survives  of 
both  parties,  otherwise  of  real  contracts,  as  warranty ;  and 
therefore,  where,  in  an  action  against  the  executors  of  both, 
they  pleaded  jointly,  and  judgment  was  given   for  the  at- 
torney, it  was  stayed  on  motion,  because  the  executor  of  the 
survivor  only  was  chargeable,  notwithstanding  the  pleading 
and  admission  of  the  parties,  {p) 

So  in  debt  upon  bond,  it  appeared,  upon  oyer,  that  A.,  B., 
and  C.  were  bound  jointly,  and  that  A.  was  dead  ;  whereas 
the  action  was  brought  against  his  executor,  and  the  other 
two :  Upon  demurrer,  the  Court  were  of  opinion,  that  the 
action  was  not  well  brought ;  for  by  the  death  of  one  of  the 
obligors,  his  executor  is  wholly  discharged,  (q) 

Again,  if  two  enter  into  a  joint  bond,  and  one  dies  at  any 
time  before  judgment,  the  survivor  shall  be  charged  alone:  (r) 


(tn)  It  seems  to  have  been  once 
doubted  whether  the  executor  of  the 
conusor  of  a  statute  merchant  was 
liable :  See  Wentw.  Off.  Ex.  c.  11. 
p.  243.  14th  edit. 

(n)  Wentw.  Off.  Ex.  c.  11.  p.  240. 
but  see  Anon.  Cro.  Jac.  219. 

(o)  Godson  v.Good,  2  Marsh.  300, 
by  Gibbs,  C.  J.    S.  C.  6 Taunt.  594. 


( j})  Hamond  v.  Jctliro,  2  Brownl. 
99.  See  also  Calder  v.  Rutherford, 
3  Brod.  &  Bingh.  302. 

{q)  Osborne  v.  Crosbem,  1  Sid. 
238.  See  also  Towers  v.  Moor,  2 
Vern.  99. 

(r)  Lampton  v,  Collingwood,  4 
Mod.  315.  See  statute  8  &  9  W.  3. 
c.  11.  5.7.     Ante,  p.  585. 
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And  if  one  of  two  defendants  dies  after  judgment,  and  iha 
plaintiflr  elects  to  take  execution  against  the  personalty,  the 
execution  must  be  against  the  surviyor  alone.  («) 

Bi|t  if  the  contract  be  seyeral,  or  joint  and  several,  the 
executor  of  the  deceased  contractor  may  be  sued  at  law  in  a 
separate  action :  (i)  but  he  cannot  be  sued  jointly  with  the 
surrivor,  because  one  is  to  be  charged  de  bonii  ttMtaiaru,  the 
other  de  bonis  propriU.  («) 

With  r^ard  to  the  liability  in  equity  of  the  executor  of 
the  deceased  joint  contractor,  a  partnership  debt  is  treated  in 
equity  as  the.  several 'debt  of  each  partner,  though  at  law  it 
is  only  the  joint  debt  of  all :  and  therefore,  upon  the  death  of 
a  partner,  a  creditor  of  the  partnership  has  an  equitable  rigfct 
upon  the  estate  of  the  deceased,  (v)  So,  in  certain  cases,  a 
joint  bond  has,  in  equity,  been  considered  as  several,  (id)  But 
it  is  not  a  rule  that  every  joint  contract  shall  be  conisideied  as 
several  in  a  court  of  equity :  for  a  joint  contract  cannot  be 
extended  beyond  its  legal  operation,  unless  the  party  seeking 
so  to  extend  it  shews  some  previous  equity  entitling  him  to 
demand  a  several  contract  from  each  of  the  joint  contractors, 
or  unless  there  is  some  ground  on  which  to  infer  mistake  in  the 
nature  of  the  instrument :  In  the  case  of  a  partnership  debt, 
all  the  partners  have  had  a  benefit  from  the  money  advanced. 


(<)  If  he  takes  out  execution  upon 
the  real  lien,  the  charge  must  be 
equally  against  the  survivor  and  the 
real  representative  of  the  deceased ; 
for  though  a  personal  execution  sur- 
vives, a  real  does  not:  Sir  Wm. 
Harbert's  case,  3  Co.  14. a.  2  Saund. 
51,  note  (4)  to  Trethewy  v,  Ackland. 

(t)  May  V,  Woodward,  Freem. 
248. 

(tt)  Hall  V.  IIufTam,  2  Lev.  228. 

(t;)  Lane  v.  Williams,  2  Vem.  277. 
Stephenson  v  Chiswell,  3  Ves.  566. 
Cheetham  v.  Crook,  1  M*Clel.  &  Y. 
307.  As  to  whether  they  are  enti- 
tled pari  passu  with  the  separate 
creditors'  see  3  Ves.  569.    Gray  v. 


Chiswell,  9  Ves.  118 :  On  a  late  oc- 
casion, in  a  creditor's  suit  for  ad- 
ministering the  assets  of  B.,  a  joint 
creditor  of  A.  and  B.  was  permitted 
to  prove,  A.  having  become  bank- 
rupt, and  it  appearing  that  there 
were  no  joint  assets  of  A.  and  B. : 
Cowell  V.  Sykes,  2  Russ.  Chaiic. 
Cas.  191. 

(w)  Primrose  v.  Bromley,  1  Atk. 
90.  Bishop  17.  Church,  2  Ves.  sen. 
100.  371.  Hoare  v.  Contencin,  1 
Bro.  Chanc.  Cas.  27.  Tliomas  v, 
Frazer,  3  Ves.  399.  Bum  v.  Bum, 
3  Ves.  573.  Ex  parte  Kendall,  17 
Ves.  525. 
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or  the  credit  given,  and  the  obligation  to  pay  exists  indepen- 
dently of  any  instrument  by  which  the  debt  may  have  been 
secured  :  (x)  So  where  a  joint  bond  has,  in  equity,  been  con- 
sidered as  several,  there  has  been  a  credit  previously  given  to 
the  different  persons  who  have  entered  into  the  obligation, 
and  it  was  not  the  bond  which  first  created  the  liability  to 
pay  :  But  where  the  obligation  exists  only  by  virtue  of  a  joint 
covenant  or  bond,  the  extent  of  its  operation  can  be  measured 
only  by  the  words  in  which  it  is  conceived ;  and  a  court  of 
equity  cannot  give  the  instrument  any  other  than  its  legal  ef- 
fect, (y) 

In  every  case,  where  the  testator  is  bound  by  a  covenant^  covenants 
the  executor  shall  be  bound  by  it,  if  it  be  not  determined  by  ^"^^r?»"? 
the  death  of  the  testator  ;  (z)  that  is,  unless  it  is  such  a  cove- 
nant as  was  to  be  performed  by  the  person  of  the  testator,  (a) 

^^  * 

Thus,  in  Thurseden  v.  Wartheriy  (h)  a  lord  of  a  manor  cove- 
nanted for  himself,  his  heirs,  and  executors,  within  seven 
years,  to  convey,  upon  request,  a  copyhold  to  the  plaintiff  for 
life,  secundum  consuetudinem  manerii :  The  covenantor  died, 
and  the  plaintiff  requested  his  executor  to  convey  the  copy- 
hold, which  he  refused  ;  and  thereupon,  the  plaintiff  brought 
an  action  of  covenant  against  the  executor  :  It  was  objected, 
that  the  declaration  did  not  shew  what  estate  the  covenantor 
had  in  the  manor,  and  therefore  it  should  be  intended  to  be  a 
fee  simple :  and  if  so,  then  the  request  ought  to  have  been 
made  to  him  who  was  to  make  the  estate,  and  this  was  the 
heir ;  for  the  executor  could  not  possibly  perform  the  cove- 
nant, and  so  no  breach  by  him  :  But  Coke,  Chief  Justice, 
said,  that  the  request  made  to  the  executor  was  good  ;  be- 
cause executors  represent  the  person  of  the  testator  as  to  the 
performance  of  covenants  to  be  in  covenant  performed :  And 

(x)  2  Meriv.  37.  (a)   Hyde  u.  Dean  of  Windsor, 

{y)  Sumner  v,  Powell,  2  Meriv.  Cro.  Eliz.  553.      Bally  v.  Wells,  3 

30,  W'ils.  29. 

(2)  Bro.  Covenant,  pi.  12.  Com.  (6)  2  Bulstr.  158. 

Dig.  Covenant,  (C  1). 
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4*  All  At  whale  Court  (except  Haugbton,  Justicu)  ugnt-tl ; 
Wd  jmigmmi  vas  given  for  the  plaintiff. 

Sftia  the  cace  of  Macarlney  v.  Blundell,  (c)iu  Dom.  Pfoc. 
At  •{ipBUnt  claimed  the  renewal  of  a  lease,  pursuaut  to  a  co- 
,TiMBt,tguart  the  heirs  of  the  covenantor :  They  refused,  alleg- 
iag  that  th*  Obvenantor  was  bare  tesant  for  life :  And  it  wiis 
hn^dea,  thllt  tins  refusal  was  a  breach  of  the  covenant,  for  which 
MUfltioaooaMfae  maintaiued  at  law  against  his  representatives. 
'.  Hw  fKMStar  is  not  only  liable  upon  all  covenants  by  tiie 
lb  have  been  broken  in  bis  lifetime,  (J)  but, 
St,  he  is  answerable  for  all  breaches  in  his  own  limo, 
M  Cir  u  he  bat  assets  :  For  the  privity  of  contract  of  tiie  tes- 
M«r  M  not  determined  by  his  death.  (e>  Thus,  if  a  tenant  Jii 
ttU  ItMWt  br  years,  and  dies,  and  the  issue  in  tail  ousts  the 
tontor*  M  thMU  have  coveuant  against  the  executors,  upon  as 
■  oeTnwiit  for  quiet  enjoyment,  {f) 
\,  tlthough  a  covenant  in  a  lease  should  be  of  a  nature 
Wth  H  to  nu  vith  the  land,  so  as  to  make  the  assignee  of 
At  tenn  litUv  for  a  breach  of  it  after  the  assignment,  yet 
Ait  •btll  sot  discharge  the  executor  of  the  original  lessCf 
fi?0lll  a  oonewnent  liability  on  the  CDveoaut,  as  far  as  he  has 
■uetf,  even  alAoagh  the  lessor  shall  have  accepted  Ae'ai- 
aignee  as  his  tenant. 


liabiliQp  of 
executor  of 
landlord  uid 
tenant: 
in  Gorenant : 


Therefore,  where  the  leasee  bas  assigned  the  term  io  bit 
lifetime,  the  lessor  may  still  maintain  an  action  of  covmanl 
■gaitist  the  executor  of  the  lessee,  upon  an  express  coveaaBt 
for  payment  of  rent,  even  although  the  lessor  has  accepted 
the  assignee  for  his  tenant :  And  so  may  the  assignee  of  the 
reversion,  by  virtue  of  the  stat.  32  H.  6.  o.  34.  (^> 


(c)  aRidgw.P.C.  113.  Jbg.  «],  in.      1  Saund.  Ml.a. 

(rf)  Wentw.   Off.  Ex.  951.  14th      note  (a)  to  Thunby  v.  Plant.      But 


edit 
(e)  Coghil  V.  Freelore,    3  Mod. 


(/)  F.  N.  B.  145.(E)note(a). 
(gi  BteU  V.  Cumberland,  Cro. 


although  the  executor  of  the  e> 
kt»e€  will  be  liable  for  breaches  of 
corenaDi,  incuired  after  an  aisign- 
loent  by  the  teitator  or  bjr  hirsMlf, 
it  i$  otherwise  where  tite  testator 
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SoT  if  the  executor  himself  aasigm  the  tenn,  the  lessor  may 
afterwards  bring  covenant  against  the  executor,  notwith* 
standing  an  acceptance  of  the  assignee  as  tenant :  And  so 
also  may  the  assignee  of  the  reversion.  (A) 

It  must  be  observed,  however,  that  there  is  a  distinction, 
with  respect  to  this  liability,  between  an  express  covenant 
and  a  mere  covenant  in  law :  For  no  action  lies  against  an 
executor  or  administrator  upon  a  covenant  in  law,  which  is 
not  broken  till  after  the  death  of  the  te&tator.  (t)  Thus,  in 
the  recent  case  of  Adams  v.  CHbney,  (j)  a  tenant  for  life,  re- 
mainder over,  demised  to  the  lessee,  his  executors,  &c.  for  the 
term  of  fifteen  years,  without  any  express  covenant  for  quiet 
enjoyment:  The  lessee  was  evicted  by  the  remainder-man, 
after  the  death  of  the  tenant  for  life,  but  before  the  expira- 
tion of  the  fifteen  years :  And  the  Court  of  Common  Pleas 
held,  that  the  lessee  could  not  maintain  an  action  of  covenant, 
against  the  executor  of  the  tenant  for  life,  in  respect  of  such 
eviction,  although  it  was  admitted  that  the  word  **  demise" 
in  the  lease  imported  and  made  a  covenant  in  law  for  quiet 
enjoyment  by  the  lessee  during  the  continuance  of  the  estate 
out  of  which  the  lease  was  granted. 

With  respect  to  the  liability  of  the  executor  of  the  lessee  in  deb 
to  an  action  of  debt  for  rent  accrued  after  the  death  of  the 


was  the  assignee  of  the  lessee :  for  no 
action  will  lie  against  him  except  in 
respect  of  breaches  in  his  own  time : 
and  therefore,  all  future  liability  may 
be  discharged  by  assignment  over, 
even  to  a  pauper :  Taylor  v.  Shum, 
1  Bos.  &  Pull.  21. 

(A)  Hellierv.Casbard,  1  Sid.  266. 
S.  C.  1  Lev.  127.  Coghill  v.  Freelove, 
3  Mod.  325.  It  should  seem  that  if 
the  lessor  proceeds  against  the  exe* 
outor  and  recovers  damages  for  a 
bveach  of  the  covenant  after  assign- 
ment, the  executor  may  have  an  ac- 
tion on  the  case  against  the  assignee, 


for  having  neglected  to  perform  the 
covenant,  whereby  the  executor  sus- 
tained damage :  Burnett  v.  Lynch, 
5  B.  &  C.  589. 

(i)  Swan  V,  Stransham,  Dyer. 
257.  a.  Bragg  v.Wiseman,  1  Brownl. 
22.  Proctor  v.  Johnson,  2  Brownl. 
214.  Newton  v.  Osborn,  Style.  387. 
Porter  v.  Swetnam,  Style.  407.  Ne- 
therton  v.  Jessop,  Holt.  412.  An- 
drew V.  Pearce,  t  New.  Rep.  158. 
Touchst.  160.  Com.  Dig.  Covenant, 
(C.  1).  Adams  v.  Gibney,  6  Bingh, 
656. 

( j)  6  Bingh.  656. 
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V  itlt  fully  established,  that  the  executor  will  be  liable 
M  loag  u  thft  lease  coDtinues,  and  as  far  as  he  has  assets,  as 
well  in  that  ferm  of  action  as  in  covenant,  notwithstanding 
Ae  IflHor  uaigned  the  term  before  his  death,  or  the  executor 
hudtmewntice. (;t)  Bat  if  Ihelessorbas accepted  the (usiffiur 
ovAufMuutCthennoactionof  debt  will  lie  against  the  executor 
for  reot  aocmed  since  the  assig^oment,  although,  as  it  just  ap- 
pMivd,  an  action  of  covenant  may  be  maintained  on  au  express 
eoTOttant  fbr  its  payment   during   the   contiuuauce  of  the 


pawoari 


Thla  may  be  the  proper  place  to  consider  more  fully  a  8ub- 
fornM  i*"^  which  has  been  already  partially  discussed,  (/)  viz.,  the 
petaonal  lespoasibility  of  the  executor  for  the  rent  incurred 
obder  a  deodse  to  his  testator. 

If  the  vhole  rent  incurs  in  the  lifetime  of  the  testator,  tli« 
action  to  recover  it  from  the  executor  must  be  brought  againitt 
hm  in  hii  representative  character:  and  therefore,  if  the 
fam  of  actioR  be  iu  debt,  it  must  be  in  the  dctinet  only,  and 
not  tn  the  debet  and  detiuet :  and  the  judgment  must  be  dt 
tonu  Uttatoris.  (»i) 

But  in  an  action  of  debt  for  rent  incurred  after  the  death 
of  the  lessee,  if  the  executor  enters  upon  the  demised  pre- 
mises, the  lessor  has  his  election,  either  to  sue  him  as  execu- 
tor, or  to  charge  him  personally  as  assignee  in  respect  of  the 
perception   of  the  profits,  (n)     Therefore,   if  the  action  be 


(ft)  It  U  true  that  Lord  Coke,  in 
Walker's  case,  3  Co.  34.  a.  says, 
"  that  it  was  adjudged  in  Overton  v. 
Sydhall,  thai  if  the  executor  of  a 
lessee  for  year*  assigns  over  his  in- 
terest, an  aclioD  of  debt  does  not  lie 
against  him  for  rent  due  after  the 
asiignmeut;  and  that  if  lessee  for 
years  assigns  over  hia  interest  and 
dies,  the  executor  shall  not  be  charg- 
ed (or  rent  due  after  his  death;  for 
by  the  death  of  the  leasee  the  per- 
sonal privi^  of  contract  as  to  the 


action  of  debt  in  both  cases  was  de- 
termined :"  But  this  is  conlm;  t« 
all  the  subsequent  authorities:  Sm 
Ct^iil  t.  Freelove,  3  Mod.  3U. 
Pitcher  v.  Tovey,  4  Mod.  76.  1 
Saund.  a41.b.  D0te(5.) 

(/)  Anle,  p.  428.  657. 

(m)  1  Roll.  Abr.  603.  (S).  pi.  9. 
Fruen  v.  Porter,  I  Sid.  379. 

(n)  Boulton  c.  Canon,  Freetnan. 
33T.  1  Saund.  1.  note  (l)tojeveu 
V.  llarridge. 
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brought  in  debt,  the  lessor  may  either  sue  the  defendant  as 
executor  in  the  detinet,  (o)  or  in  the  debet  and  detinet,  {p) 
as  assignee  of  the  term,  (j)  So^  in  covenant^  the  lessor  has  his 
election,  either  to  charge  the  executor  as  executor,  (r)  or  as 
assignee,  without  naming  him  executor,  stating  generally  in 
the  declaration  that  the  estate  of  the  lessee  in  the  premises 
lawfully  came  to  the  defendant.  {$) 

If  the  executor  does  not  enter,  he  is  still  chargeable  as  ex- 
ecutor in  the  detinet,  because  he  cannot  so  waive  the  term  as 
not  to  be  liable  for  the  rent  as  far  as  he  has  assets,  {t) 

Where  the  executor,  having  entered,  is  sued  in  the  debet 
and  detinet,  as  assignee,  for  rent  incurred  after  his  entry. 


(o)  Royston  v.  Cordrye,  Aleyn.  42 . 
Hope  V.  Bague,  3  East.  2. 

(p)  Hargrave's  case,  5  Co.  31. 
Rich  V,  Frank,  Cro.  Jac.  238.  Caly 
V.  Joslin,  Aleyn.  34.  1  Saund.  1. 
note  t.  So  if  the  executor  enters, 
he  may  be  charged  in  the  debet  and 
detinet  for  the  current  half  year's 
rent  which  commenced  before  the 
testator  died :  The  BailiiTs  of  Ips- 
wich V,  Martin,  Cro.  Jac.  411.  Je- 
vens  V.  Uarridge,  1  Saund.  1.  But 
if  one  sum  of  money  is  due  for  ar* 
rears  of  rent  which  became  due  in  the 
lifetime  of  the  testator,  and  another 
sum  for  arrears  due  in  the  executor's 
own  time,  the  lessor  cannot  in  one 
action  charge  the  executor  in  the 
detinet  for  the  one  part,  and  in  the 
debet  and  detinet  for  the  other;  for 
then  two  different  judgments  would 
be  necessary :  Salter  v.  Codbold,  3 
Lev.  74 :  but  one  action  may  be 
brought  for  both  sums  in  tlie  detinet 
only:  Aylmer  v.  Hide,  13  Geo.  2. 
B.  R.  M.  S.  Selw.  N.  P.  610.  6th 
edit. :  If  the  lessor  in  such  case  will 


not  waive  his  right  of  demanding 
satisfaction  out  of  the  estate  of  the 
executor,  he  must  bring  two  actions. 

{q)  In  such  cases  it  appears  to 
have  been  the  practice  to  name  the 
defendant  executor,  and  to  state  in 
the  declaration,  in  the  debet  and  de- 
tinet, the  demise  to  the  deceased,  his 
death,  the  grant  of  administration  to 
the  defendant,  his  entry  into  the  de- 
mised premises,  and  the  subsequent 
accruing  of  rent :  See  the  entry  in 
Jevens  v,  Uarridge,  1  Saund.  1.  and 
the  case  of  Caly  v.  Joslin,  Aleyn.  34. 
But  it  should  seem  sufficient  to 
charge  the  defendant  in  the  debet 
and  detinet  as  assignee  generally, 
without  naming  him  executor :  See 
Lyddall  v.  Dunlapp,  1  Wils.  4.  5. 

(r)  Buckley  v.  Pirk,  1  Salk.  317. 

(*)  Tilneyv.Norris^l  Lord  Rayro. 
553.  S.  C.  1  Salk.  309.  Carth.  519. 
Buckley  r.  Pirk,  1  Salk.  317.  1 
Saund.  1.  note  (1). 

(0  Howse  V,  Webster,  Yelv.  103. 
Ilelier  v.Casebert,  1  Lev.  127. 
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he  oanturt  plead  jptoie  admiidiirmii,  («)  even  alAoiigli  he  be 
nuned  executor  in  the  declaration :  (v)  for  if  the  rent  be  of 
leis  yalne  than  the  land,  as  the  law  primA  fade  mppoaea,  ao 
mnch  of  the  profits  as  snffioes  to  make  iq>  the  rent  it  mppoh 
piiated  to  the  lessor,  and  cannot  be  applied  to  any  fliiny  else; 
and  therefore  the  plea  cipimm  admmisirami  confesses  a  auh 
application,  since  no  other  pa3^nient  oiit  of  the  profits  can  he 
justified  till  the  rent  is  ansvered :  {w)  And  if  jndgnMot  be 
given  against  the  executor,  it  is  ds  bonis  prcprii§.(x)  Bat 
if  the  land  be  of  less  value  than  the  rent,  the  executor  mi^  plead 
the  special  matter,  via.,  that  he  has  no  assets,  and  tint  the  bad 
is  of  less  value  than  the  rent,  and  pray  judgment  whelhsr 
he  shall  be  charged  otherwise  than  in  the  detinet  only,  (y) 
And,  in  Bemmmi  v.  Bremridge,  (z)  which  was  an  aotioB 


{u)  Oatf  «.  Jodyn,  Aleyni  84. 
Helier  v.  Casebert,  1  Ler.  127, 138. 
Ssckrill  V,  Ertns,  Freem.  Ifl* 
Buckley  v.Pirk,  1  Salk.  817. 

(o)  See  aniCf  p.  1077.  note.  ($). 

(w)  Buckley  9.  Pirk,  1  Salk.  817. 

(jr)  Wentw.  Off.  Es.  285,  286. 
14th  edit.  1  Saund.  1.  note  (1.) 
So  if  the  executor  be  sued  in  as- 
sumpsit for  use  and  occupation  in 
his  own  time,  he  shall  be  liable  de 
bonis  propriii,  though  it  be  laid  that 
the  defendant  occupied  as  execu- 
tor :  Wigley  v.  Ashton,  3  B.  &  A. 
101. 

{y)  Billinghurst  «.  Spearman,  1 
Salk.  297.  Buckley  v.  Pirk,  1  Salk. 
317.  In  many  instances  the  profits 
of  the  land  may  be  insufficient  for  a 
giTcn  period,  although  the  lease 
may  on  the  whole  be  beneficial :  As 
in  respect  to  the  rent  for  the  occupa- 
tion of  premises  from  Michaelmas  to 
Ladyday,  especially  where  almost 
the  whole  profit  Is  taken  in  the  sum- 
mer; as  in  the  case  of  a  lease  of 


tithes,  or  of  meadow  gfoimd%  wliek 
art  usually  flooded  in  the  wiottr: 
Wentw.  Off.  Ei.S89.14«li  adit  8s 
tltt  profits  for  a  series  of  jmn  im) 
be  less  thsn  the  amooat  dPths  itatt 
alfhough  the  lease  for  die  wilds  tana 
may  be  of  no  small  value ;  as  ia  Iks 
case  of  a  lease  of  woods,  which  are 
fellable  only  once  in  eight  or  nine 
years,  and  the  felling  has  been  veiy 
recent.  Ibid,  290.  In  these  and  Ike 
like  instances  the  executor  is  per- 
sonally liable  only  to  the  extent  of 
the  profits,  and  for  such  proportion 
of  the  rent  as  shall  exceed  the  pro- 
fits is  chargeable  merely  in  the  ca- 
pacity of  executor,  or,  in  other 
words,  as  far  only  as  he  has  assets ; 
and  in  such  case,  to  an  action 
brought  by  the  lessor  against  him  in 
the  debet  and  detinet,  he  must  dis- 
close the  matter  by  special  pleading : 
1  Salk.  317.    Toller.  280. 

(jr)  8  Taunt  191.      S.  C.  2  B. 
Moore.  94. 
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for  use  and  occupation  generally,  where  it  appeared  that 
the  defendant,  who  was  the  administrator  of  the  origpinal 
tenant,  under  an  agreement  for  a  lease,  had  taken  possession 
after  the  intestate's  death,  yet,  it  having  been  proved  by  the 
defendant,  under  the  general  issue,  that  the  premises  had 
been  productive  of  no  profit  to  him,  and  that,  eight  months 
after  the  death  of  the  intestate,  he  had  offered  to  surrender 
them  to  the  plaintiff,  it  was  held,  that  this  constituted  a  good 
defence  to  the  action. 

And  on  the  same  principle,  although,  as  it  has  already 
appeared,  (a)  an  executor,  generally  speaking,  cannot  waive 
the  term,  for  he  must  renounce  the  executorship  in  toto,  or 
not  at  all ;  yet,  if  the  profits  of  the  land  are  of  less  amount 
than  the  rent,  and  there  is  a  deficiency  of  assets,  he  may 
waive  the  lease,  (b)  And  if  there  are  assets  to  bear  the 
yearly  loss  for  some  years,  but  not  during  the  whole  term, 
then,  it  seems,  the  executor  must  pay  the  rent  as  long  as  the 
assets  will  hold  out,  and  must  then  waive  the  possession, 
giving  notice  to  the  reversioner.  («) 

But  if  the  executor  be  sued  as  executor,  in  debt  in  the 
detinet,  for  rent  incurred  after  the  death  of  the  testator,  he 
may  plead  plene  administravit :  for  that  is  a  good  plea  where* 
ever  no  other  judgment  can  be  given  but  only  against  the 
defendant  as  executor,  (d ) 

So,  where  the  executor  is  charged  as  executor,  in  an  action 
of  covenant,  for  nonpayment  of  rent  incurred  in  the  defend- 
ant's own  time,  plene  administravit  is  a  good  plea,  although 
the  defendant  might  have  been  charged  as  assignee  of  the 
term,  (e) 

(fl)  See  ante,  p.  428.  proved  that  the  executor  has  receiv- 

(b)  Wentw.  Off.  Ex.  c.  11.  p.  244.  ed  any  profit  from  the  land,  there 
c.  12.  p.  290. 14(h  edit.  Wilkinson  would,  it  should  seem,  be  a  Ttrdict 
V.  Cawood,  3  Anstr.  909,  by  Mac-  against  him :  for  he  could  not  legally 
donald,  C.  B.  apply  the  profits  to  any  other  pur- 

(c)  Weatw.  Off.  Ex.  ubi  supra,  pose  than  payment  of  the  rent : 
(rf)Lyddallo.Dunlapp,lWils.5.  Therefore,  if  the  land  yields  some 
(e)  1  Wils.  4.    Wilson  v.  Wigg,      profit,  but  less  than  the  rent,  the  cx- 

10  East.  315.     But  if  issue  be  joined      ecutor  ought  to  plead  pient  admims- 
upon   this  plea,   and  it   should  be      travit  prater  the  profit. 


1080 


O/tke  Uability  of  an  ExcaUor.    [Pt.  ly.  Bk.  ir, 


It  remaiot  to  consider  how  these  poiDts  are  afieoted  by  the 
aisighmeiit  of  the  lease,  if  the  term  was  asiigned  by  the 
testator,  it  seems  clear  that  the  executor  cannot  be  efaaiged 
as  assignee,  because  he  cannot  haye  entered :  but  still  ha  wiH 
be  liable  as  executor  in  debt  in  the  detinet  for  the  rent, 
the  lessor  has  accepted  the  assignee  as  his  tenant;(/) 
eyen  in  that  case,  the  executor  will  be  liable,  a$  €ct§cmior,  m 
covenant,  (g)  Tf  the  executor  enters,  and  afterwards  himnif 
assigns  the  lease,  then  he  is  chargeable  as  asMtgrnee,  for  ilMt 
time  only  during  which  he  occupied.  (A)  And  if  he  is  sued 
for  rent  incurred  since  the  assignment  by  himself,  he  is  liaUe 
i|i  his  representatiye  character  only :  Therefore  if  die  lesssr 
brings  an  action  of  covenant  against  the  executor,  and  chaiges 
that  after  the  testator^s  death,  and  the  proving  of  the  will  by 
the  defendant,  the  demised  premises  came  by  assignment  t» 
one  A.  B.,  and  that  such  awgnee  has  broken  the  oovennts 
in  the  lease,  the  defendant  may  plead  pkne  adwUm9irami»  (I) 


liability  of 
executor  of 
vendee  to 
complete  the 


? 


purciiase 


If  the  purchaser  of  a  real  estate  dies,  without  having  paid 
the  purchase  money,  his  heir  at  law,  or  the  devisee  of  the  land 
purchased,  will  be  entitled  to  have  the  estate  paid  for  by  the 
executor  or  administrator :  (j)  And  if  the  personal  estate 
cannot  be  got  in,  and  the  heir  or  devisee  pays  for  the  land 
out  of  his  own  pocket,  he  may  afterwards  call  upon  the  per- 
sonal representative  to  reimburse  him.  (it)  So  if  the  personal 
estate  is  insufficient  to  perform  the  contract,  and  the  agree- 
ment is  on  that  account  rescinded,  yet  the  heir  or  devisee 
will,  it  should  seem,  be  entitled  to  the  personalty  as  far  as  it 
goes :  And  it  has  been  decided,  that  if,  by  reason  of  the  com- 
plication of  the  testator's  affairs,  the  purchase-money  cannot 
be  immediately  paid,  and  the  vendor  for  that  reason  rescinds 
the  contract,  yet  on  the  coming  in  of  the  assets,  the  devisee 
of  the  estate  contracted  for,  may  compel  the  executor  to  lay 


(/)  Uelier  v.Casebert,  1  Lev.  127. 
See  ante,  p.  1076. 
(g)  See  an/c,  p.  1074. 
(A)  See  ante,  p.  1074.  note,  (g) 
(0  Wilson  V.  Wigg,  10  East.  313. 


(j)  Milner  v.  Mills,  Moselj.  133. 
Broome  t;.  Monck,  10  Ves.  597, 

(A)  10  Ves.  614,  615.  Sugd.  Y. 
&  P.  171.  8th  edit.  See  Loid  v. 
Lord,  1  Sim.  505. 
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oat  the  purchase-money  in  the  purchase  of  other  estates  for 
his  benefit.  (/) 

But  if  a  title  cannot  be  made,  or  there  was  not  a  perfect 
contract,  or  the  Court  should  think  the  contract  ought  not  to 
be  executed,  in  all  these  cases  there  is  no  conversion  of  real 
estate  into  personal,  in  consideration  of  the  Court,  upon 
which  the  right  of  the  executor  on  the  one  hand,  (m)  and  of 
the  heir  or  devisee  on  the  other,  depends :  And,  therefore,  if 
the  vendor  dies,  the  estate  will  go  to  the  heir  at  law  of  the 
vendor,  in  the  same  manner  as  if  no  contract  had  been  en- 
tered into :  (it)  and  the  heir  or  devisee  of  the  purchaser  will 
not  be  entitled  to  the  money  agreed  to  be  paid  for  the  lands, 
or  to  have  any  other  estate  bought  for  him  :  (o)  The  Court 
cannot  speculate  upon  what  the  deceased  party  would  or 
would  not  have  done ;  but  in  these  cases  the  inquiry  must 
be,  whether  at  his  death  a  contract  existed  by  which  he  was 
bound,  and  which  he  would  be  compelled  to  perform :  That 
alone  can  gpive  the  heir  of  the  purchaser  a  right  to  call  for 
the  personal  estate  to  be  applied,  or  to  the  personal  repre- 
sentative of  the  vendor,  a  right  to  call  upon  his  heir*  (jp) 

If  a  legacy  be  of  a  silver  cup  or  a  jewel,  and  it  be  in  pledge  Liability  of  an 

at  the  testator's  death,  the  lecratee  has  a  riirht  to  call  upon  ®*®<^^^<>^  ^^ 

'  ®  ...  exonerate 

the  executor  to  redeem  it,  and  to  deliver  it  to  him.  {q)  specific  lega- 

So  in  Stewart  v.  Denton^  (r)  the  testator,  a  wine  merchant, 
directed  by  his  will  that  A.  B.  and  C.  D.  should  carry  on  his 
trade,  and  he  bequeathed  to  them  his  stock  of  wines  :  Before 
the  death  of  the  testator,  certain  wines  belongping  to  him 
arrived  in  a  vessel  at  the  port  of  London,  and  the  vessel  was 
reported :    After  his  death  the  wines  were  entered :  And  it 


(Q   Whittaker   v.  Whittaker,    4  See  also   Johnson  v.  Le  Card,  1 

Bro.  Chanc.  Cas.  31.    Broome  v.  Turn.  &  Russ.  281. 

Monck,  10  Ves.  597.  Sugd.  V.  &  P.  (o)    Green  v.  Smith,  1  Atk.  573. 

171 .  8th  edit.  Broome  v.  Monck,  10  Ves.  597. 

(m)  See  antty  p.  415.  (p)  Sugd.  V.  &  P.  179.  8lh  edit. 

(n)  Lacon  v.  Mertins,   3  Atk.  1.  {q)  Swinb.pt.  7.  s.20.  pi.  18. 

Atty.Gen.  w.  Day,  1  Ves.  sen.  218.  (r)  4  Dougl.  219.    S.  C.  2  Chitt 

Buckmaster  o.  Harrop,  7  Ves.  341.  Rep.  456. 
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VBi  hflld,  that  the  eMMtmi,  ttd  not  tha  lofMMi, 
duurgeabk  with  the  datiet. 


LUbfli^of 


toappran- 
tictf. 


Liability  of 
executor  for 
poor  rate, 
where  testator 
being  assessed 
dittteitre 
paymeAt. " 


There  hat  afaeedy  been  oeeetieB  to  tbev^  lliat  o«  tte  ^Mlk 
of  th^maater,  the  agreemeiit  fiar  aerfiee  on  the  part  ef  thf 

apprentiee  ia  at  an  eDd:(a)  And  it  aeem  equally  vett eal^ 

hKAed,  that  the  exeouton  of  the  auMter  are  diaohaifad-Bwai 

all  agieeoMnta  and  corenanta  Jar  ihe  kMmeiiam  af  tke-ep^ 

ptentice ;  for  theae  are  eooiidered  aa  peraonal  to  tibe  laalalflift 

and  determined  by  hif  death.  (I)    But  the  ooTenaot  eni^lha 

ooatinnea  in foiee{ («)  and  thefefiwe  the  exeonfeor  ia  BaUvaa 
an  action  of  covenant^  ai  fig  aa  he  haa  aaietat  tf  he  negleafti  ti 
nudntain  him.  (e)  By  the  coitom  of  London^  tha 
■hall  pat  the  apprentiee  to  another  nmater  of  the 
trade.(w)  As  to  the  nmintenanoe  of  paiiih  apptentkiM  hy 
exeoatora»  partiealar  proviaiona  on  thia  head  have  beea 
by  the  atatate8SGee.a  e.07.,  whieh  haa  abeedy  been 
atlarge.(«)  »■  -   .-» 

■M-T 

In  oaae  a  person  assessed  to  the  poor  rate  dies  before  pn^ 
ment,  it  has  been  doubted  how  far  the  goods  of  the 
in  the  hands  of  his  executor  or  administrator  are  liable  to 
swer  the  same :  In  the  case  of  Stevens  ▼•  Eoans^  (y)  the  pomt 
was  discussed,  but  not  decided^  as  the  case  was  determiaea 


(f)  Ante,  p.  527.  ei  $eq 

{t)  R.  o.  Pecky  1  Salk.  66.  Bax- 
tsr  i».  Burfield^  1  Bott.  P.  L.  pl.C96. 
6th  edit.  S.  C.  2  Stra.  1266.  Wads- 
worth  V.  Guy,  1  Keb.  820.  S.  C.  1 
Sid.  216.  The  decision  in  Walker  v. 
Rally  1  Ler*  177,  was  contra  t  but 
the  Court  deiued  this  esse  in  Baxter 
«.  Bnrield,  2  Stxa.  1367. 

(tt)  R.  V,  Peck,  1  $alk.  66.'  S.  C. 
wmine  R.  v*  Pett,  1  Show.  405. 
Baxter  k  Burfield,  1  Bott.  P.  L. 
pi.  696,  6th  edit.  S.  C.  2  Stra.  1266- 
Soam  V.  Bowden,  Finch.  Rep.  396. 


(v)  But  an  order  of  magistnOs^aiat 
the  'executor  or  admrnistiniof  ^hsM 
maintain  and  provide  for  Iba  app 
prentice,  is  bad,  and  may  be  qnf^ 
ed :  R.  V.  Pett,  1  Show.  405.  S.  C. 
Carth.  281.  1  Salk.  66.  3  Salk.  41. 
12  Mod.  27.  R.  V.  Chaplin,  Com- 
berb.  324. 

(tp)  By  Lord  Holt,  ia  R.  v.  IJA 
1  Salk.  66. 

(x)  Ante,  p.  529,  530. 

(y)  2  Burr.  1152.    1  W.  Blad. 
284. 
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OB  it's  own  peculiar  circumstanoesy  vis.,  on  the  ground  that 
it  was  necessary  to  convene  the  administrator  before  the  jus- 
tices^  before  a  warrm^  could  legally  issue  to  distrain  :  So  that 
the  principal  point  was  undecided ;  which  includes  in  it  these 
particulars:  1.  Where  the  warrant  of  distress  is  made  out-  ' 

daring  the  lifetime  of  the  person  assessed,  whether  the  offi* 
cers  can  follow  the  goods  into  the  hands  of  the  administrator 
or  any  other,  without  taking  notice  of  any  person  as  executor 
or  administrator :  2.  Where  the  warrant  of  distress  is  not 
BUide  out  till  after  the  death  of  the  person  assessed,  whether, 
on  summoning  the  administrator,  and  refusal  by  him,  the  offi* 
cers  can  distrain  the  goods  in  the  hands  of  such  administrator: 
3.  Whether  the  administrator  himself  may  be  assessed  in  m 
succeeding  rate,  as  for  arrears ;  and  on  the  assessment  being 
oonfirmed  at  the  sessions  upon  his  appeal,  whether  distress 
may  be  made  as  of  his  own  goods,  and  whether  for  defect  of 
distress  he  may  be  committed :  4,  In  what  course  of  adminis'^ 
trstkm  such  assessment  shall  be  estimated :  And  if  the  admi* 
nistrator  shall  plead  before  the  justices  debts  of  a  higher  na- 
ture, or  insufficiency  of  assets,  whether  and  how  far  the  justices 
are  to  take  notice  of  such  plea,  and  how  or  in  what  manner 
they  diall  determine  the  same.  (2;) 

With  respect  to  debts  which  a  wife  contracted  while  siiigle,  Debu  of  hufi- 
and  which  remained  due  at  the  time  of  the  marriage,  it  is  clear  ^^  ^ 
that  the  husband  is  liable,  as  long  as  both  parties  are  alive : 
But  this  liability,  which  originated  in  the  marriage,  ceases 
with  it :  And  therefore  upon  the  death  of  the  husband  before 
the  wife,  and  before  payment,  the  debts  survive  against 
her,  and  the  executor  of  the  husband  is  discharged  from 
them,  (a) 

Again,  if  the  husband  survives  the  wife,  he  will  not  be  in- 
dividually responsible  for  her  debts  contracted  before  mar- 
riage, however  large  a  fortune  he  may  have  received  with 

(x)  Burn's  Justice,  title  Poor,  (a)  Woodman  v.  Chapman,  1 
▼ol.  It.  p.  156, 157.  24th  edit.  Campb.  189. 
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her :  (6)  Neyertheless,  as  her  administrator,  he  will  be  liable 
to  answer  for  them\  to  the  extent  of  her  assets,  (c) 

On  a  late  occasion,  (d)  Sir  John  Leao^y  V.  C.  expressed  a 
doubt,  whether  the  husband  has  a  right  to  throw  his  wife's 
funeral  expences  upon  her  separate  estate. 

With  respect  to  debts  contracted  by  a  wife  after  marriagte, 
as  far  as  a  supply  of  necessaries,  it  shall  be  presumed,  as  long 

as  he  lives,  that  she  had  the  authority  of  the  husband,  as  his 

# 

agent,  to  procure  them  for  her  own  use:  He  may,  conse* 
quently,  be  compelled  to  pay  for  them,  and  so  may  his  exe- 
cutors if  he  has  assets  :  But  the  authority  will  be  revoked  by 
the  death  of  the  husband  ;  and  therefore  his  executor  is  not 
liable  for  necessaries  supplied  to  the  wife  after  the  decease  of 
the  husband,  although  the  fact  of  his  being  dead  were  un- 
known at  the  time  the  necessaries  were  provided  :  Accord- 
ingly in  a  recent  case,  (e)  a  man,  who  had  for  some  years 
cohabited  with  a  woman  that  passed  for  his  wife,  went  abroad, 
leaving  her  and  her  family  at  his  residence  in  this  country, 
and.  died  abroad : '  And  it  was  held,  that  the  woman  might 
have  the  same  authority  to  bind  him  by  her  contracts  for 
necessaries,  as  if  she  had  been  his  wife ;  but  that  his  executor 
was  not  bound  to  pay  for  any  goods  supplied  to  her  after  his 
death,  although  before  information  of  his  death  had  beeo 
received. 

Woik  and  It  may  be  observed  that  if  a  man  performs  services  for  the 

labour  with  a  testator,  as  if  a  stockbroker  transacts  all  the  money  concerns 
view  to  a  le-  ^  ^  ^ 

gacy.  of  the  deceased,  without  any  view  to  a  reward,  but  in  the  ex- 

pectation of  a  legacy,  he  cannot  set  up  any  demand  for  such 
services  against  the  executor  or  administrator,  {f) 

(b)  Wentw.  Off.  Ex.  369.   14tb  (d)  Gregory  v.  Lockyer,  6  Madd. 
edit.                                                          90.     See   Bertie  v.  Chesterfield,  9 

(c)  Ibid.  370.    Heard  V.  Stanford,      Mod.  31. 

Cas.  temp.  Talb.  173.     S.  C.  3  P.  (e)  Blades  v.  Free,  9B.  &C.  167. 

Wms.  409.    As  to  what  her  assets  (/)  Osborn  v.  Guy*s  Hospital,  2 

comprise,  see  an/e,'p.  564.  et  seq.  Stra.  728.     Le  Sage  v.  Coussmaker, 

p.  A^Q.et  itq.                                        .  1  Esp.  188. 


Ch.  I.  §  II.]       Upon  the  Acts  of  the  Deceased.  1086 

■ 

In  Colegrave  v.  Manby,  {g)  a  tenant  for  life  of  a  hospital  Executor  of 
lease,  who  was  directed  to  lay  by,  out  of  the  rents  and  profits,  ^y^^  neglects 
for  the  purpose  of  paying  the  fine  on  renewal,  had  neglected  to  to  renew 
renew,  and  the  lease  having  been  renewed  by  the  remainder- 
man, after  his  death,  a  reference,  on  a  bill  against  his  execu- 
trix, was  made,  to  ascertain  what  was  a  reasonable  sum  to  be 
paid  for  the  renewal ;  and  the  same  was  ordered  to  be  paid  by 
the  executrix. 

It  was  once  held,    that  executors    continued   the   estate  Executors 
which  their  testator  had  in  a  copyhold,  and,  therefore,  that  mitted  to  co- 

they  needed  no  admission :  But  it  is  now  settled,  that  they  py^old  and 

pay  tines. 
must  be  regularly  admitted,  and  pay  their  fines.  (A) 

If  a  bill  of  exceptions  be  sealed  by  a  judge,  and  he  dies,  Scire  facias 

^     .       ,.  ...  1     .   •  against 

a  scire  facias  lies  against  his  executors  or  administrators  to  judge's  exe- 

certifyit.(f)  ^  ^"*^^- 

As  a  Court  of  Equity  will  not,  inter  vivos,  compel  a  party  Executor  not 

compellable 
to  complete  his  gift,   so  it  will  not  compel  the  executor  to  to  complete 

complete  the  gift  of  the  testator  :  Therefore  an  act  of  bounty,  ^*^®  ^^*  ®^ 

vesiaior. 

which  has  not  been  perfected  by  the  testator,  is  of  no  avail 
against  his  executor,  (j) 

(g)  6  Madd.  72.    S.  C.  2  Russ.  485.     Cotteen  v.  Missing,  1  Madd. 

Chanc.  Cas.  238.  176.     An  executor  may  be    com- 

(A)  Bath  V.  Abney,  1  Burr.  206.  pelled  to  execute  an  agreement  by 

S.  C.  Dick.  260.  1  Watk.  Cop.  301.  the  testator  to  grant   an    annuity: 

(t)  2  Inst.  428.  Nield  v.  Smith,  14  Ves.  491. 

(j)  Hooper  v.  Goodwin,  1  Swanst. 
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CHAPTER  THE  SECOND. 

OF  THB    LIABILITY    OF   AN   BXBCUTOR   OR   ADMINIS- 
TRATOR  WITH    BBSPBGT  TO  HIS   OWN   ACTS. 


Sbction  I. 

Of  the  LiahUity  of  an  Executor  or  Administrator  on  ki$ 

own  Contracts. 

In  this  section  it  is  proposed  to  investigate.  First.  The 
liability  of  an  executor  or  administrator^  as  such,  in  respect  of 
his  own  contracts  as  executor  or  administrator:  Secondly, 
The  personal  responsibility  of  the  executor  or  administrator 
on  his  own  contracts. 
1st.  Of  the  1st.  As  to  the  liability  of  the  executor,  not  personally,  bat 

executor*^M  ®^*  ^^  ^^®  assets  of  the  testator.  It  seems  to  have  been 
such,  on  his  once  considered,  that  wherever  an  action  was  brought  against 
tracts.  "         ^^  executor  or  administrator,  on  promises  laid  to  have  been 

made  by  him  after  the  death  of  the  testator  or  intestate,  he 
was  chargeable  in  his  own  right,  and  not  in  his  representative 
capacity,  (a)  The  more  modern  authorities  have,  however, 
established,  that,  in  several  instances,  the  executor  may  be 
sued,  as  executor,  on  a  promise  made  by  him  as  executor,  and 
that  a  declaration  founded  on  such  a  promise  will  charge  the 
defendant  no  further  than  a  declaration  on  a  promise  of  the 
testator. 

(fl)  See  Trewinian  v.  Howell,  Cro.      Cowp.  289.     Jennings  w.  Newman, 
Eliz.    01.       Hawkc-8    v.   Saunders,      4  T.  R.  348. 
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Thus  in  Dowse  ▼.  Ccxe,  (b)  the  declaration  stated  that  a 
cause  depending  in  Chancery,  in  which  Thomas  Biddie  was  a 
party,  was  referred  to  arbitration,  and  that  it  was  one  of  the 
terms  of  submission  that  in  case  either  of  the  parties  should 
die,  the  death  was  not  to  abate  the  reference :  that  Thomas 
Biddie  died  before  the  making  of  the  award :  that  the  arbi- 
trator awarded  that  the  executor  should  pay  the  plaintiff  225/. 
out  of  the  assets  of  Thomas  Biddie :  and  that  being  so  liable, 
the  defendant,  executor  as  aforesaid,  promised  to  pay :  And 
the  CSourt  of  C.  B.  held  that  the  executor  was  not  charged 
diereby  personally,  but  as  executor  only,  and  that  the  judg- 
ment must  be  de  bonis  testaioris.  (c) 

6q  in  Powell  v.  Graham^  (d )  one  count  of  the  declaration 
stated  a  promise  by  the  testator  in  his  lifetime,  that,  in  con- 
sideration the  plcdntiff  would  enter  into  his  service  as  a  nurse 
and  housekeeper,  and  would  continue  to  serve  him  till  his 
death,  his  executor  should,  after  his  decease,  pay  the  plaintiff 
2U^  and  then  averred  the  defendant's  liability'  as  executor, 
and  that,  in  consideration  thereof,  the  defendant  promised 
to  pay  the  plaintiff  that  sum»  whenever  he  the  defendant, 
as  executor,  should  be  requested  so  to  do :  And  the  Court 
of  C.  B.  held,  that,  upon  this  count,  the  defendant  was  not 
HaUp  individually,  but  as  executor  only:  And  in  the 
same  case  the  Court  held,  and  it  is  now  fully  settled,  that 
a  count  av^ring  an  account  stated  between  the  plaintiff  '- 

and  the  defendant  as  executor,  and  that  in  consideration 
thereof,  the  defendant,  as  executor^  promised  to  pay  the 
balance,  does  not  charge  him  personally ;  but  he  may  plead  ^ — - 

fiUne  administravitj  and  the  only  judgment  which  can  be 
given  in  favor  of  the  plaintiff  is  de  bonis  testaioris :  (e) 
And  it  makes  no  difference  whether  the  account  be  averted 
to  have  been  stated  of  money  due  from  the  testator  t6  the 

(h)  3  Bingh.  20.  S.  C.  10  Moore,  any  opinion  ou  thijj  point :  6  B.&C. 
272.  255. 

(r)  This  judgment  was  reversed  (d)  7  Taunt.   .581.      S.  C.  t  B. 

in  K.  B.,  but  on  a  different  ground,      Moore.  305. 

the, Court  of  Error  declining  to  give  (t)  Asbby  v,  Ashby,  7  B.  &  C. 

444.     J<.  C.  I  Maim,  k  flyj.  180. 
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plaintiff,  (/)  or  of  money  due  from  the  defendant  a$  €X4cmimr 
to  the  plaintiff,  (g) 

So  it  should  seem  that  a  count  averring  that  the  defend—tj 
€U  executor,  was  indebted  to  the  plaintiff  for  so  much  moiiej, 
by  the  plaintiff  paid  to  the  use  of  the  defendant  as  sx^attor, 
and  that  in  consideration  thereof,  the  defendant,  as  execvKiar, 
promised  to  pay,  charges  the  defendant  in  his  representative 
character  only,  and  that  he  may  plead  plene  €ulminiatrami  to 
it,  and  that  the  judgment  ought  to  be  de  bonis  testaioris*  (A) 
For  instance,  suppose  two  persons  are  jointly  bound  as  sure- 
ties, and  the  one  dies,  and  the  survivor  is  sued  and  obliged  to 
pay  the  whole  debt :  In  such  case,  if  the  deceased  had  been 
living,  the  survivor  might  have  sued  him  for  contribution  in 
an  action  for  money  paid :  and  it  should  therefore  seem  that 
he  is  entitled  to  sue  the  executor  of  the  deceased  for  money 
paid  to  his  use  as  executor,  (i)  Again,  a  plaintiff  may  in 
many  cases  have  an  advantage  in  proceeding  against  the  assets 
rather  than  against  the  executor  personally:  the  executor 
in  his  individual  capacity  may  be  insolvent ;  in  his  character 
of  executor  he  may  have  assets  adequate  to  answer  any  claim; 
and  when  the  money  is  paid  to  his  use  as  executor,  justice 
seems  to  require  that  the  person,  who  has  made  the  payment, 
should  have  the  liberty  of  looking  to  the  fund  which  the  exe- 
cutor has  in  that  character,  (j) 

But  a  count  alleging  that  the  defendant,  as  executor,  was 
indebted  to  the  plaintiff  for  so  much  money  lent  by  the 
plaintiff  to  the  defendant  as  executor,  and  that  the  defendant, 
in  consideration  thereof,  as  executor  promised  to  pay,  charges 
him  personally,  and  he  cannot  plead  plene  administravit,  and 
the  only  possible  judgment  is  de  bonis  propriis,{k) 

And  so  it  is  of  a  count  which  charges  that  the  defendant, 

(/)  Secar  v.  Atkinson,   1   H.  Bl.  Bl.  108.     2  Saund.  117.  e.  note  to 

102.    Ellis  r.  Bowcn,  Forrest.  Exch.  Coryton  v.  Littebye. 

Rep.  98.  This  is  the  common  mode  of  (Ji)  Ashby  v.  Ashby,  7  B.  &  C. 

declaring  against  executors  to  save  the  448.  449.  451.  452. 

statute  of  limitations  :   1  II.  Bl.  105.  (/)  7  B.  &  C.  449.  451.  452. 

{^)  IVnvell  V.  Graham,  7  Taunt.  (.;)  7  B.  &  C.  449. 

580.     Ashby  v.  .'\shby,  7  B.  &  ('.  (A-)  Rose  r.  Bowler,   1   H.  Black. 

444:  Init  sec  Rose  v.  Bowler,  1  II.  108.  rowelh'.Grciliam,7Taunt.586. 
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€u  executory  was  indebted  to  the  plaintiff /or  money  had  and 
received  by  the  defendant,  as  executory  for  the  use  of  the 
plaintiff,  and  that  in  consideration  thereof,  the  defendant  ae 
executor  promised  to  pay ;  for  to  such  a  count  jpfen^  adminis^ 
travit  cannot  be  pleaded,  and  the  judgment  on  it  must  be  de 
bonis  propriis.  (l)  But  on  a  recent  occasion  (m)  Lord  Ten- 
terden  said,  that  although  he  felt  himself  bound  by  the*autho- 
rities  on  the  point,  yet  if  the  matter  were  quite  new,  it  might, 
perhaps,  be  as  well  to  hold  that  a  plaintiff  might  elect  to  treat 
the  receipt  of  the  money  as  an  act  done  by  the  executor  in  his 
character  of  executor,  and  take  his  chance  whether  he  would 
get  paid  out  of  the  assets  or  not,  and  that  if  he.  elected  so  to 
treat  it,  then  he  must  show  that  the  money  came  into  the  de- 
fendant's hands  because  he  was  executor :  And  Bayley,  J. 
concurred  in  this  opinion,  and  put  the  following  case :  '*  Sup- 
pose a  bill  payable  to  the  testator  were  remitted  from  a  foreign 
country,  half  the  amount  applicable  to  the  personal  use  of  the 
testator,  and  the  other  half  to  be  paid  over  by  him  to  some 
other  person  :  Before  the  bill  arrives,  the  testator  dies,  and 
his  executor  receives  the  money :  It  is  possible  that  he  may 
not  have  received  advice  as  to  the  mode  in  which  it  is  to  be 
applied,  until  after  he  has  applied  it  in  the  ordinary  course  of 
administration  :  He  may  be  insolvent  in  his  individual  capa- 
city, and  it  would  be  hard  that  the  party,  under  such  circum- 
stances, should  not  have  his  election  to  be  paid  out  of  the 
funds  of  the  testator :"  The  learned  judge,  however,  proceeded 
to  observe,  that  the  authorities  were  so  strong,  that  he  felt  him- 
self bound  by  them,  although  his  reason  was  not  convinced. (n) 

(J)  Rose  V.  Bowler,  1  H.  Black,  ant  ought  to  be  held  personally  liable 

108.    Jennings  v.  Newman,  4  T.  R.  upon  the  count  in  question ;  and  ob- 

347.    Brigden  r.  Parkes,  2  B.  &  P.  served,that  where  an  executor  receives 

424.    Powell  V.  Grahanj,  7  Taunt,  money  to  the  use  of  a  particular  in- 

585,  586.    Ashby  v.  Ashby,  7  B.  &  dividual,  it  operates  as  a  specific 

C.  444.    S.  C.  1  Mann.  &  Ryl.  180.  appropriation  of  that  money  belong- 

(wi)  Ashby  v.  Ashby,  7  B.  &  C.  ing  to  the  party,  and  he,  in  his  indi- 

448.  vidual  capacity,  must  be  liable  for 

(n)  7B.&C.450.   But  Littledale,  the  money  so  received,  it  having 

J.  expressed  his  opinion  that,  if  the  nothing  to  do  with  the  accounts  of 

case  were  perfectly  new,  the  defend-  the  testator :  7  B.  &  C.  452, 453. 
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In  aotioBS  like  those  above-mentioiied,  which  ore  htoeghi 

against  an  executor,  in  the  character  of  execvtor,  to  leeovor 

the  demand  out  of  the  testatinr's  estate,  a  promise  hj  the 

executor  is  amere  nudMrnpactum^  if  there  were  no  assets,  (o) 

But  it  is  not  necessary  to  aver  in  the  declaration  that  the  de- 

fiondant  had  assets,  (p) 

3.  Of  Uie  per-      2nd.  It  is  now  proposed  to  inyestigate  the  personal  r^ 

ofanezecu-^  sponsibility  of  an  executor  or  administrator,  arising  jfroni  hk 

tor  on  his        o^nm  contracts. 

A  promise  by  an  executor  or  administrator  to  pay  a  debt  of 
the  testator,  or  to  answer  damages,  will  not  make  him  per- 
sonally liable,  unless  there  be  a  sufficient  consideratioii  Is 
support  the  promise:  For  a  bare  promise  by  the  exeeutor 
does  not  make  him  liable  out  of  his  own  estate,  but  he  is  stiH 
chargeable  only  as  executor,  and  to  the  extent  of  the  assets  ia 
his  hands,  in  the  same  manner  as  he  would  have  been  had  no 
such  promise  been  made,  (q)  And  by  the  statute  of  Frauds^ 
the  executor  or  administrator  will  not  be  liable,  unless  the 
promise  is  in  writing.  It  is  clear,  however,  that  although  the 
[HTomise  be  in  writing,  it  is  of  no  more  effect  since  the  statale 
than  before,  unless  it  be  by  deed,  or  there  be  a  good  considera- 
tion for  it.  (r)  Hence,  since  the  statute,  there  are  two 
things  necessary  for  the  validity  of  the  promise  of  the  exe- 
cutor or  administrator  to  pay  the  debt  of  the  testator,  or 
answer  damages,  out  of  his  own  estate :  1st.  the  common  law 
requires  that  there  should  be  a  sufficient  consideration  to  sup- 
port the  promise  ;  2nd.  the  statute  adds  a  still  further  requi- 
site, that  the  promise  should  be  in  writing,  {s)     It  is,  there- 


(o)  1  Saund.  210.b.  211,  note  (1) 
to  Forth  V.  Stanton.  Pearson  v. 
H^nry,  5  T.  R.  8.  Rann  v.  Hughes, 
7  T.  R.  350.  note  (a). 

(/>)  Powell  V.  Graham,  7  Taunt. 
580.  S.C.  1  B.  Moore.  305.  Dowse 
V,  Cox,  3  Bingh.  20.  S.  C.  10  B. 
Moore.  272.  See  also  Pinchon's 
case,  9  Co.  90.  b. 

(v)  Rccch  u.  Kcnnegal,  1  Ves. 
sen.  120. 


(r)  The  statute  has  made  no  al- 
teration in  the  pleading,  and  conse- 
quently, it  does  not  appear  upon  the 
declaration,  whether  there  was  a 
promise  in  writing  or  not :  It  is  a 
Matter  of  evidence  only :  Anon.  2 
Salk.  519.  Williams  v.  Leper,  3 
Burr.  1890,  by  Yates,  J. 

(«)  Rann  v.  Hughes,  4  Bro.  P.  C. 
27.  Toml.  edit.  S.  C.  7  T.  R. 
350.  note  (a),    llawkes  v*  Sauaders, 
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foie»  expedient  to  examine,  in  the  first  plaoep  what  is  a  valid 
consideration  for  a  promise  by  an  executor  or  administrator 
to  charge  him  de  bonis  propriia ;  and  then  to  enquire  what  is 
a  reduction  of  the  promise  into  writing,  snflicient  to  satisfy 
the  statute  of  frauds. 

Before  entering  upon  this  enquiry,  it  may  be  remarked, 
that  a  promise  by  an  administraior,  by  word  of  mouth,  made 
befi»re  admimstiation  gnnted,  may,  under  certaiD  oircum- 
stances,  be  binding  upon  him  afterwards :  Thus  in  TonUinr 
son  y.  Gill,  (t)  a  person  promised  the  widow  of  an  intestate, 
that  if  she  would  permit  him  t^  be  joined  in  the  letters  of  ad- 
ministration, he  would  make  good  any  deficiency  of  assets  to 
discharge  the  intestate's  debts :  And  Lord  Hardwicke  held 
that  this  prcHuise  was  not  within  the  statute  of  frauds,  because 
the  party  promising  was.  not  administrator  at  the  time  of 
making  the  promise ;  and  it  was  no  answer  to  say  that  he  was 
administrator  afterwards :  (ti)  His  Lordship  further  held,  that 
this  was  an  engagement  which  could  be  made  good  only  in  a 
Court  of  Equity  ;  because  it  was  not  made  to  the  creditors, 
who  could,  therefore,  claim  only  through  the  widow ;  but  that 
they  were  entitled  in .  equity  to  the  performance  of  the  pro- 
mise made  to  her ;  because  it  was  to  be  considered  there  as 
made  to  her  in  trust  for  them,  (v) 

1st.  What  is  a  valid  consideration:  If  a  creditor,  at  the  whatUasuf- 
request  of  an  executor, /brfrear*  to  sue  him,  that  is  considered  deration  for' 
a  suflScient  consideration  to  charge  him  de  bonis  proprOs,  ^^  promise : 
whether  he  has  assets  or  not  at  the  time  of  the  promise ;  and 
therefore  it  is  not  necessary  to  aver  in  the  declaration  that  he 
had  assets:    As  if  A.,  to  whom  the  testator  was  indebted, 
comes  to  the  executor,  and  says  that  he  intends  to  sue  him  for 
the  debt,  whereupon  the  executor  promises,  in  consideration 

Cbwp.  289.      Philpot  v.  Briant,  4  bate  and  letters  of  administration  to 

Bittgh.  717.     S.  C.  t  M.  &  P.  754.  thedeath  of  the  testator  and  intestate. 

But  see  Herbert  t;.  Fowls,  1  Bro.  (v)  This  case  was  recognized  by 

F.  C.  355.  Toml.  edit.  Lord  Northington  in  Griffith  v.  Shef- 

(0  AmM.  330.  field,  1  Eden.  77;  and  by  Sir  Wm. 

(«)  See  ante,  p.  240,  as  to  the  dif-  Grant    in    Gregory  v,  Williami,  3 

fertice  between  the  relation  of  pro-  Mertr.  590. 
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that  the  plaintiff  will  forbear  him  for  a  reasonable  time,  to 
pay  him,  and  A.  accordingly  forbears  to  sue  him  for  a  reason- 
able time,  that  is  a  good  consideration  to  charge  the  defend- 
ant, in  an  action  upon  the  case,  oat  of  his  own  estate,  with- 
out assets ;  for  by  this  promise  it  is  intended  as  well  to 
forbear  to  sue  the  executor,  as  to  forbear  the  debt;  and  a 
forbearance  of  a  suit  is  a  good  consideration,  without  assets  at 
the  time  of  the  promise,  (w)  So  if  a  man  declares  upon  a 
promise  against  an  administrator,  that  the  intestate  was  in- 
debted to  him  in  10/.  by  bond,  and  died,  and  the  defendlmt, 
being  his  administrator,  in  consideration  of  the  premises,  and 
that  the  plaintiff  would  spare  him  till  such  a  time  after,  pro- 
mised to  pay  him  the  debt ;  and  avers  that  he  spared  him  till 
the  time,  and  the  defendant  had  not  paid  him,  &c.,  though  he 
did  not  say  that  he  would  spare  him  the  debt,  or  to  sue  him, 
yet  it  shall  be  so  intended,  and  therefore  the  consideration  is 
good,  (x)  So  it  was  said  by  Hale,  C.  J.  that  though  a  bars 
accounting  by  the  executor  with  a  creditor  of  his  testator  will 
not  bind  the  executor  to  pay  de  bonis  propriis,  yet  a  promise 
in  consideration  of  forbearance  will,  (y)  Also  where  the 
plaintiff  having  a  debt  owing  to  him  from  the  testator  on 
a  simple  contract,  the  executor,  in  consideration  the  plaintiff 
would  forbear  to  sue  him  until  such  a  time,  promised  to  pay, 
and  the  plaintiff  averred  that  he  did  forbear  accordingly,  this 
is  a  good  promise;  but  if  the  heir  had  promised,  on  forbear- 
ance of  the  suit,  to  pay  this  debt,  no  assumpsit  would  have 
been  against  him,  because  without  consideration ;  for  the  heir 
is  not  chargeable  to  any  debt  without  specialty,  (z)  So  where 
in  assumpsit  the  plaintiff  declared,  that  J.  S.  devised  a  legacy 

(uj)    Johnson    v.    Whitchcolt,    1  See  the  cases  cited  in  the  text. 

Roll.  Abr.  24.  tit.  Action  sur  Case  (x)  Garcjener  r.  Fenner,  1    Roll. 

(V^)  pi.  33,  upon  a  demurrer,  where  Abr.  15.  tit.  Action   sur  Case,  (S) 

the  defendant  pleaded  that  he  had  pi.  3.    Chambers  v.  Leyersage,  Cro. 

no   assets  when   the   promise    was  Eliz.  644. 

.  made.     It  is  said  in  Bane's  case,  9  {y)  Hawes  v.  Smith,  2  Lev.  122. 

Co.  94.  a,  that  if  there  be  no  assets,  {s)  Fish  v.  Richardson,  Yelr.  55^ 

it  shall  he  given  in  evidence :  but  this  56.     S.  C.  Cro.  Jac.  47. 
opinion  has  been  overruled  since  : 
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to  him,  and  made  the  defendant  executor,  and  the  plaintiff 
intending  to  sue  him  for  the  legacy,  the  defendant,  in  con- 
sideration of  forbearance,  promised  to  pay  him ;  the  defendant 
pleaded  divers  bonds  and  judgments,  and  no  assets  ultra ; 
upon  which  the  plaintiff  demurred,  and  had  judgment  with- 
out argument ;  for  it  was  not  material  whether  he  had  assets 
or  not ;  for  he  was  charged  upon  his  own  promise,  in  consi- 
deration of  forbearance ;  and  a  forbearance  of  a  suit  for  a 
legacy  was  a  sufficient  consideration;  although  it  was  said, 
that  if  it  had  appeared  by  the  declaration  that  the  pfaintiff 
had  no  cause  of  action,  the  forbearance  would  not  be  suf- 
ficient, (a)  It  is  true,  that  it  is  now  settled,  that  no  action  at 
law  lies  for  a  legacy  ;(&)  but  in  this  case  the  forbearance 
might  have  been  to  sue  in  chancery,  or  in  the  Ecclesiastical 
Court,  for  the  legacy,  and  then  the  consideration  may,  perhaps, 
be  a  good  one.  (c)  So  if  A.  together  with  B«  is  bound  to  C. 
for  the  proper  debt  of  B.,  and  A  pays  the  money,  and  B.  dies 
and  makes  D.  his  executor,  and  D.,  in  consideration  that  A. 
will  forbear  to  sue  him  until  such  a  time,  promises  to  pay  him, 
this  is  a  sufficient  consideration  to  support  the  promise,  (d) 
So  if  an  executor  be  indebted  to  J.  S.  in  100/.  who  demands 
the  money,  the  executor  is  chargeable  only  in  respect  of  as- 
sets, and  not  otherwise  ;  but  if  he  promises  to  pay  the  debt  at  a 
future  day,  it  becomes  his  awn  debt,  and  to  be  satisfied  out 
of  his  own  estate,  {e) 

Accordingly,  in  a  modem  case,  (/)  two  executors  gave  a 
promissory  note  to  the  plaintiff  in  the  following  words,  **  As 
executors  to  the  late  T.  T.  we  severally  and  jointly  promise 
to  pay  to  N.  C.  the  sum  of  200/.  on  demand  with  lawful 
interest  for  the  same :"  And  the  Court  of  C.  B.  held  that 
they  were  personally  liable  upon  the  instrument,  upon  the 
ground,  that  the  promise,  from  the  circumstance  of  interest 

(a)  Dayis  v.  Reyner,  2  LeT.  3.      Barber  v.  Fox. 

S.  C.    nomine  Davit  v.  Wright,  1  (d)  Scott  v.  Stevens,  1  Sid.  89. 

Ventr.  1 20.    2  Keb.  758.  (e)  Goring  v.  Goring,  Yelv.  1 1 .  See 

(b)  Deeks  v.  Strutt,  5  T.  R.  690.  Reech  v.  Kennegal,  1  Ves.  sen.  126. 
See  infra.  (J)  Childs  v,  Monins,  2  Brod.  & 

(c)  See  2  Saund.  137.  c.  note  to  Bing.  460.    S.  C.  5  Moore.  281. 
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added,  necesMrily  imported  a  paymtot  at  a  future  dqr ; 
and  an  execator,  promising  to  pay  a  debt  at  a  fotwp^  dayj 
makes  the  debt  his  own.  {g) 

Again,  where  the  plaintiff  declared  in  anun^frit  that  Ae 
defendant's  testator  was  indebted  to  A.,  who,  after  the  tes- 
tator's death,  assigned  the  debt  to  the  plaintiff,  and  appointod 
him  to  receive  it  to  his  own  nse,  and  that  the  defeiijhuit»  in 
consideration  that  the  plaintiff  would  accept  the  defendant  as 
his  debtor,  promised  to  pay  it  to  the  plaintiff;  it  was  heU 
that  this  was  not  a  suflScient  consideration  to  support-  the  pn^* 
mise,  so  as  to  charge  the  defendant  de  ftonts  proprm.  (k) 
Bat  if  the  promise  had  been  in  consideration  of  foibeanaoa 
by  such  assignee  of  the  debt  to  sue  the  executor  or  ■*^mf«Pf' 
trator,  that  would  have  been  sufficient :  (t)  for  it  is  suffleiea^ 
in  the  case  of  any  other  debtor,  whom  the  assignee  of  tha 
debt  forbears,  at  his  request,  to  sue.  (J) 

So  where  the  plaintiff  declared  in  assumpsit  fliat  the  hut- 
band  of  the  defendant  was  indebted  to  the  plaintiff  iu  fiOI. 
for  beer,  and  died  intestate,  and  administration  was  oom^ 
mitted  to  the  defendant,  and  that  afterwards,  8he»  in  eoa- 
sideration  that  the  plaintiff  would  deliver  to  her  six  banrels  of 
beer,  promised  to  pay  to  the  plaintiff,  as  well  the  5(M.  due  by 
the  intestate,  as  for  the  six  barrels  delivered  to  herself,  and 
that  he  thereupon  delivered  the  six  barrels ;  it  was  held  that 


(g)  But  where  an  executrix  gave 
an  acceptance  for  a  debt  due  from 
ter  testator,  taking  an  engagement 
from  the  drawer,  to  renew  the  bill 
from  time  to  time,  until  sufficient 
effects  were  received  from  the  estate 
of  the  testator,  it  was  held  that  this 
meant  sufficient  effects  in  the  ordi- 
nary course  of  administration ;  and 
that  she  had  not  precluded  herself 
from  first  applying  assets  to  pay 
3000/.  to  trustees  for  her  own  use  in 
discharge  of  a  bond  given  by  her 
husband  before  marriage  to  that 
effect,  before  she  paid  the  accept* 


ance :  Bowerbank  v.  Monteiro,  4 
Taunt.  844.  Where  a  bill  it  ei>- 
dorsed  to  certain  persons  as  executon, 
and  they  again  endorse  it,  they  be- 
come personally  liable :  Per  Buller, 
J.    King  V.  Thorn,  1  T.  R.  489. 

(h)  Forth  V.  Stanton,  1  Saund. 
210. 

(0  Pitt  17.  Bridgwater,  1  Roll. 
Abr.  20.  pi.  11.  S.  C.  Hardr.  74. 
Russel  v.  Haddock,  1  Lev.  188.  1 
Saund.  210.  note  (1). 

(j)  Reynolds  v.  Prosser,  Hardr. 
n.  Oble  V.  Dittlesfield,  1  Ventr. 
153.    1  Saund.  310.  note  (1). 
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the  action  was  well  brought  against  her  on  her  own  tusua^^, 
and  that  the  judgment  should  be  for  both  debts  de  bimis 
propriis,  (i) 

So  where  an  attorney  delivered  np  deeds  to  an  executor, 
which  he  was  not  obliged  to  do  till  his  bill  was  paid,  and  these 
deeds  were  of  great  use  to  the  executor  in  several  suits 
which  were  then  carrying  on ;  it  was  held^  that  this  was  a  suf- 
ficient consideration  to  make  the  executor  liable  to  the  at- 
torney's whole  demand^  whether  there  were  assets  or  not*  (/) 

It  should  seem  that  the  having  assets  is  a  good  considera- 
tion for  a  promise  by  an  executor  or  administrator  to  pay  a 
ddiit  of  the  deceased,  or  to  answer  damages  out  of  the  exe- 
cutor's own  estate :  Thus  in  Re€ch  v.  Kennegal^  (m)  Lord 
Hardwicke  observed,  ^'  At  law,  if  an  executor  promises  to 
pay  the  debt  of  his  testator,  a  consideration  must  be  alleged ; 
as  of  assets  come  to  his  hands ;  or  of  forbearance ;  or  if  adr 
mission  of  assets  is  implied  by  the  promise :  otherwise  it  will 
be  but  nudum  pactum,  and  not  personally  landing  upon  the 
executor •''  So  it  was  held  in  Atkins  v.  HUl,  (n)  and  in 
Howies  T.  Saunders,  (o)  that  the  circumstance  of  the  exe- 
cutor having  assets  sufficient  to  pay  all  the  debts  and  legacies, 
was  a  sufficient  consideration  to  support  a  promise  to  pay  a 
l^;acy,  so  as  to  render  the  executor  individually  liable  on 
tliat  promise  in  an  action  at  law :  And  although  the  doctrine 
of  these  cases,  as  far  as  the  liability  of  an  executor  to  be 
sued  at  law  for  a  legacy,  has  been  since  exploded,  (p)  yet  it 
should  seem  that  their  authority,  with  respect  to  the  suffi- 
ciency of  the  consideration  in  question,  to  support  a  promise 
to  pay  debts,  remains  unimpeached.  The  consequence  is, 
that  if  an  executor  or  administrator  promises,  in  writing,  that, 
in  consideration  of  having  assets,  he  will  pay  a  particular  debt 
of  the  testator  or  intestate,  he  may  be  sued  on  this  promise  in 


(Jc)  Wheeler  v.  Collier,  Cro.  Eliz.  (m)  1  Vet.  sen.  126. 

406.  (n)  Cowp.  284. 

(J)  Hamilton  v.  Incledon,  4  Bro.  (o)  Cowp.  289. 

P.  C.  4.  Toml.  edit.  (p)  See  mfra. 


1096 


Of  the  lAability  qf  an  Executar.     [Pt.  iv.  Bk.  ii. 


his  individaal  capacity,  and  the  judgment  ag^st  him  will  be 
cb  bonis  propriU,  (q) 

It  may  here  be  obsenred,  that  in  cases  like  the  above- 
mentionedy  where  the  nature  of  the  debt  is  such  as  nece»- 
sarily  to  make  the  defendant  liable  personally,  the  judgment 
will  be  de  bonis  propriis,  although  he  be  charged  as  promis- 
ing as  executor,  (r) 


what  is  a  It  remains  to  consider,  2ndly,  What  is  a  sufficient  reduction 

d^mTof^e  ^^^^  writing  of  the  promise  of  an  executor  or  administrator. 


executor's 
promise  into 
writing. 


The  fourth  section  of  the  statute  of  frauds  (39  Car.  2.  c.  3.) 
enacts,  (inter  alia)  ^^that  no  action  shall  be  brought,  whereby 
to  charge  any  executor  or  administrator,  upon  any  special 
promise  to  answer  damages  out  of  his  own  estate,  or  wherdby 
to  charge  the  defendant,  upon  any  special  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another  person,  &xs.  &e., 
unless  the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorised." 

The  word  "  agreement"  used  in  this  section,  means  the 
consideration  of  the  promise :  (s)  and,  therefore,  it  was  held  in 
the  case  of  Wain  Y.Warlters,{t)  that  the  consideration  of 
the  promise,  as  well  as  the  promise  itself,  must  be  in  writing, 
otherwise  it  is  void :  This  doctrine  was  very  much  doubted  in 
several  subsequent  cases,  but  has  been  fully  established  by 
the  more  recent  decisions,  (u)  It  is,  however,  sufficient,  if 
the  consideration  can  be  gathered  from  the  whole  tenor  of  the 
writing;  and  it  is  not  necessary  that  it  should  be  stated  on  the 
face  of  it  in  express  terms,  (v) 


(g)  Trewinian  v.  Howell,  Cro. 
Eliz.  91.  But  see  Rann  v.  Hughes, 
7  Term  Rep.  350.  note  (a). 

(r)  Powell  V.  Graham,  7  Taunt. 
585.  Wigley  r.  Ashton,  3  B.  &  A. 
101. 

(«)  1  Saund.  211.note(2). 


(0  5  East.  10. 

(w)  Saunders  v.  Wakefield,  4  Bam. 
&  Aid.  595.  Jenkins  v.  Reynolds, 
3  Brod.  &  Bingh.  14.  Morley  r. 
Boothby,  3  Bingh.  107. 

(v)  Stadt  i;.  Lill,  9  East.  348. 
S.  C.  1  Campb.  242.     Bateman  v. 
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This  may  be  the  proper  place  to  consider^  how  far  an  exe-  personal  re- 
cutor  or  administrator  is  liable,  upon  a  submission  to  arbitra-  of^xecuto7qii 
tion  of  a  claim  upon  him  as  the  representative  of  the  deceased,  a  submission 
Where  the  executor  submits  in  broad  terms  to  pay  whatever 
shall  4>e  awarded,  and  the  arbitrator  awards  that  he  shall  pay 
a  certain  sum,  he  is  personally  bound  to  perform  the  award, 
whether  he  has  assets  or  not :  (w)  For  if  an  executor  or  ad- 
ministrator thinks  fit  to  refer  generally  all  matters  in  dispute 
to  arbitration,  without  protesting  against  the  reference  being 
taken  as  an  admission  of  assets,  it  will  amount  to  such  an 
admission,  (x)  Thus  in  Barry  v.  Rush,  (y)  an  action  of 
debt  was  brought  on  a  bond  given  by  the  defendant,  by  . 
which  he,  as  administrator,  bound  himself,  his  heirs,  &c. : 
The  condition,  after  reciting  that  the  plaintiff  and  defendant 
had  agreed  to  submit  to  arbitration  certain  disputes  which 
had  arisen  between  the  plaintiff  and  the  defendant's  intestate, 
tonching  certain  articles  of  agreement  between  the  intestate 
and  the  plaintiff's  testator,  was  for  the  performance  of  an 
award  to  be  made  by  the  arbitrators  concerning  the  matters 
assigned,  and  also  concerning  all  other  matters,  &c.  between 
the  said  parties  :  The  declaration  stated,  that  the  arbitrator 
had  awarded  that  the  defendant,  as  administrator,  should  pay 
to  the  plaintiff  as  executrix,  298/.  on  the  27th  June  following, 
and  that  the  parties  should  execute  general  releases :  The 
defendant  pleaded  plene  culminisiravit,  and  that  at  the  time 
of  entering  into  the  bond,  he  had  no  assets :  To  this  plea 
there  was  a  demurrer :  And  the  Court  of  K.  B.  held  that 
the  plea  was  bad ;  on  the  ground  that  the  bond  was  a  per- 
sonal engagement  by  the  defendant  to  perform  the  award. 
So  in  Wbrihington  v.  Barlow,  (z)  where  the  arbitrator,  under 
a  reference  between  A.,  a  claimant  on  the  estate  of  an  intes- 
tate, and  B.  the  administrator,  ascertained  the  amount  of  the 

Phillips,  15  East.  272.     Morris  v.  5  Term  Rep.  7. 

Stacey,  Holt.  N.  P.  C.  153.  Russell  (x)  By  Lord  Eldon  in  Robson  v. 

V,  Moseley,  3  Brod.  &  Bingh.  211.      ,  2  Rose.  50.    See  also  Wans- 

S.  C.  6  Moore.  521 .      Stead  u.  Lid-  borough  v.  Dyer,  2  Chitt.  Rep.  40. 

dard,  1  Bingh.  196.  S.C.  8  Moore.  2.  (y)  1  Term  Rep.  691. 

(to)  See  Lord  Kenyon's  judgment,  {z)  7  Term  Rep.  453. 
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demand,  md  diiMted  that  B.  sbonld  pty  it ;  UwwhddOal 
B.  ooaU  not  afterwards  object  that  he  had  no  awete,  h«t  Oal 
he  might  be  attached  for  nonpayment :  And  Lwd  Kaqfmi 
•aid,  that  as  the  arbitrator  had  awarded  the  defendani  to  psjf 
the  amount  of  the  plaintiff's  demand,  it  was  equiTnllmt  t» 
determining,  as  between  these  parties,  that  the  administmlor 
had  assets  to  pay  the  debt  So  in  BidAU  t.  StMmhia)  m 
administratrix  referred  to  the  final  award  of  an  aibiiialaiv 
oertain  disputes  between  the  plaintiff  and  herself,  as  ezaentra^ 
to  be  finally  settled  by  the  said  arbitration:  The  aihitiatar 
fonnd  a  balance  due  firom  the  defendant  to  the  plaintiff',  aalr 
without  finding  assets,  awarded  h^  to  pay  it  on  or  befinea 
certain  day:  And  the  Court  of  Common  Fleas  held  ttal 
pJmi$  admimiitramt  was  no  bar  to  an  action  on  the  award* 

But  the  personal  liability  of  the  executor  or  adBinistratar 
may  obyionsly  depend,  not  only  on  the  terms  of  the  sidbmis^ 
sion,  but  also  on  those  of  the  award.  Thus  in  Psorsos  t^ 
Hsiiry,  (b)  the  defendant,  as  administrator,  submitted  to  sb 
award,  and  the  arbitrator  awarded  that  a  certain  sum  was  due 
from  the  intestate's  estate,  without  awarding  thai  <As  «(- 
fnjfitffralor  mhu  to  pay  it :  And  it  was  held  that  the  adnums- 
trator  was  not  thereby  precluded  from  denying  that  he  had 
assets,  (c)  So  in  Love  v.  Honeyboume,(d)  a  cause  and  all 
matters  in  difference  between  the  plaintiff's  testator  and  the 
defendant,  were  referred  to  arbitration  by  a  judge^s  order, 
and  the  arbitrator,  upon  an  inyestigation  of  the  accounts,  ascer- 
tained that  there  was  a  certain  balance  against  the  testator, 
and,  by  his  award,  directed  the  plaintiff  to  pay  that  sum,  out 
of  the  assets f  on  or  before  a  certain  day :  The  Court  was 
moved  to  set  aside  this  award  for  uncertainty,  on  the  ground 
that  the  arbitrator  had  not  ascertained  whether  there  were 
any  assets  in  the  hands  of  the  executor  to  pay  the  sum 
awarded :  The  Court  refused  to  set  aside  the  award,  on  the 
ground  that  although  in  that  respect  it  might  be  uncertain, 
yet  that  would  not  vitiate  the  other  part  of  the  award,  which 

(a)  5  Bingh.  200.  (c)  See  7  Term.  Rep.  453. 

(6)  5  T.  R.  6.  (d)  4  Dowl.  &  Ryl.  814. 
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was  unquestionably  certain,  namely,  that  part  which  found 
that  the  plaintiff,  as  executor,  was  indebted,  upon  a  balance  of 
accounts,  to  the  defendant :  But  Lord  Tenterden  observed 
that  it  appeared  to  him,  that  the  latter  part  of  the  award  did 
not  conclude  the  question  of  assets,  but  left  it  open ;  And 
Hohroyd,  J.  remarked  that  the  arbitrator  had  awarded  that 
the  money  should  be  paid  by  the  plaintiff  out  of  the  assets, 
upon  a  day  which  he  fixed,  i.  e.  if  there  were  any  assets  in 
his  hands  at  that  time ;  and  that  if  the  plaintiff  had  fully  ad- 
ministered at  that  time,  he  would  not  be  boimd  to  pay. 

It  was  held  by  the  Court  of  K.  B.  in  Oardner  y.  Baillie  (e)  Liability  of 
that  a  power  of  attorney  from  an  executor,  to  ask,  demand,  ^L^ts  done  un- 

sue  for,  and  receive,  all  sums  due  to  him  as  executor,  and  to  der  his  power 

of  attorney. 
do  all  further  acts  for  receiving  debts,  &c.  with  power  to  do 

and  act  touching  the  premises  as  effectually  as  the  principal 

could  do,  does  not  authorize  the  attorney  to  bind  his  principal 

by  accepting  bills,  for  debts  due  from  his  testator.     But  in 

Howard  v.  Baillie  (/)  the  Court  of  Common  Pleas  inclined 

to  hold,  that  a  letter  of  attorney  given  by  an  executor  to  A. 

enabling  him  to  transact  the  affairs  of  the  testator  in  the 

name  of  the  executor  as  executor,  and  to  pay,  discharge,  and 

satisfy  all  debts  due  from  the  testator,  conveyed  a  sufficient 

authority  to  A.  to  accept  a  bill  of  exchange,  in  the  name  of 

the  executor,  drawn  by  a  creditor  for  the  amount  of  a  debt 

due  from  the  testator,  so  as  to  make  the  executor  personally 

liable:  (/)   And  clearly,  if  the  executor  admits  that  such  a 

bill,  which  has  been  so  accepted  by  A.  with  the  knowledge  of 

the  executor,  is  for  a  just  debt,  and  that  it  ought  to  be  paid, 

it  affords  sufficient  evidence  of  an  authority  given  by  him  to 

A.  to  accept  that  particular  bill;    without  resorting  to  the 

letter  of  attorney,  (g) 

With  respect  to  the  liability  of  an  executor  to  the  expences  Liability  of 

of  the  funeral  of  the  deceased,  a  question  of  considerable  r«^a  to^the 

expences  of 
the  funeral, 
(c)  6T.  R.  591.  (g)  Ibid. 

(/)  2  H.  Black.  618. 
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difficulty  orues,  in  oases  wiiere  tiie  exeontor  ham  fgneawm 
directums  for  the  biiriel»  bat  he  is  sought  to  b» 
an  implied  eontraot^  arising  out  of  his  sitnatitfn.  wilk 
once  to  his  oharaoter  and  the  estate  of  his  testalw* 
to  one  report  of  the  case  of  A$htcim  t.  iSftsraia»,(il)  I^iid  JEMt 
tsid  down  that,  '*  if  A.  employs  B.  to  work  for  C,  withowt  «■>• 
rant  from  C,  ▲•  is  liable  to  pay  for  it :  an  exeeiitwia  Botfiabb 
to  pay  for  funeral  expences  unless  he  contraets  for  thanL"  Ws 
dii^tam  is  not  mentioned  by  the  other  reporters (t) of  fh^wu^ 
case,  and  indeed  from  the  nature  tif  the  facts,  it  is  diffievltto 
see  how  the  remark  could  have  been  introdnoed  into  the  dis^ 
cnssion  :  But  an  anonymons  case  is  to  be  found  in  tha  tweiAh 
Yolume  of  Modem  B^orts,  (J)  which  oontaiJis  tiie  mora  stal» 
ment  that  M  an  executor  is  not  liable  to  pay  for  fonend  e9q[iQaoai^ 
without  he  contracts  for  it  -^  And  this  probably  is  bat  areiMFp 
ence  to  the  dictum  of  Lord  Holt,  inserted  in  the  report  ofilaJk- 
ion  V.  Sherman.    However,  recent  decisions  must  be  con- 
sidered as  hkying  overruled  this  doctrine:  and  it  aeeou  mom 
established,  that,  in  the  absence  of  evidence  to  oluuge  mnf 
other  individual,  an  executor  with  aaets,  is  answeiable  in 
pomt  of  law,  without  any  express  contract,  for  the  foaeral 
expences  of  his  testator,  suitable  to  his  degree,  (it)   Thus  in 
Tugwell  y.  Heyman  (I)  Lord  EUeuborough  held,  that  if  exe- 
cutors neglect  to  give  orders  for  the  funeral  of  the  testator, 
aud  have  sufficient  assets  for  that  purpose,  they  are  liable, 
upon  an  implied  promise,  to  the  person  who  furnishes  the 
funeral  in  a  manner  suitable  to  the  testator's  degree  and  cir- 
cumstances.    So  in  Sogers  v.  Price,  (m)  it  appeared  that  the 
testator  died  in  Wales,  at  the  house  of  his  brother,  who 
thereupon  sent  for  the  plaintiff,  an  undertaker  residing  at  a 
distance :  The  plaintiff  afterwards  furnished  the  funeral,  and 
the  brother  of  the  deceased  attended  it  as  chief  mourner :  It 
was  admitted  that  the  funeral  was  suitable  to  the  degree  of 

(A)  Holt.  309.  in  Hancock  v.  Podmore,  1  Bam.  & 

(i)  Lord  Raym.  263.    Carth.429.  Adol.  262. 

12  Mod.  153.    Comberb.  444.  449.  (/)  3  Campb.  298. 

0)  P.  256.  (m)  3  Younge  &  Jeiv.  28. 
(/c)  See  the  remark  of  Bayley,  J. 
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the  deceased  :  There  was  no  evidence  of  any  contract  made 
by  the  defendant,  or  that  he  knew  of  the  funeral,  until  it  had 
taken  place :  But  the  Court  of  Exchequer  held,  that,  assuming 
him  to  have  assets,  he  was  liable  upon  an  implied  promise  to 
pay  the  expences  of  the  burial. 

The  law,  however,  must  still,  it  should  seem,  be  considered 
as  unsettled  on  more  than  one  point  connected  with  this  sub- 
ject :  For  instance,  it  is  not  clear  whether  the  judgment 
should  be  de  bonis  prapriis,  or  de  bonis  testatoris,  or,  conse- 
quently, whether  plene  administravii  is  a  good  plea:  It 
should  seem,  however,  that  the  naming  the  defendant  execu- 
tor in  the  declaration  is  surplusage,  and  that  he  is  liable  de 
bonis  prapriis,  if  liable  at  all :  but  that,  since  the  maintenance 
of  the  action  is  dependant  on  the  fact  of  his  being  an  executor 
with  assets,  he  may  show,  under  the  general  issue,  that  his 
testator  left  none. 

With  respect  to  the  liability  of  an  executor  or  administrator  Liability  of 
carrying  on  the  trade  of  the  deceased,  the  general  principle  tj^^n!?yie^°' 
is,  that  a  trade  is  not  transmissible,  but  is  put  an  end  to  by  trade  of  tesu- 
the  death  of  the  trader :  Executors,  therefore,  have  no  au- 
thority in  law  to  carry  on  the  trade  of  their  testator,  and  if 
they  do  so,  unless  under  the  protection  of  the  Court  of  Chan- 
cery, they  run  great  risk,  even  although  the  will  contains  a 
direction  that  they  should  continue  the  business  of  the  de- 
ceased, (n)  The  case  of  an  executor  or  administrator,  in  this 
respect,  is  very  hard :  For,  if  the  trade  be  beneficial,  the  pro- 
fits are  applicable  to  the  purposes  of  the  trust,  and  the  execu- 
tor or  administrator  derives  no  personal  benefit  from  the  suc- 
cess :  If,  on  the  contrary,  the  trade  prove  a  losing  concern, 
the  executor,  on  failure  of  assets,  will  be  personally  respon- 
sible for  the  debts  contracted  in  the  business  since  the  tes- 
tator's death,  to  the  extent  of  all  his  own  property ;  also,  in 
his  person  ;  and  he  may  be  proceeded  against  as  a  bankrupt, 
though  he  is  but  a  trustee,  (o)     Accordingly,  in  a  case  (p) 

m 

(n)  Barker  v.  Barker,  1  T.  R.235.      Ex  parte  Richardson,  1  Buck.  209. 
Ex  parte  Garland,  10  Ves.  119.  {p)  Wightman  v.  Townro?,  1  M. 

(o)  Exparte  Garland,  10  Ves.  119.      &S.  412. 


1  US  Qftke  LUUS^  ^ m  ffiiiijw  .    {9t^T^,  BLn. 


VMTO  iB0 

offfe 

fint  dMghta;  Aft  Govt  of  K.  B.  fcaUL 

•pm  a  bin  dimni  fir  Aft 

sod   pud  lO  dWBHD|RI  0» 

oMMt  ware  Bpt  added  to  tte  fta^  kiltta 
on  bj  the  otlMr  ptrtBon  vador  Aft 
the  ezecnton,  when  Aej  dtiided  Aft 
trade,  omried  the  mae  to  Aft  aDeont  ef  dw 
BO  part  of  the  profits  thflBMebes. 

If  an  executor,  withoat  aaj  aaAuiily  fiaaa  Aa  trilt  lAi 
upon  hifluelf  to  trade  with  the  wmtk^  Aa 
wiU  not  be  liable  in  can  of  Ui  liaalia|itiij 
oeditors  and  legatees  wiD  hata  a  i%^  to  prave  deanadifc 
inch  (tf  the  aaietf  as  have  been  wasted  bj  Aa  eKoaaiar  ia  A 
trade,  in  proportion  to  their  lespectife  iatoaesla :  Aad  wtt 
respect  to  soch  <tf  the  assets  as  can  be  spmBcaBy  fislifr 
gniidied  to  be  part  of  the  testator's  estate^  Aej  wfll  aol  pas 
by  the  assignment  of  the  coannissiciners;  the  ecKaaatar  hsU* 
ing  them  alifitio  jurt,  thej  wiD  not  be  liable  to  hia  baah- 
raptcy.  (g) 

Again,  the  testator  may,  by  his  will,  qualify  the  power  ai  fail 
executor  to  carry  on  trade,  and  may  limit  it  to  a  qieeifie  part 
of  the  assets,  which  he  may  sever  from  the  general  mass  of 
his  property  for  that  purpose ;  and  then,  in  the  event  of  the 
bankruptcy  of  the  executor,  the  rest  of  the  assets  will  not  be 
affected  by  the  commission,  although  the  whole  of  the  execu- 
tor's private  property  will  be  subject  to  its  operation,  (r) 

Where  an  executor  of  a  trader  only  disposes  of  lus  testa- 
tor's stock,  it  will  not  constitute  him  a  trader,  ev^i  though  he 
buy  ingredients  to  make  it  marketable ;  but  if  the  executor 
increase  the  stock  and  continue  to  sell,  he  becomes  a  trader: 
The  distinction  is,  that  if  an  executor  or  administrator  only 
buys  with  an  intent  of  selling  the  testator's  stock  as  soon  as 
it  can  conveniently  be  done,  he  would  not  be  considered  a 

(9)  Ex  parteGarland,  10  Ves.llO.  (r)  Ex  parteGarland,  10  Ves.110. 
Toller.  487.  Ex  parte  Richardson,  Toller.  487.  Ex  parte  Richardson, 
1  Buck,  202.    Ante,  p.  401 .  1  Ruck.  202. 
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trader;  but  if  he  carries  on  the  trade  with  an  intent  of  conti- 
nuing it  indefinitely,  and  to  make  a  general  profit  for  the  be- 
nefit either  of  himself  or  of  those  beneficially  entitled  to  the 
stock,  he  clearly  would  be  a  trader,  (s) 

Thus,  where  the  executor  of  a  wine-cooper  found  it  neces- 
sary to  buy  wines  to  refine  the  stock  left  by  the  testator,  this 
was  held  not  to  constitute  him  a  trader,  (t) 

It  must  be  observed,  that  when  the  law  speaks  of  execu- 
tors not  carrying  on  the  business  of  their  testator,  it  means, 
that  they  are  not  to  buy  and  sell :  There  are  many  cases, 
when  executors  not  only  may,  but  are  bound  to  continue  the 
business  to  a  certain  extent :  Thus  if  a  party  contracts  for 
himself  and  his  executors  to  build  a  house,  and  dies,  the  exe- 
cutors must  go  on,  or  they  will  be  liable  in  damages  for'  not 
completing  the  work,  (u)  So  if  a  party  engages  to  build  a 
house,  and  dies,  after  having  procured  all  the  necessary  ma- 
terials, it  should  seem,  that  his  executors  ought  to  complete 
the  work,  and  not  dispose  of  the  materials  at  a  loss  to  the  es- 
tate, (v)  Again,  if  a  bookseller  undertakes  to  publish  a  work 
in  parts,  and,  before  the  completion,  he  dies,  a  subscriber 
has  a  claim  upon  the  estate  to  complete  the  work ;  for  other- 
wise those  parts  which  he  has  purchased,  upon  the  faith  of  the 
work  being  completed,  are  useless:  So  if  a  man  makes 
half  a  wheelbarrow,  or  half  a  pair  of  shoes,  and  dies,  the  ex- 
ecutors may  complete  them,  and  they  are  not  bound  to  sacri- 
fice the  property  of  their  testator  by  selling  articles  in  an  im- 
perfect state,  (w) 

It  may  here  be  mentioned,  that  if  executors,  who  are  by 
the  testator's  will  to  carry  on  his  trade  for  the  benefit  of  his 
family,  sufier  a  person  to  conduct  the  trade  in  his  own 
name,  such  person  may  bring  actions  in  his  own  name  for 
goods  sold  by  him,  though  afterwards  accountable  to  the 
executors,  (x) 

(#)  Eden.  Bankr.  5.  (v)  1  Crompt.  &  Jerv.  405. 

(0  Toller.  487.  (w)  1  Crompt.  &  Jerv.  405,  406. 

(tt)  Marshall    v.  Broadhurst,  1      See  Dakin  v.  Cope,  2  Russ.  Chanc. 

Crompt.  &  Jerv.  405.      S.  C.  1      Cas.  170. 
Tyrw.  350.  (jr)  Wilkes  v.  Lister,  6  Esp.  78. 
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Id  the  moft  recent  oaie(y)  cmneoted  with  Aia  fldgeetp 
the  fhcti  were,  that  A.,  the  widow  end  admimstnitriz  a£:A» 
eontiiiiied  B/s  tnde  after  hit  deoease :  B.,  at  fau  deaA,.  .waa 
indebted  to  C.  on  the  balaaoe  of  an  aooonnt :  A*  ooatfahwd 
to  reoeiye  goods  from  and  to  make  paymente  to  C.  aa  B«  hid. 
done,  and  thq  was  charged  in  account  by  C.  with  .the^  debt : 
The  payments  made  by  her  to  C.^  exceeded  the  debt ;  bat  a 
balance  was  ultimately  due  t^  C. :  And  it  was  held,  that  B/a 
debt  was  discharged  by  A.*s  payments,  and  that  the  nltiinnlD 
balance  coa}d  not  be  ppo¥ed  as  a  debt  against  B/a  es^ateu 


Section  II. 

0/  the  lAahUity  of  an  Ex$cutor  or  Adminiiiraior  m  rup§ci 
of  hit  oum  iortioui  or  ti/egUgent  Acts :  and  herewith  f^ 
.  Detfosianit :  and  of  Executory  Accounts  and  Attowanees. 

It  remains  to  investigate  what  shall  amount  to  such  a  viola- 
tion  or  neglect  of  duty  by  an  executor  or  administrator,  as 
shall  make  him  personally  responsible. 

This  species  of  misconduct  is  called  in  law  a  dewutamt ; 
that  is^  a  wasting  of  the  assets ;  and  is  defined  to  be,  a  mis- 
management of  the  estate  and  effects  of  the  deceased,  in 
squandering  and  misapplying  the  assets  contrary  to  the  duty 
imposed  on  them,  for  which  executors  or  administrators  shall 
answer  out  of  their  own  pockets,  as  far  as  they  had,  or  might 
have  had,  assets  of  the  deceased,  (z) 

An  executor  is  personally  liable  in  equity  for  all  breaches  of 
the  ordinary  trusts  which,  in  courts  of  equity,  are  considered  to 
arise  from  his  office.  And  it  may  here  be  observed,  that  where 
personal  property  is  bequeathed  to  executors,  as  trustees,  the 
circumstance  of  taking  probate  of  the  will  is  in  itself  an  ac- 
ceptance of  the  particular  trusts  :  Therefore,  where  the  will 
contains  express  directions  what  the  executors  are  to  do,  an  ex* 

(y)  Sterndale  v.  Hankinson,  1  Sim.  393. 
(i)  Bac.  Abr.  Exors.  (L)  1. 
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ecntor  who  proves  the  will^  must  do  all  which  he  is  directed  to 
do  as  executor,  and  he  cannot  say,  that  though  executor,  he  is 
not  clothed  with  any  of  those  trusts,  (a)  The  general  rule 
adopted,  with  respect  to  the  liability  of  executors  and  admi- 
nistrators on  this  head,  is  founded  upon  two  principles :  1st. 
That,  in  order  not  to  deter  persons  from  undertaking  these 
offices,  the  Court  is  extremely  liberal  in  making  every  possible 
allowance,  and  cautious  not  to  hold  executors  or  administrators 
liable  upon  slight  grounds.  2d.  That  care  must  be  taken  to 
guard  against  an  abase  of  their  trust.  (6) 

Executors  and  administrators  may  be  guilty  of  a  devastavit, 
not  only  by  a  direct  abuse  by  them,  as  by  spending  or  con-  * 
suming,  or  converting  to  their  own  use,  (c)  the  effects  of  the 
deceased,  but  also  by  such  acts  of  negligence  and  wrong 
administratioD,  as  will  disappoint  the  claimants  on  the  as- 
sets, (cf) 

With  respect  to  incurring  the  charge  by  plain  and  palpable  Devastavit  hy 
acts  of  abuse,  an  example  of  this  sort  of  devastavit  may  be  abiwe-*^  ^ 
afforded  by  recurring  to  a  subject  already  considered :  viz. 
the  application  of  the  assets  to  the  satisfaction  of  the  exe- 
cutor's own  debt  to  a  third  party,  (e)  So  where  the  executor 
coUusively  sells  the  testator's  goods  at  an  undervalue,  when 
he  might  have  obtained  a  higher  price  for  them,  it  is  a  devas- 
tavit, and  he  shall  answer  the  real  value.  (/) 

With  regard  to  a  devastavit  arising  from  the  mal-adminis-  by  mal-admi- 
tration  of  the  executor  or  administrator,  the  charge  will  be  ™*^^^^° ' 
incurred  by  misapplying  the  assets  in  undue  expences  for  the 
funeral :  {g)  in  the  payment  of  debts  out  of  their  legal  order, 
to  the  prejudice  of  such  as  are  superior :  (h)  or  by  an  assent  to, 

(fl)  Mucklowv. Fuller,  Jacob.  198,  1  Saund.  307.     Com.  Dig.  Admon. 

{b)  Powell  V.  Evans,  5  Ves.  843.  (I.  2).     Ante,  p.  409. 
Raphael  v.  Boehm,  13  Ves.  410.  (d)  Bac.  Abr.  Exors.  (L)  1. 

Tebbs  V.  Carpenter,  1  Madd.  298.  (c)  See  ante,  p.  611. 

(c)  A  disposing  of  the  goods  of         (/)  Wentw.  Off.  Ex.  302.   14th 

the  testator  to  the  executor's  own  edit.  Bac.  Abr.  Exors.  (L)  1. 
use  is  no  devastavit,  if  he  pays  the  (g)  Ante,  p.  636.  et  seq, 

testator's  debts  to  the  value,  with  his  (A)  Ante,  p.  652.  et  seq.    But  if 

own  money,  in  such  order  as  the  the  executor  pays  an  inferior  debt 

law  appoints :    Merchant  v.  Driver,  with  his  own  money,  though  it  be  to 
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or  pqrmeBt  of  a  legaoyt  wImd  there  it  not  «fwid  mffieiwt  fiir 
ereditara.  (t) 

It  miiit,liowefer/beob(mTed,  that  itii  not  a  AMfitaitil  ia 
an  ezecator  cnt  adminiitrator  to  pay  a  debt  of  an  inferier  de- 
gree, before  one  of  hij^,  of  tokkh  ke  had  no  iiolife.*(|) 
Nor  to  pay  OTer  the  whole  of  the  aiiets  to  the  legetoee  or 
paitiei  entitled  in  distribaticait  so  as  to  leave  nothbgto  satisl^ 
a  olainuoit  for  a  Talnable  ocmsideration,  if  the  executor  had 
no  notioe  of  the  existence  of  the  demands  and  a  leaioinUa 
tune  elapsed,  after  the  death  of  the  testator,  before  the  pay- 
ment by  the  executor  to  the  legatees,  ornext  of  kin:  Thasia 
the  case  of  The  Chebw  Waier-Worki  y.  Camper,  (it)  N.  P. 
sittings  after  Hil.  Term,  1796,  an  action  of  debt  on  bond  vas 
bronght  against  the  defendant  as  executor  of  Sir  6.  lit- 
tleton:  Pleas,  1st.  iVbfi  est  factum:  2d.  PUme  odmns- 
travit:  It  appeared  in  evidence,  that,  in  the  year  1768^  Sir 
6.  Littleton  haying  procured  for  a  servant  of  his  the  place  of 
collector  under  the  Chelsea  Wat»* Works  Company,  had 
joined  in  the  present  bond,  as  a  surety  for  his  fidthfid  ae- 
connting,  &o. :  Upon  the  issue  of  plmm  oimmMtrami,  Iha 
defendant's  counsel  admitted,  that  the  defendant  had  assets 
from  Sir  George  Littleton  sufficient  to  satisfy  the  debt;  but 
stated  that,  twenty-two  years  ago,  he  had  paid  over  the  whde 
of  Sir  George  Littleton's  property,  which  he  had  then  in  his 
hands,  to  the  Duke  of  Bridgewater,  as  residuary  legatee; 
and  that  he  had  now  nothing  remaining  in  his  hands,  nor  had 
he,  till  the  bringing  of  the  present  action,  any  notice  that  there 
was  such  a  claim  as  that  now  made,  subsisting  against  the 
estate :  Lord  Kenyon  said^  that  he  was  of  opinion,  that  where 
an  executor  or  administrator  has  satisfied  the  debts  and  lega- 
cies affecting  the  testator's  or  intestate's  estate,  and  paid  over 

the  value  of  the  testator's  goods  in  before :  Ck>in.  Dig.  Admoo.  (I.  2.) 

his  hands,  it  should  seem  that  it  will  Wheatley  v.  Lane,  1  Saund.  218,  by 

not  h^^  devastavit:  for  the  property  Pemberton,  arguendo, 

of  the  assets  will  not  be  changed  (t)  Ante^  p.  830. 

thereby,  but  they  remain,  as  against  {j)  See  ante,  p.  676. 

a  creditor  of  a  debt  of  a  superior  de-  {k)  1  Esp.  N.  P.  C.  275. 
grec,  in  tlie  same  plight  as  they  were 


Ch.  II.  §11.] 


Devastavit. 


1107 


the  remainder  to  the  residuary  legatee,  and  has  had  no  notice 
of  any  other  subsisting  demand,  provided  he  had  not  done  it 
too  precipitately,  that  was  a  good  answer  to  an  action,  such 
as  the  present;  that  the  statute  having  directed  that  no 
distributiye  share  should  be  claimed  before  the  end  of  one 
year  from  the  intestate's  death,  seemed  to  have  meant  to 
give  that  time  for  creditors  to  the  estate  to  make  their  claims, 
or  at  least  to  give  notice  to  the  executor  or  administrator, 
that  there  were  such  claims  subsisting ;  and  that  as  in  the 
present  case  the  debt  was  of  such  long  standing,  and  un- 
claimed for  such  a  number  of  years,  and  the  remainder  of  the 
estate  paid  over  to  the  residuary  legatee,  he  was  of  opinion 
that  it  was  complete  evidence  o( pleneadministravit,  in  favour 
of  the  executor ;  but  his  Lordship  added,  that  he  would  re- 
serve that  point. 

If  the  executor  surrenders,  or  otherwise  fails  to  preserve 
the  residue  of  a  term  of  years,  where  the  land  is  of  more  value 
than  the  rent,  it  is  a  devastavit,  (J)  If  a  term  be  assigned  by 
an  executor  in  trust  to  attend  the  inheritance,  he  is  liable  to 
the  creditors  for  a  devastavit ;  for  the  term  has  by  this  means 
become  not  assets  at  law.  (m) 

If  the  executor  releases  a  debt  due  to  the  testator,  or  can-  by  releasing 
eels  or  delivers  to  the  obligor  a  bond  of  which  the  testator  prcompound- 

,  ing  debts,  &c. 

was  the  obligee,  this  shall  charge  him  to  the  amount  of  the 
debt,  whether  in  point  of  fact  he  received  it  or  not.  (n)  So  if 
he  releases  a  cause  of  action  founded  on  a  tort  accruing 
either  in  the  lifetime  of  the  testator,  or  in  his  own  time,  in 
right  of  the  testator,   this  will  be  a  devastavit,  (o)     So  if 


(0  Wentw,  Off.  Ex.  c.  13.  p.  312. 
14th  edit.  Thompson  v.  Thompson, 
9  Price.  476. 

(m)  Charlton  V.  Low,  3  P.Wms.  330. 

(n)  Wentw.  Off.  Ex.  303.  14th 
edit.  Cocke  v.  Jennor,  Hob.  66. 
Veghelman  v.  Kighley,  And.  138. 
S.  C.  nomine  Brightman  v,  Keighley, 
Cro.  Eliz.  43.  S.  C.  4  Leon.  102. 
S.  C.  Godb.  29.  But  a  receipt  for 
so  much  due  on  the  bond  as  the  exe- 


cutor receives,  is  not  a  devastavit  for 
the  residue :  Wentw.  Off.  Ex.  303. 
14th  edit.  Com.  Dig.  Admon.  (I.  2,) 
Nor  a  parol  agreement  that  he  will 
not  sue  for  more:  Ibid,:  Nor  a 
delivery  of  the  bond  into  another 
hand,  that  it  may  not  be  sued : 
Ibid,  but  see  post,  p.  1111. 1112. 

(o)  Wentw.  Off.  Ex.  304.  4th 
edit.  Com.  Dig.  Admon.  (L 1.)  Bac. 
Abr.  Exors.  (L)l. 
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hfl  agrees  with  an  executor  de  son  tort  and  accepts  his  co- 
venant for  payment,  he  will  be  liable  for  so  much,  though 
nothing  be  paid,  (p)  So  if  the  executor  takes  an  obligation 
in  hu  own  name,  for  a  debt  due  by  simple  contract  to  the 
testator,  this  shall  charge  him  as  much  as  if  be  bad  received 
the  moneys  for  the  new  security  baa  extinguished  the  old 
right,  and  is  a  qutui  payment  to  him.  (  q)  So  if  the  husband 
of  a  feme  covert  executrix,  indulge  the  debtor  with  further 
time,  in  consideration  of  an  express  promise  to  pay  the  hus- 
band, who  afterwards  recovers  on  such  promise,  this  is  a  de- 
vtutavit:  For  the  money  recovered  will  not  be  ussets  of  the 
testator's  estate,  and  if  the  husband  dies  before  execution 
sued,  the  executor  or  adminiBtrator  of  the  husband,  and  not 
the  wife,  shall  have  execution,  (r)  So  if  an  executor,  in  his 
representative  character,  commences  an  action  in  which  he 
has  a  right  to  recover,  aud  afterwards  covenants  with  the  de- 
fendant to  receive  a  specific  sum  at  a  future  day  as  a  com- 
pensation, he  will  be  auswerable  for  the  money  as  assets  im- 
mediately, (s) 

Again,  if  the  executor  submits  a  debt  due  to  the  testator 
to  arbitration,  and  the  arbitrators  award  him  less  than  his 
due  ;  this,  being  his  own  voluntary  act,  shall  bind  him,  and  he 
shall  auswer  for  the  full  value  as  assets.  (/) 


(/()  Com,  Dig.  AHmon.  (1.  1).  kor  f.  Talco(,  1  \crii.  474.   Jenkins 

(q)  Goring  v.  Goring,  Yelv.    10.  v.  Plgmtie,  ti  Mod.  04.     It  seems  lo 

Bac.  Abr.  Exors.  (L)  1 .     But  wliere  have  been  once  holdcii,  ibat  if  an  ex- 

the  executor  delivered   up   a  bond  culor  to  an  obligee  in  a  penal  bond, 

due  to  his  testator,  and   took  n  new  ufter  ilie  bond  is  forfeited,  releases  ihe 

bond,  with  surety  to  himself  for  the  penalty  on  receipt  of  (he  principal 

debt,  it  was  held,  that  this,  though  a  and    interest,   (his  is   a  ilivaslarit  i 


conversion    in    law,    was   none   in 

Wenlw.Off.  Ex.  303.  14th  edit,  Bui 

equity:     Armilage   i'.   Metcalfe,    I 

Ihecontrary  was  held  by  three  judges 

Chanc.  Cas.  74. 

in   Kiiiveton  v.  Latham,   Cro.   Car. 

(r)  Yard   t.  El  lard,  I  Salk.  ilT. 

490  :  And  since  the  statute  4  Ann. 

S.  C.  Canh.  463.  1A.  Itaym.  368. 

c.  16.  s.  13,  it  is   obviously  no  de- 

(i)  Norden  v.  T.evit,  a  Lev.  180 

i-osl«fil. 

S.  C.  T,  Jones,  88.   Freeman.  442, 

(0  Wenlw.   Off.  Kx.    304.     I4lh 

S.C.  cited  and  said  lohave  been  af- 

edit.    Anon.    .1    Leon.   ,',J.      fom. 

lirmeil  on  error,  in  Dom.  I'roo.,  Har- 

Ui-, Adnion.  (1. 1).  Liic.  Abi.  Exor.. 

Ch.  II.  ^11.] 
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Bat  thonghy  geoerally  speaking,  an  ezecatoTy  compounding 
or  leleasing  a  debt,  mast  answer  for  the  same,  yet  if  it  ap- 
pears to  haye  been  for  the  benefit  of  the  trust  estate,  it  is  an 
excuse  :  Therefore,  in  a  case  where  there  were  arrears  of  rent 
on  a  lease,  and  on  the  tenant's  becoming  insolyent,  the  exe- 
cutor  released  the  arrears,  and  gave  him  a  sum  of  money  to 
quit  possession^  Lord  Talbot  held,  that  as  the  executor  ap- 
peared to  have  acted  for  the  benefit  of  the  estate,  he  should 
be  allowed  both  sums,  (v) 

An  executor  will  be  guilty  of  a  decasiamit  if  he  applies  the  ^7  unneccs- 
assets  in  payment  of  a  claim  which  he  is  not  bound  to  satisfy :  («)  meDts : 
as  if  he  makes  disbursements  in  the  schooling,  feeding,  or 
clothing,  of  the  children  of  the  deceased,  subsequently  to 
his  decease,  {w)  So  if  he  pays  a  bond  founded  on  a  usurious 
contract,  or  a  bond  ex  turpi  causdy  such  payment  will  amount 
to  a  devastavit,  as  well  against  legatees  as  creditors,  (y)  So 
if  the  testator  was  bound  in  a  joint  obligation,  and  he  dies 
before  the  co-obligor,  the  executor  is  not  liable  on  the  instru* 
ment  at  law,  and  therefore  if  he  pays  the  sum  due  upon  it, 
he  will  be  guilty  of  a  devastavit :  (z)  However,  in  equity,  the 


(L)  1.  Yardt;.  Ellard,  1  Lord  Raym. 
369,  by  Holt,  C.  J. 

(ii)  Blue  V,  Marshall,  3  P.  Wms. 
381.  In  Legh  w.  Holloway,  8  Ves. 
213,  an  executor,  having,  under  a 
misconception  of  a  will,  at  a  trial  of 
an  issue,  entered  into  a  compromise 
with  the  creditor,  expressly  subject 
to  the  approbation  of  the  Court,  was 
permitted  to  try  the  issue,  paying 
the  costs  of  the  former  proceedings. 

(v)  Com.  Dig.  Admon.  (1. 1.) 
Vez  V,  Emery,  5  Ves.  141.  In  this* 
case.  Lord  Alvanley  said,  that  if  the 
executor  had  taken  advice  as  to  the 
propriety  of  making  the  payment, 
and  had  been  advised  by  any  gen- 
tleman of  the  law  in  this  country, 
that  he  was  bound  to  do  so,  he  (the 
learned  judge)  would  not  have  held 


him  liable.  However,  the  general 
rule  is,  that,  if,  under  the  best  advice 
he  can  procure,  an  executor  acts 
wrong,  it  is  his  misfortune;  but 
public  policy  requires  that  he  should 
be  the  person  to  suffer :  If  he  has 
been  misadvised,  the  Court  must 
act,  not  upon  the  improper  advice 
under  which  he  may  have  acted,  but 
upon  the  acts  he  has  done :  Doyle  v. 
Blake,  2  Scho.  &  Lef.  243. 

{w)  Giles  V.  Dyson,  1  Stark. 
N.  P.  C.  32. 

(y)  Winchcombe  v.  Bishop  of 
Winchester,  Hobart.  167.  S.  C. 
cited  1  Brownl.  33.  Robinson  v. 
Gee,  1  Ves.  sen.  254.  Com.  Dig. 
Admon.  (1. 1.) 

(jt)  Ante,  ^.667 A07U 
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aseeiitor  ii  in  •ome  imtanees  clitrgeable  jpart  poMm  wifh  die 
iiir?i¥Qr ;  and  in  raoh  eases  he  is  jnstifiad  in  oppljing  the  »• 
sets  aceofdiagly.  (a)  Bnt  the  execator  is  not  bonnd  to  plead 
tbe  statute  of  limitations  to  an  action  commenoed  against  has 
hj  a  cieditor  of  die  testatinr :  (&)  Thns  if  the  snrphis  rf.  the 
personal  estate,  after  payment  of  the  debts  and  legaeies,  be 
bequeathed  to  a  residQary  legatee,  and  several  eraditon,  at 
though  barred  by  the  statute  of  limitations,  oommenee  actions 
against  the  executor,  equity  will  not,  on  his  refusal  to  plead 
the  statute,  compel  him  to  plead  it  in  favor  of  die  lesiduaty 
legatee,  (c)  But  in  a  recent  case  (<f  )  under  the  coaunonde^ 
cree  in  an  administration  suit,  a  cieditor  spplied  to  prorea 
debt  which  was  barred  by  lapse  of  time;  and,  the  executor 
lefiunng  to  interface,  the  plaintiff,  aieridnary  l^atee,  insisted 
upon  setting  up  the  objection  of  the  statoto :  Sir  John  Lcacli» 
M.  B.  held  that  it  was  competentfor  the  plaintiff  or  any  otter 
person  interested  in  the  fund,  to  take  advantage  of  tbd  statoto 
before  the  [master,  notwithstanding  the  refusal  of  the  exe* 
cutor  :  And  this  decision  was  confirmed  by  Lord  Brougham 
on  appeal, 
by  negli-  Sjuk  acts  of  negligence,  or  careless  administration,  as  de» 

gence :  f^n^  ^ ji^  eights  of  creditors,  or  legatees,  or  parties  entitied  in 

distribution,  amount  to  a  devastavii :  For  if  persons  accept 
the  trust  of  executors,  they  must  perform  it ;  they  must  use 
due  diligence,  and  not  suffer  the  estate  to  be  injured  by  their 
neglect,  (e)  Thus  if  an  executor  has  a  lease  for  years,  deter- 
minable upon  the  life  of  J.  S.,  which  is  upon  a  reasonable 
estimate  worth  200/.,  if  the  executor  will  not  sell  this  but 
keeps  it,  and  J.  S.  dies  in  a  short  time,  yet  the  executor  shall 
answer  for  the  value  of  it  at  the  time  of  the  death  of  the  tes- 
totor ;  for  it  was  his  own  fault  that  he  would  not  sell  it,  (/) 

in  not  pay-       So  if  an  executor  delays  the  payment  of  a  debt  payable  on  de- 
inff  debts  car- 


'9 
lying  interest: 


(a)  Ante,  p.  668. 1072.  Russ.  &  M.  349. 

(b)  Norton  v.Frecker,!  Atk.526.  (e)  Tebbs  o.  Carpenter,  1  Madd. 

(c)  Castleton  v.  Fansbaw,  Prec.  298. 

Chanc.  100.  Ex  parte  Dewdney,  15  (/)  Phillips  v.  Phillips,  Freem. 

Ves.  498.  Chanc.  Cas.  12.    See  ante,  p.  10S2. 

(d)  Shewen  v.  Vandenhorst,   1 


Ch.  II.  §11.] 


Devastavit. 


nil 


mand  with  interest,  and  suffers  judgment  for  the  principal  and 
interest  incurred  after  the  testator's  death,  this  is  a  devastavit 
for  the  interest,  unless  the  executor  can  show  that  the  assets 
were  insufficient  to  discharge  the  debt  immediately,  (g)  And 
where  the  executor  permits  debts  carrying  interest  at  5/.  per 
cent,  to  run  on,  when  he  had  in  his  hands  a  fund  to  pay  them, 
he  shall  be  charged  with  interest  at  that  rate.  (A)  But  it 
must  be  observed  that  where  there  is  a  sufficiency  of  assets 
for  payment  of  debts,  executors  may  pay  simple  contract  debts 
not  bearing  interest,  before  specialty  debts  bearing  interest, 
if  not  objected  to  by  the  specialty  creditors ;  and  the  legatees 
are  not  at  liberty  to  complain  of  the  order  of  payment,  (t) 

Again,  if  the  executor,  by  his  delay  in  commencing  an  ac-  in  not  getting 
tion,  has  enabled  the  debtor  of  his  testator  to  protect  himself  ^^' 

under  a  plea  of  the  statute  of  limitations,  this  amounts  to  a 
devastavit,  (J)  So  where  the  testator  had  lent  out  money  on 
bond,  and  the  executor  during  several  years  made  one  appli- 
cation, by  an  attorney,  to  the  obligor,  but  brought  no  action 
against  him.  Lord  Thurlow  held,  that  the  executor  should  be 
liable  for  the  sum  due,  as  having  not  been  got  in  by  reason  of 
his  neglect,  although  it  did  not  appear  whether  the  debt  was 
or  was  not  recoverable,  (k)  So  where,  for  more  than  three 
years,  the  executors  permitted  money  to  remain  due  on  bond 
to  their  testator,  without  enquiring  into  the  circumstances 
and  situation  of  the  obligor,  or  calling  upon  him  to  pay  in  the 
money.  Lord  Alvanley  held,  that,  on  the  obligor's  becoming 
bankrupt,  the  executors  were  responsible.  (/  )    So  where  exe- 


(g)  Seaman  V.  Everad,  2  Lev.  40. 
Com.  Dig.  Admon.  (1. 1).  Bac. 
Abr.  Exors.  (L)  1 .  So  if  an  executor 
may  save  the  penalty  of  a  bond  by 
payment  of  the  less  sum  specified 
in  the  condition,  or  by  other  per- 
formance of  the  condition,  and  he 
neglect  to  do  so,  it  will  be  a  de- 
ffostavit  in  him,  if  he  have  assets : 
1  Saund.  333.  a.  note  (7)  to  Han- 
cocke  V,  Prowd. 

(/i)  Hall  V.  Ilallet,   1   Cox.  134. 


1 38,  Domford  v.  Dornford,  1 2  Ves. 
t30.  note  29.  2d  edit.  See  infra, 
p.  1062.  et  seq.BS  to  charging  execu- 
tors with  interest. 

(t)  Turner  v.  Turner,  1  Jac.  & 
Walk.  39. 

(j)  By  Holt,  C.  J.  in  Hayward 
V.  Kinsey,  12  Mod.  573. 

(k)  Lowson  V.  Copeland,  2  Bro. 
Chanc.  Cas.  156. 

(/)  Powell  V.  Evans,  5  Ves.  839. 
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Devastavit  by 
loss  of  the  as- 
sets: 


at  law ; 


cutors  had  suffered  rent  to  be  in  arrear  ftnr  sereral  yean, 
without  taking  any  legal  steps,  by  distress  or  otherwise.  Sir 
Thomas  Plumer  held,  that  they  should  be  charged  with  sueh 
arrears.  (i9i)  And  it  has  been  held,  that  the  usual  indemnity 
clause  does  not  exonerate  one  of  two  executors  and  trustees, 
from  a  loss  occasioned  by  a  debt,  due  from  the  other,  havii^ 
been  suffered  to  remain  outstanding,  (n) 

There  has  been  occasion  to  discuss,  in  a  preyious  part  of 
thb  work,  (o)  the  question  of  the  liability  of  an  executor  or 
administrator,  in  respect  of  assets  come  fully  into  his  pos- 
session and  hands,  and  afterwards  lost  to  the  estarte«(p) 
It  was  there  stated,  that  an  executor  or  administrator 
has  been  considered  to  stand  in  the  condition  of  a  gra- 
tuitous bailee,  with  respect  to  whom  the  law  is,  that  he 
shall  not  be  charged  without  some  default  in  him.  {p)  But 
this,  as  it  appears  from  the  judgment  of  Lord  Ellen* 
borough,  in  Crosse  v.  Smith,  {q)  must  not  be  understood  of 
the  extent  of  the  liability  of  an  executor  or  administrator  aft* 
law,  but  merely  in  equity  :  His  Lordship  there  observed,  tbai,^ 
it  had  been  suggested  in  argument,  that  an  executor  was  ta* 
be  considered  as  a  mere  ordinary  bailee;  but  that  this  was -an 
idea  probably  then  for  the  first  time  suggested  in  a  court  of 
law.  (r)  *'  As  no  case  at  law,'*  continued  the  learned  judge, 
**  has  yet  decided,  that  an  executor  once  become  fully  respon- 
sible, by  actual  receipt  of  a  part  of  his  testator's  property,  for 
the  due  administration  thereof,  can  found  his  discharge  in  re- 
spect thereof,  as  against  a  creditor  seeking  satisfaction  out  of 


(rn)  Tebbs  v.  Carpenter,  1  Madd. 
290. 

(n)  Mucklpw  v.  Fuller,  Jacob.  198. 

(o)  Ante,  p.  1021,  1022. 

(p)  In  a  case  where  the  executor 
had  lost  a  bond  due  to  the  testator, 
the  Court  inclined  to  charge  the  ex- 
ecutor with  the  debt :  but  for  the 
present  directed  only  that  the  de- 
fendant should  prosecute  a  suit 
brought  by  him  in  equity  against  the 
obligor  with  effect,  in  order  to  reco- 


ver the  money  due  upon  the  bond 
that  was  lost:  Goodfellow  v.  Bur- 
chett,  2  Vern.  299.  It  is  now  estab- 
lished, that  a  lost  bond  may  be  put 
in  suit  at  law,  and  declared  on  as 
lost,  with  an  excuse  ior  profert  plead- 
ed on  that  ground  :  Read  v.  Brook- 
man,  3T.  R.  151. 

{q)  7  East.  258. 

(r)  See,  however,  Wentw.  Off.  Ex. 
235.  14th  edit. 
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the  testator's  assets,  either  on  the  score  of  inevitable  accident, 
as  destruction  by  fire,  loss  by  robbery,  or  the  like,  or  reasonable 
confidence  disappointed,  or  loss  by  any  of  the  various  means, 
which  afford  excuse  to  ordinary  agents  and  bailees,  in  cases  of 
loss  without  any  negligence  on  their  part,  (s)  I  say,  as  no  such 
case  in  respect  to  executors  has  yet  occurred  in  a  court  of  law, 
we  are  not,  from  the  particular  hardship  of  the  present  case,  au- 
thorized to  make  such  a  precedent  in  favour  of  this  defendant.'! 

However,  a  more  lenient  doctrine  has,  at  all  events,  been  In  equity: 
established  in  the  courts  of  equity,  (t)  as  will  fully  appear  in 
the  course  of  this  section. 

Thus,  if  any  goods  of  the  testator  are  stolen  from  the  pos-  loss  by  theft 
session  of  an  executor,  or  from  the  possession  of  a  third  per-  ^'^^^^^^^y* 
son  to  whose  custody  they  have  been  delivered  by  the  execu- 
tor, or  JEire  lost  by  casualty,  as  by  accidental  fire,  (ti)  the  exe- 
cutor shall  not,  in  equity,  be  charged  with  these  as  assets,  (v) 

Again,  where  an  executor  puts  out  the  money  of  his  testa-  loss  by  in- 
ter, though  without  the  indemnity  of  a  decree,  upon  a  real  valid  security. 
security,  which  there  was  no  reason  then  to  suspect,  but  af- 
terwards such  security  proves  bad,  the  executor  is  not  ac- 
countable for  the  loss,  any  more  than  he  would  have  been  en- 
titled to  the  profits,  had  it  continued  good,  (w) 

But  the  rule  is,  never  to  permit  a  trustee  or  executor  after 
a  decree  to  account,  to  lay  out  money  on  mortgage,  or  to 
deal  with  the  assets  for  the  purposes  of  investment,  without 
the  leave  of  the  Court :  Where,  therefore,  the  executor,  after 
a  decree,  and  consequently  after  he  might  have  had  the  direc- 
tions of  the  Court,  chuses  to  lay  out  the  money  on  mortgage, 
if  the  transaction  should  appear  to  be  for  the  benefit  of  the 
party  entitled,  the  Court  will  give  him  the  advantage  of  it; 
but  if  otherwise,  will  consider  the  fund  as  money,  and  make 
the  executor  bring  it  into  Court,  (x) 

(*)  But   see  Wentw.    ubi  supra,  (y)  Jones  v.  Lewes,  2  Ves.  sen. 

Com. Dig.  Assets.  (D).  Ante,  p.  1 022.  240. 

(0  See    the  judgment  of  Lord  (w)  Brown  v,  Litton,  1  P.  Wms. 

Eldon  in  Massey  v.  Banner,  1  Jac.  &  141 :  but  see  Norbury  v.  Norbury, 

Walk.  248.  4  Madd.  191. 

(ti)    Croft    V.  Lyndsey,    Frecm.  (x)  Widdowson  v.  Duck,  2  MeriT. 

Chanc.  Cas.  1.  494.498.499. 

4  0 
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lotrlyf  fkUof 
•locks: 


With  reipeet  to  loans  upon  personal  secnrity*  the  Coart  of 
King^s  Bench,  in  WA&ter  if.  Spme$r,  (y)  was  of  opinioo  dial 
an  execatxHTy  who  had  lent  ont,  on  the  secnrity  of  a  piuBiiawiry 
note,  money  belonging  to  the  testator,  but  not  wanted  for  the 
immediate  uses  of  the  will,  was  not  goilty  of  a  dlsMSteoif, 
pronded  he  exeroised  a  fair  and  reasonable  discretion  on  tte 
subject  (s)  Nerertheless,  althongfa  the  lending  itsdf  may  mC 
amoont  to  a  l^;al  deva$taviif  yet  the  mle  is  now  oompletdy 
established  in  equity,  that  an  execator  or  administrator,  land- 
ing money  of  the  deceased  npon  bond,  promissoty  note,  or  oAer 
personal  secnrity,  is  g^ty  of  a  breach  of  trost,  (a)  and  shsll 
be  personally  answerable  if  the  secnrity  prove  defeotiYa.  (h) 

However,  as  it  will  presently  appear,(c)  an execntor  laMl 
justified  in  unnecessarily  keeping  his  testator^s  money  dead  in 
his  hands :  and  therefore,  if  the  exigencies  of  his  offiee  do 
not  require  otherwise,  the  executor  should  invest  die  uiwi 
ployed  money  in  government  securities,  taking  care  to  li^  it 
out  in  that  fund  which  the  Court  of  Chanoeiy  adqits,  vhk, 
the  three  per  cent  consob.  (d)    The  rule  is,  that  if  an 


(y)  8  Barn,  k,  Aid.  860. 

(i)  In  this  case,  one  of  two  exe- 
cutors had  lent  the  money  in  ques- 
tion on  the  promissory  note,  and  the 
question  was,  whether  both  the  exe- 
ecutors  were  properly  joined  as 
plaintiffs  in  an  action  to  recover  it: 
It  was  assumed  that  if  the  loan  been 
a  devastavitf  the  executor  who  was 
the  lender,  ought  to  have  sued  alone 
in  his  individual  character :  But  see 
the  observations  of  Bay  ley,  J.  in 
Clarke  v.  Hougham,  2  B.  &  C.  155. 
Ante,  p.  572. 

(a)  Terry  w.  Terry,  Prec.  Chanc. 
273.  S.  C.  Gilb.  Eq.  Rep.  10. 
Ryder  v.Bickerton,  3  Svranst.  80, 
note.  S.  C.l  Eden.  149,  note.  Adye 
V.  Feuilleteau,  1  Cox.  24.  S.  C.  3 
want t.  84y  note.  Hohnes  v.  Dring, 

Cez.    1.     Wilkei   v.  Steward, 


Coop.  6.  Vigiatt  o.  Knfidd,  3 
Madd.  62.  Walker  v.  Symoodiy  3 
Swanst.  63  :  overruling  Harden  v. 
Parsons,  1  Eden.  145. 

(6)  If,  however,  the  will  directed 
the  executors  to  lay  out  the  fund  in 
real  or  personal  securities,  they  would 
be  justified,  as  against  legatees,  using 
a  sound  discretion,  and  fairly  and 
honestly  lending  it  to  a  person 
whom  they  considered  responsible, 
at  a  reasonable  interest:  Forbes  v. 
Ross,  2  Cox.  1 16.  But  it  would  be 
different,  it  should  seem,  as  against 
creditors:  See  Doyle  v.  Bltke,  2 
Scho.  &  Lef.  239,  240. 

(c)  Posf,  p.  1132. 

(d)  Holland  v.  Hughes,  16  Vm, 
114.  Tebbs  v.  Carpenter,  1  Msdd. 
306.  Norbury  v.  Norbury,  4  Msdd. 
191. 
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ecutor  lays  out  the  testator's  money  in  the  three  per  cents., 
he  is  not  liable  for  the  fall  of  stocks,  {e)  But  if  he  invests  it 
in  any  other  fund,  which  afterwards  sinks  in  value,  the  loss 
will  be  thrown  on  him,  although  there  be  no  mala  fides  on  his 
part.  (/)  On  the  other  hand,  if  any  profit  happens  by  the 
rise  of  the  stock  in  which  the  executor  has  laid  oat  the  mo- 
ney, he  shall  not  have  the  benefit,  but  it  shall  accrue  to  the 
estate  of  his  testator,  {g) 

And  it  should  seem,  that  if  the  testator  dies,  leaving  stock  ^y  not  invest- 
in  other  funds  than  the  three  per  cents.,  it  is  the  duty  of  the  per  cents. : 
executor  to  transfer  such  stock  into  the  latter  fund.  (A) 

Again,  it  has   already  appeared,  (i)  that  where  personal  consequence 
property  is  bequeathed  for  life  with  remainder  over,  and  not  ^^g  jq  ^he 
specifically,  it  is  the  duty  of  the  executor,  with  certain  excep-  proper  fund : 
tions,  to  convert  it  into  three  per  cents. :  and  the  tenant  for 
life  is  entitled  only  upon  that  principle.     In  the  recent  case 
of  Dimes  v.  Scott j  (j)  a  testator  gave  the  residue  of  his  per- 
sonal estate  to  trustees,  directing  them  to  convert  it  into 
money,  and  invest  the  proceeds  in  government  or  real  securi- 
ties, of  which  they  were  to  stand  possessed,  upon  trust  for  A. 

(e)  Peat  v.  Crane,  2  Dick.  499,  and  to  pay  the  surplus  interest  to 

note.     Franklin  v.  Frith,    3    Bro.  her ;  it  was  holden  that  this  was  not 

Chanc.  Cas.  434.     Howe  v.  Lord  a  good  appropriation,  and,  the  stocks 

Dartmouth,  7  Ves.  150.    4  Madd.  having  fallen  in  value,  that  the  exe- 

306.    So  if  he  invests  money  in  the  cutrix's  estate  should  make  it  good  : 

three  per  cents.,  and  dult/  appropri-  Cooper  v.  Douglas,  2  Bro.  Chanc. 

ates  the  same  for  the  benefit  of  a  le-  Cas.  232. 

gatee,  the  executor  shall  not  be  liable  (/)  Hancom  v.  Allen,  2  Dick.  498. 

for  the  fall  of  stocks:  Ex  parte  Cham-  Howe  v.  Lord   Dartmouth,  7  Ves. 

pion,  cited  inHutcheson  V.Hammond,  150.    See  also  Gordon  v.  Bowden, 

3  Bro. Chanc. Cas.  147.  Fonbl. Treat.  6  Madd.  342.     He  will  be  answer- 

Eq.  B.  2.  c.  7.  s.  6.  note  (p).  But  it  is  able,   it  should  seem,  not  for  the 

otherwise  where  the  appropriation  is  amount  of  stock  which  might  have 

unduly  made :  Thus  where  a  legacy  been  purchased,  but  for  the  prin- 

was  left  to  A.  on  marrying  with  con-  cipal  money  only :  Marsh  v.  Hunter, 

sent,  and,  till  marriage,  interest  to  be  6  Madd.  295. 

paid  at  3  per  cent.;  and  the  executrix  (g)  Phayre  v.  Peree,  3  Dow.  123. 

laid  out  a  sum  equal  to  the  legacy,  and  (A)  7  Ves.  151, 152.  16  Ves.  114. 

conveyed  to  trustees  in  trust  to  pay  (i)  Ante,  p.  859. 

the  legacy  with  3  per  cent,  interest,  (j)  4  Russ.  Chanc.  Cas.  195^ 

4  c  2 
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during  her  life,  and,  after  her  death,  for  B. :  The  tmateet 
permitted  a  share,  which  the  testator  had  in  an  Iiidini 
loan,  bearing  interest  at  10/.  per  cent,  to  remaia  for  seTenl 
yean  on  that  security,  during  which  time,  they  paid  to  A. 
the  interest  at  10/.  per  cent  which  it  yielded  annually; 
and  the  loan  being  afterwards  paid  off,  they  inrestad  thiB 
money  in  the  three  per  cents.,  at  a  time  when  the  funds  weie 
so  low,  that  the  amount  of  stock  purchased  was  considerably 
greater  than  if  the  conversion  had  taken  place  at  the  end  rfa 
year  from  the  testator's  death:  And  it  washeld,  by  Lord  Clif- 
ford, that  the  tenant  for  life  was  not  entitled  to  the  actoal 
interest  which  the  money  yielded,  while  it  remained  on  the 
Indian  security,  but  only  to  the  dividends  of  so  much  tivee 
per  cent  stock  as  would  hare  been  purchased  with  it  at  the 
end  of  a  year  from  the  testatoi^s  death ;  that  the  trustees 
ou{^t  to  be  charged  with  the  whole  of  the  stock  actually 
purchased,  and. all  the  sums  actually  received  in  respect  of 
the  Indian  rate  of  interest ;  and  that  they  ought  to  be  allowed 
in  their  discharge,  as  pajrments  to  the  tenant  toir  life,  not  the 
sums  which  they  bad  in  &ct  paid  her,'  but  only  a  sum  equal 
to  what  she  would  have  received  for  dividends,  if  the  money 
had  been  transferred  from  the  Indian  security,  and  invested 
in  the  three  per  cent,  stock  at  the  end  of  a  year  from  the  tes- 
tator's death :  And  this  decision  was  confirmed,  on  appeal, 
by  Lord  Lyndhurst. 
loss  by  not  l*'^^^  consideration  leads  to  the  question,  how  far  an  execa- 

calling  in        iq^  q|.  administrator  is  liable,  in  respect  of  losses  occasioned 

money  on  se-  . 

curities :  by  not  calling  in  the  money  of  the  testator  already  invested 

upon  securities.     Executors  ought  not,  without  great  reason, 

to  permit  money  to  remain  upon  personal  security  longer  than 

is  absolutely  necessary :  Accordingly,  in  Powell  v.  Ev€ms,  (A) 

executors  were  charged  with  a  loss  caused  by  neglecting  to 

call  in  money  lent  by  the  testator  on  bond,  (t)     But  it  is  not 

(A)  5  Ves.  839.  is  no  present  occasion  for  it:  Sec 

(t)  See  also  on^e,  p.  11 11. 1112.  and  7  Ves.  149, 150.    This  seems  a  sii£- 

Eagleton  v. Kingston, 8  Ves.466. 467.  ficient  answer  to  the  enquiry  of  Lord 

Ilie  money,  when  called  in,  should  be  Camden,  in  Orr  v.  Newton,  2  Cqx. 

inrested  in  the  3  per  cents.,  if  there  276. 
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the  duty  of  au  execator  to  call  in  money  invested  on  real  se- 
curity, where  no  risk  is  apparent,  (j) 

Generally  speaking,  if  an  executor  appoints  another  to  re-  loss  by  failure 
ceive  the  money  of  his  testator,  and  he  receives  it,  it  is  the  ' 

same  thing  as  if  the  executor  himself  had  actually  received 
it,  and  will  be  assets  in  his  hands :  and,  consequently,  ap- 
pointing another  to  receive,  who  will  not  repay,  is  a  devas- 
tavit, {k)  Thus,  in  a  case  where  the  will  directed  that  one 
Edward  Pistor  should  carry  on  the  business  of  the  testator  to 
a  given  day,  for  the  benefit  of  his  estate,  and  the  executors, 
from  the  confidence  thus  reposed  by  the  testator  in  Pistor, 
permitted  him  to  get  in  debts,  without  any  thing  appearing 
on  the  will  to  shew  the  testator's  intention  to  that  effect,  the 
Court  of  Exchequer  held,  that  the  executors  must  answer  to 
the  residuary  legatee  for  the  money,  as  received  by  their 
agent.  (/) 

But  with  respect  to  losses  sustained  by  the  failure  of  bank- 
ers^ or  other  persons  into  whose  hands  the  money  of  the  tes- 
tator has  been  deposited  by  the  executor,  the  rule,  at  least  in 
equity,  seems  to  be,  that  where  the  deposit  was  made  from 
necessity,  or  conformably  to  the  common  usage  of  mankind, 
the  executor  will  not  be  responsible  for  the  loss,  (wt)  So  if 
the  executor,  living  iu  London,  and  receiving  money  of  the 
testator,  should  remit  to  an  attorney  in  the  country  to  pay  the 
debts  there,  and  the  attorney  becomes  insolvent,  the  executor 
will  not  be  chargeable,  if  the  business  was  transacted  in  the 
ordinary  manner,  without  any  circumstance  to  shew  sus- 
picion, (n)  But  if  the  executor  pays  the  money  of  the  tes- 
tator into  a  banker's,  not  on  any  distinct  account,  but  mixing 
it  with  his  own  money,  it  should  seem  that  the  executor  will 

(J)  7  V^es.  150.  Nor  are  execu-  Wms.  243.  Knight  v.  Lord  Ply- 
tors  bound  to  convert  leasehold  pro-  mouth,  3  Atk.  480.  S.  C.  1  Dick, 
perty  into  3  per  cent,  stock,  unless  120.  Ex  parte  Belchier,  Ambl. 
under  particular  circumstances : /^ief.  219.     Rowth  v.  Howell,  3  Ves.  565. 

{k)  Jenkins  v.  Plombe,  6  Mod.  93.  Adams  v.  Claxton,  6  Ves.  226. 

(0  Pistor  V.Dunbar,  lAnstr.  107.  (n)  Bacon  t7.  Bacon,  5  Vet.  334, 

(m)  Churchill  v.  Hobson,    1    P.  335. 


Of  the  Liabiliii/  of  en  Extcutor. 


be  answerable  for  the  loss  sustatDed  by  the  fuilure  of  tbe 
banker,  (o) 

svtlun  caari  A  fttvaslavil  by  one  of  two  cxecutor§  or  administrutort 
"iLue^fo'  >liall  not  charge  his  rompanion,  ( /))  jirovUled  he  has  not  in- 
hc  devoiiavit  teotioually  or  otberwise  contributed  to  it ;  For  tbe  teslator"* 
!0lOT.  haviDg  misplaced  his  confidence  iti  one  shall  not  operate  to 

the  prejudice  of  the  other,  [q) 

Hence,  an  executor  sliall  not,  under  ordinary  circant- 
stances,  be  responsible  for  tbe  assets  come  to  the  hands  of  bis 
co-executor,  (r)  Hence,  also,  the  circumstance  that  one  of 
two  executors  had  notice  of  the  existence  of  a  debt  of  supe- 
rior degree,  which  he  concealed  from  his  co-executor,  shall 
,  not  afiect  tbe  latter,  so  as  to  make  him  guilty  of  a  dtvaatavit 

by  paying  an  inferior  debt ;  {s)  though,  perhaps,  if  notice  to 
one  executor  be  proved,  and  nothing  more  appears,  it  shall 
be  presumed  that  he  communicated  it  to  his  co-executor.  (() 

But  where  an  executor,  possessing  assets  of  liis  testator, 
hands  over  those  assets  to  a  co-executor,  and  they  are  misap- 
plied by  that  co-executor,  there  the  executor,  who  so  hands 
them  over,  shall  be  answerable  for  their  misapplication,  unless 
he  can  show  a  good  reason  for  having  so  acted,  (m) 

However,  in  the  recent  case  of  Davis  v.  Spurting,  (v)  an 
executor  was  employed  by  his  co-executor  as  his  agent  to  sell 


(o)  Wren  f .  Kirlon,  11  Ves.  377, 
Fletcher  v.  Walker,  3  i\la<id.  73. 
Massey  v.  Oanner,  4  Madd.  413- 
S.  C.I  Jac.&  Walk  241. 

(p)  Wcntw.  Off.  Ex.  30C.  14lh 
edit.  Anon.  Dyer,  2IO.a.  Harg- 
thorpe  V.  Milforlh,  Cro.  F.lb.  318, 

(7)  Cro,  Elii,  310. 

(r)  Cro-  F.liz,  319.  l.ittlehales  r. 
Gascojne,  3  Bro.  Chanc.  Cas.  74. 
See  inf'rii,  as  to  a  finding  by  a  jury, 
upon  a  plea  of  plcne  iiilnliriislratil 
by  seTeral  eiecHlors,  tlial  one  only 
had  asjets. 


(s)  ilawkins  v.  Day,  Ambl.  163. 
S.  P.  S.C.  1  Dick.  157. 

(0  Ambl.  162.  Notice  to  quit 
served  on  one  of  two  joint  tenants 
"ho  resides  on  the  premises,  is  pre- 
sumptive evidence  of  tlie  notice 
having  reached  the  olher  who  lived 
elsewhere  :  Doe  v.  Watkins,  7  East. 
.^.-il . 

(")  Townsend  i-.  Barher,  Dick. 
356.  Davis  r.  .Spurling,  1  Russ.& 
M.  66. 

{<')  1  Kust.  &  M.  64. 
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an  estate^  which,  under  the  will  of  the  testator,  the  co-exe- 
cutor alone  had  power  to  sell:  The  executor  so  employed 
handed  over  the  price  of  the  estate  to  the  co-executor,  who 
afterwards  misapplied  it :  And  Sir  John  Leach,  M.  R.  held, 
that,  although  by  the  will  of  the  testator,  the  price  of  the 
estate,  when  sold,  was  to  be  considered  as  part  of  his  personal 
estate,  yet  the  executor,  so  handing  it  over,  was  not  account- 
able for  the  misapplication  of  it ;  inasmuch  as  he  had  no  legal 
right  to  retain  it ;  for  it  was  in  his  hands,  not  as  executor, 
but  simply  as  agent  of  his  co-executor,  who  alone  had  power 
to  sell  the  estate,  and  to  receive  the  price  of  it. 

The  rule  may,  perhaps,  be  stated  to  be,  that  where,  by  any 
act  done  by  one  executor,  any  part  of  the  representative  es- 
tate comes  to  the  hands  of  his  co-executor,  the  former  will  be 
answerable  for  the  latter,  in  the  same  manner  as  he  would 
have  been  for  a  stranger,  whom  he  had  entrusted  to  receive 
it.  (w) 

But  if  an  executor  is  merely  passive,  by  not  obstructing 
his  co-executor  from  gettiug  the  assets  into  his  possession, 
the  former  is  not  responsible,  (x)  If,  however,  the  one  in  any 
way  contributes  to  enable  the  other  to  obtain  possession,  he  is 
answerable,  notwithstanding  his  motive  be  innocent,  unless 
he  can  assign  a  sufficient  excuse.  (  y)  Thus,  in  the  case  of 
several  executors,  if,  by  agreement  among  themselves,  one  is 
to  receive  and  intermeddle  with  such  a  part  of  the  estate, 
and  another  with  such  a  part,  each  of  them  will  be  chargeable 
for  the  whole ;  because  the  receipts  of  each  are  pursuant  to 
the  agreement  made  between  them,  (z)  So  where  a  man  made 
several  executors,  who  all  joined  in  the  sale  of  the  testator's 
goods,  but  one  only  received  the  money,  and  he  afterwards 
became  insolvent ;  it  was  holden  that  they  should  all  be 
charged,  (a) 

(tt?)  See  Mr.Cox's  note  to  Church-  (i^)  11  Ves.  335. 

ill  v.  Hobson,  1  P.  Wms.  241,  and  (i)   Gill   v.  Atty.   Gen.,   Hardr. 

Lord  Thurlow's  judgment  in  Sadler  314. 

V.  Uobbs,  2  Bro.  Chanc.  Cas.  117,  {a)  Aplyn  v.  Brewer,  Prec.  Chaac. 

(t)   Langford  v,   Gascoyne,     11  173. 
Ves.  335. 


mm  OftheLMbm3fof)miMMmQr.    [Tfl^^nP^^^ 


joint  names  of  hiwmolf  ailcl  amythmr^  cumA^  #pwr4i»^>iiwiiv 
ropiinwittibn  off  jfto  oMxoonlort*  tf  fUo^  JbatjnotiiiHkAn 
do|%  in  a^iliM^M  an  OEoMxioe  o^^^ 
Fiort^  «lin  noiiMft  bo  noooioaiy  fov  ^Oio  pnrpoienir  lUf  iiift(i» 
wdr  thm  thn  pmioii,  io  wlrani  jtfio  M|^^ 
infMod  iqpon  Um  ml  ioai^bidinaiy  and  yoao<i«Jj0^fflifuiil«i'i 
tfadpfnjw^lfhiihorjtlin  oeproflontotion to  Ifoo.'  (A>^i  *  ^ ' '^Hf  b4alitB 
Hite>rif  an  OBpooin^liaoJwm  donUagr  whk^w^aifloii  i^MtMi 
sHMMdbijtlnni,  sindK.  bogrond  Onl  poribd  in  ivWdi^^anodrililb 
to^tfio  owlinaiy  liwiMfiio^^tho  debts  jwooM  Am^  pail,  aaA>lio  aptf 
piii^iM  «tbe  «dmmooiilMr'4o  <bwo  tVa  «bni  fut^falliiteir 
b^MdaeisalailHdy^.aiid  tbe  other  doea^hnnho»i  ani"#iH|iite» 
b^boilf ^^Anbitboan mn^ddili  iinpaidj^ani  aep|nnlt|i«i|taitii»i 
tllRiweottoa,  ondang  jtiheiqpplifiilion/  wafcio^apply nijte^iiiigl 

tfl^thnidiaiiauqpioftiiebtor  tf'^i^ 

hadifHlte  otRBiiliMdiiiailiuMlno^oient  lbt>  thi> iwyniiig  ilh 

to^ttqifhpnriKiae.iiaei  twIicMieM^ 

fiMbifaMteditia  tbiupwrpoib  for  t iwbidii it  mh  «pM»iMoli;^» 
ivMid4ie  iniposMblo  finp'the  exeontor^  who  parted  wi&*K^  W^ 
diaobarge  himself?  He  would  be  subject  to  the  imputation  of 
negUgence,  as  having  been  too  easy  with  his  co-executor;  too 
remiss  in  not  asking  how  he  had  been  dealing  with  the  asieta 
in  his  hands,  (c) 

Upon  these  principles.  Lord  Eldon  held,  in  Shipbroot  ▼• 
Hinchinbrookf  {d)  that  where  executors  joined  in  a  transf(«r 
of  stock,  vested  in  the  name  of  all  the  executors,  to  a  co-exe- 
cutor, upon  his  groundless  representation  that  it  was  required 
for  debts,  the  executors  were  answerable  for  the  whole  of  the 
produce  of  the  stock  which  they  could  not  prove  to  have  been 
applied  by  the  co-executor  to  the  payment  of  debts  of  die 
testator :  («)  But  his  Lordship  further  held,  that  they  were 
not  liable  so  far  as  they  could  prove  the  application  to  that 

(&)  1 1  Ves.  254.  (e)  See  also  Chambers  v,  Min- 

(0  11  Ves.  254.  chin;  7  Ves.  186.     Underwood  «• 

{d)  11  Ves.  252.  S.  C.  16  Ves.      Stevens,  1  MerW.  713. 
477. 
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purpose,  although  he  possessed  other  funds,  part  of  the  as- 
sets, not  through  them,  which  funds  he  wasted. 

Again,  in  Longford  v.  Gascoyne,  (/)  it  appeared  from  the 
affidavit  of  a  witness,  that  on  the  day  after  the  testator's  fu- 
neral, his  three  executors,  Gascoyne,  Spurrell,  and  Lam« 
bert,  met  at  his  house,  and  his  widow  being  present,  left  the 
room  to  fetch  a  bag  of  money  :  Upon  her  return  with  it,  she 
asked  the  witness  to  which  of  the  executors  she  should  deliver 
it ;  and  the  witness,  not  then  having  a  good  opinion  of  Gas* 
Coyne's  circumstances,  advised  her  to  give  it  to  Spurrell ; 
upon  which,  she  passed  by  Gascoyne  and  Lambert,  who 
were  sitting  near  the  door,  and  gave  the  bag  into  the  hands 
of  Spurrell,  who  counted  the  money  over,  and  then  delivered 
it  into  the  hands  of  Gascoyne  :  The  witness  further  stated, 
that  at  that  time  Gascoyne  was  not  reputed  to  be  in  good 
circumstances :  And  Sir  Wm.  Grant  held,  that  the  money 
must  be  considered  to  have  been  so  far  in  the  hands  of  Spur- 
rell, that  he  was  answerable  for  what  afterwards  became  of 
it :  but  that  as  to  the  other  executor,  Lambert,  it  was  impos-^ 
sible  to  charge  him ;  for  that  he  had  neither  done  nor  said 
any  thing  that  in  any  degree  contributed  to  the  loss  of  the 
money,  or  to  it's  getting  into  the  hands  of  Gascoyne  :  And 
his  Honour  observed,  that  it  was  not  incumbent  in  one  exe- 
cutor by  force  to  prevent  the  money  getting  into  the  hands  of 
another. 

But  if  one  executor  places  the  property  of  the  testator  in  the 
hands  of  the  other,  who  happens  to  be  a  banker,  or  in  such  a  si- 
tuation that  the  act  is  not  imprudent,  the  executor  so  depositing 
shall  not  be  charged  in  case  of  a  loss  ;  for  if  he  had  been  a  sole 
executor,  and  had,  under  the  same  circumstances,  placed  the 
money  in  a  banker's  hands,  he  would  not  have  been  liable,  (g) 
So  if  an  executor  in  the  country  executes  a  power  of  attorney 
to  a  co-executor  in  town  for  the  purpose  of  changing  a  fund  of 
the  testator,  as  the  Court  would  order  it  to  be  changed,  as 
from  the  long  annuities  to  three  per  cents.,  the  act  is  justi- 

(/)  11  Ves.  333.  7  Ves.  198.     See  also  Atty.  Gen.  v. 

(g)  Churchill  v,  Hobson,  1  P.  Randell,  MS.  Rep.  21  Vin.  Abr. 
Wms.  241.     Chambers  v.  Minchin,      534.  tit.  Trust.  (N.  a.)  pi.  9. 


MM^ttm§^  *  pMrpose  belonging  to  the  administratioii  o( 
MMta;  bnt  Botto'dhBDge  it  to  bank  stock,  (/i)  So,  in  Bacon 
K&MM,(t)'iiriwfe>Bn  executor,  lining  in  London,  paid  mo- 
ta^  JBi  hfa  OB  WCiHltor,  who  bad  been  the  contideutial  agent 
■■dAtteiaeyflf  tiwtoitator,  for  the  purpose  of  paying  debts  in 
ika  atnOixj' whmn  h»  resided,  and  the  money  was  lost  by  his 
imtifl&atf,  LwdlAV^hborough  held,  that  the  executor,  vbo 
.  Ind:  pud  tiw  moaej  wider  such  circumstances,  shonld  not  be 

\  It  bat  heM  held,  that  one  executor  in  trust  is  not 
•  for  the  reeeipt  of  the  other,  merely  by  taking  pro- 
;  tke  iDtber  to  possess  the  assets,  and  joining 
(T tamable  him  to  administer:  (it)  Accord- 
iag^  wttBra  s  Ul  af  exchange  was  remitted  to  two  agents, 
^^iUb  to  than  portonally,  who,  on  the  death  of  the  prtn- 
■  fail  cotcutors.  Lord  Alvanley  lield,  that  the 
it  of  .lOne,  after  tfaey  were  executors,  in  order 
etha  other  to  receive  the  money,  was  not  sufficient  to 
■a  wh*  4Ui  not  receive  it.  (0  So  it  was  laid  down 
>hy  ,Locd  Bedasd^  m  ^  t.  Caa^Ml,  (■)  di«t  if  m  «^ 
eatoi,  Unif  in  iboadaa,  remits  money  to  his  oo-esemrtM  to 
pay  debta  in  Suffolk,  "  he  is  considered  to'  do  this  o{  neoee- 
sity :  he  could  not  transact  buuoess  without  tnistii^  Mime 
peraou,  and  it  wonld  be  impoeaible  for  him  to  discharge  hb 
duty,  if  he  is  made  responsible  where  he  remitted  to  a  pencw 
to  vhom  he  would  hare  given  credit,  and  would  in  hii  own 
bBsiness  have  remitted  money  io  the  same  way :  It  woold  b* 
the  same,  were  one  execntor  in  India,  and  another  in  Eng- 
land, the  assets  being  in  India,  but  to  be  ^plied  in  EogUnd; 

(h)  Chtmben  «.  Minchin,  7  V«t.  jets  to  his  co-«secator  for  the  «- 

193,  by  Lord  EldoD.  press  paymeot  of  a  partkular  d«bt, 

(i)  5  Ves.  331.  will  not  be  answerable  for  their  mis- 

(j)  This  decisbn  wu  approved  application, 

of  by  Lord  Eldon  in  Chambers  v.  (ft)  Hovey  v.  Blakeman,   4  Vei. 

Minchin,?  Ves.  193.     SeeDaviav.  596. 

Spuiling^  1  Russ.  &  M.  66,  where  (/)  4  Ves.  608,  609. 

Sir  John  Leach,  M.  R.  iutlmaiev,  (m)  1  Scho.Sc  Lefr.341. 
that  an  executor,  lianding  over  as- 
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there  the  co-executor  is  appointed  for  the  purpose  of  carrying 
on  such  transaction ;  and  the  executor  is  not  responsible ;  for 
he  must  remit  to  somebody,  and  he  cannot  be  wrong,  if  he 
remits  to  the  person  in  whom  the  testator  himself  reposed 
confidence." 

But  the  rule,  it  should  seem,  is  different  at  law :  Thus,  in 
Crosse  y.  Smith,  (n)  it  was  held,  that  an  executor  administer- 
ing, having  once  received  money,  assets  of  his  testator,  could 
not  discharge  himself,  under  a  plea  of  plene  (idministravii 
to  an  action  by  a  bond  creditor,  by  shewing  that  he  paid 
the  money  over  to  his  co-executor,  even  for  the  purpose 
of  satisfying  the  bond  creditor  who  had  applied  for  pay- 
ment to  such  co-executor,  if  the  co-executor  afterwards  mis- 
applied the  money  by  retaining  it  to  satisfy  his  own  simple 
contract  debt. 

It  may  here  be  observed,  that  if  an  executor  administers  Liability  of 
part  of  the  assets,  he  shall  be  charged  with  such  as  he  has  re-  ^f^*!*^L^^** 

*  '  o  renounces 

ceived,  although  he  has  renounced  the  executorship,  and  paid  after  au  act  of 

the  money  to  a  co-executor  who  proved  the  will :  (o)  For  ex-  ^^^^ 
ecutors  must  either  wholly  renounce,  or  if  they  act  to  a  certain 
extent  as  executors,  and  take  upon  them  that  character,  they 
can  be  discharged  only  by  administering  the  assets  themselves, 
or  by  putting  the  administration  into  the  hands  of  a  court  of 
equity,  (p)  Thus  in  Doyle  v.  Blake,  (q)  A.,  named  executor 
in  a  will,  acted  on  behalf  of  particular  legatees,  disclaiming 
an  intention  of  interfering  generally :  He  afterwards  re- 
nounced formally  in  favour  of  B.  who  was  named  a  trustee  in 
the  same  will,  who  thereupon  obtained  administration,  cum 
testamento  annexo  :  B.  possessed  himself  of  the  assets,  and 
afterwards  died  insolvent :  And  it  was  held  that  A.  was 
liable,  as  executor,  notwithstanding  his  renunciation;  and 
was  answerable  for  the  acts  of  B.,  it  appearing  that  he  had  a 
controul  over  the  assets,  and  B.  being  considered  as  having 
obtained  possession  thereof  by  his  means.  So  in  Under* 
wood  V.  Stevens,  (r)  one  of  two  executors  and  trustees  did  not 


(«)  7  East.  246.  (g)  2  Scho.  &  Lefr.  231. 

(o)  Read  v.Truclove,  Ambl.  417.  (r)  1  Meriv.  712. 

(p)  2  Scho.  &  Lefr.  245. 
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act,  otherwise  than  by  joiitiug  with  his  co-executor  and  trui 
tee  in  the  sule  of  stock,  under  a  representation  that  the  ssX^ 
was  necessary  for  payment  of  debts,  which  it  was  not ;  the 
prodace  was  received  by  the  latter,  and  the  greater  part  ap- 
plied by  him  to  his  own  private  purposes:  And  the  first  exe- 
cutor was  held  charg;eable  for  the  amount,  except  so  far  as 
any  part  was  applied  to  the  trust  purposes;  together  with 
interest  at  4  per  cent. ;  notwithstanding  the  parties  benefi- 
cially interested  consented  to  and  approved  of  the  sale,  under 
a  similar  misrepresentation.  Again  in  Rogers  v.  Frank,  (i) 
the  defendant  named  in  the  will  as  executor,  did  not  pron^^l 
the  will,  but  before  he  renounced,  he  collected  large  sums  boo^H 
longing  fo  the  estate  of  the  testator :  A  nd  it  was  held  that  he" 
was  liable  to  he  sued  in  equity  in  the  character  of  executor  by 
the  legatees  under  the  will,  one  of  whom  was  also  exe^atrix, 
and  had  proved  the  will,  (()  But  if  one  of  two  persons  named 
.  executors  disclaims  and  renounces,  and  afterwards  possesses 

■  ■'     •  himself  of  assets  as  agent  to  the  other,  who  has  proved  the  will, 

the  former  does  not  thereby  become  aci^ouptable  as  executor .{//) 
It  is  a  general  rule,  that  where  an  executor  has  once 
proved  the  will,  he  Ciinnut  renounce  his  representative  charac- 
ter and  ttit  under  another ;  He  can  do  no  act  in  r^pard  to  die 
estate  for  which  he  is  not  answerable  as  executor,  (u)  But  U 
co-execntor,  who  proved,  but  never  acted,  cannot  be  chained 
by  reason  of  the  mere  circumstance  that  he  received  a  letter 
by  the  post  from  a  debtor  to  the  estate,  inclosing  a  bill  of  «s.~ 
change  on  account  of  his  debt,  which  bill  the  co-executor' 
immediately  sent  to  the  acting  executor,  who  afterwards  be- 
came ioBolvent.  (t>) 

Ijabilitjr  of  a        Xhe  most  difficultpoint,  connected  with  this  subject,  ia  with 
Joiikiiig  in  ft     regard  to  the  lutbuity  of  an  executor,  who  merely  joins  his  oo- 

'^^■P^  executor  in  an  act,  which  might  have  been  done  with  eqoal 

validity  by  the  co-execotor  alone.  At  one  period,  a  well  rer 
ct^ized  distinction  on  thu  head  exuted  between  trustees  and 
exsvaton :  This  distinction  was  founded  on  the  diSerawe 

(i)  1  Youi^  ft  Jerv.  409.  M.  331. 

(0  See  alao  Harrison  t>.  Grabam,  (»)  Gruham  v.  Keble,  3  Dow.  17. 

sutcd  and,  p.  ijl.  Antt,  p.  153. 

CO  Dove  V.  Ererard,  1  Ruai.  k.  [y)  B«lch*nv.Sct>tl,3VM.jiu.«n. 
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between  the  power  and  authority  of  a  co-trustee,  and  that  of  a 
joint  executor,  viz.,  that  trustees  cannot  act  separately  as 
executors  may,  but  must  join  both  in  conveyances  and  re- 
ceipts ;  and  therefore  it  may  be  taken  that  a  co-trustee  joins 
only  for  conformity :  But  a  co-executor,  as  it  is  not  necessary 
for  him  to  join,  interferes  in  the  transaction  unnecessarily  ;  he 
was  therefore  to  be  considered  as  assuming  a  power  over  the 
fund,  and  consequently  answerable  for  its  application,  as  far 
as  it  was  connected  with  the  particular  transaction  in  which 
he  joined :  Therefore,  the  rule  was,  that  where  the  executors 
joined  in  a  receipt,  both  having  the  whole  power  over  the 
whole  fund,  both  were  chargeable ;  where  trustees  joined,  each 
not  having  the  whole  power,  and  the  joining  being  necessary, 
only  the  person  receiving  the  money  was  chargeable.  («?)  But 
this  rule  was  much  relaxed,  in  favour  of  executors,  by  the 
opinion  expressed  by  Lord  Harcourt  in  Churchill  v.  Hob- 
son,{x)  and  by  the  decision  of  Lord  Northington  in  Westleyy. 
Clarke,  (y)  which  latter  case  was  expressly  approved  of  by 
Lord  Alvanley  in  Hovey  v.  Blakeman.  (z)  Again,  in  Scur^ 
Jieldy.  Howes,  (ja)  the  last-mentioned  judge  observed  that  he 
dissented  from  the  rule,  as  broadly  stated,  that  if  one  executor 
receives  the  money  and  two  sign  the  receipt,  both  are  charge- 
able, if  it  appear  that  the  second  joined  for  conformity  only. 

In  Westley  v.  Clarke,  as  Lord  Thurlow  observed  in  giving 
judgment  in  the  case  of  Sadler  v.  /foii^^  Thompson,  one  of  the 
executors,  had  actually  received  the  money  without  the  concur- 
rence of  the  co-executors,  and  they  signed  the  receipt  after- 
wards ;  and  that  therefore  was  not  an  act  which  put  it  in  the 
power  of  Thompson  to  get  at  the  money,  since  in  fact  he  had  it  at 


(w)  Aplyn  v.  Brewer,  Prec.  Chanc. 
173.  Murrell  v.  Cox,  2  Vera.  570. 
Treat  Eq.  B.  2.  c.  7.  s.  5.  Dar- 
well  V,  Darwell,  2  £q.  Cas.  Abr.  456. 
pi.  5.  Fellows  V,  Mitchell,  1  P. Wms. 
83.  £x  parte  Belchier,  Ambl.  219. 
Leigh  V,  Barry,  3  Atk.  584.  Cham- 
bers V.  Minchin,  7  Ves.  198.  Brice 
v.  Stokes,  11  Ves.  324. 

(x)  1  P.  Wms.  243. 


(y)  1  Eden.  357.  S.  C.  1  P. 
Wms.  82.  note  by  Mr.  Cox.  See 
also  the  observations  of  the  Lord 
Keeper  in  Harden  v.  Parsons^  1 
Eden.  147,148. 

(ar)  4  Ves.  608. 

(a)  3  Bro.  Chanc.  Cas.  95,  ac- 
cording to  the  report  from  Lord 
Colchester's  MS.  in  Belt's  edition. 


the  time ;  and  his  Lordship  added,  that,  according  to  a  nota^H 
that  case,  with  vhich  he  had  been  furuished  b;  the  then  Mwrtii^ 
of  the  Rolls  (SirL.  Kenyon),  Lord  Northiiigtoa  said,  he  should 
haTe  thoug'ht  the  co-executors  liable,  if  they  had  been  preseol 
at  the  time  wheu  the  money  was  paid,  (b)  And  Lord  Redes- 
-  dale  in  Jot/  v.  Campbell,  (c)  took  the  distinctioD  to  he,  lltat  if 
a  receipt  be  given  for  the  mere  pui'poses  of  form,  tlteii  the 
signing  will  not  charge  the  person  not  receiving:  but  if  it  be 
given  uuder  circumstances  purportinig  that  the  money,  though 
not  actually  received  by  both  executors,  was  under  the  con- 
troul  of  both,  such  a  receipt  shall  charge ;  and  the  true  ques- 
tion in  all  those  cases  seems  to  have  been,  whether  the  money 
vas  under  the  controul  of  both  e:xecutor3 :  if  it  was  so  con- 
sidered by  the  person  paying  the  money,  then  the  joining  in 
the  receipt  by  the  executor  who  did  not  actually  receive  it, 
amounted  to  a  direction  to  pay  big  co-executor;  for  it  could 
have  no  other  meiining ;  he  became  responsible  for  tbo  ap- 
plication of  the  money,  just  as  if  he  had  received  it.  Again, 
in  Doyle  v.  Blake  {d)  the  same  learned  judge  obserTed,  that 
"  where  executors  have  been  jointly  charged,  where  one  oaly 
iHSVaoBiTKl  tbeaMQey,  and  the  otfacv  joioed.  io  tIifriaMipt(it 
has  beeD  on  the  groond  that  the  property  was  andet  tba  ood* 
tronl  of  both :  That  is,  where  two  executors  join  m  tha 
receipt  to  a  debtor  for  a  sum  of  money,  thou^  the  receipt  of 
one  would  have  been  a  discfaarge  to  the  debtor,  yet,  thej  job- 
ing  in  the  discbarge,  the  debtor  is  taken  to  have  paid  to  tbem 
botk:  his  reqairing  the  discharge  of  the  executor,  who  ha 
not  reoeired  the  money,  amounts  to  saying,  '  I  make  this 
payment  to  you  both,  and  not  to  him  only  who  actoally  re- 
ceived the  money.'  The  true  consideration,  io  a  qnestion  of 
this  kind  is,  whether  the  executor,  who  merely  joins  in  the 
receipt,  had  a  controul,  and  his  joining  in  the  receipt  is  vn- 
denoe  of  that  controal,  although  the  money  was  BCtnally 
received  by  the  other.  I  believe,  if  the  case  of  Westley  t. 
Clarie  were  seen  with  all  the  circumstances  that  were  before 

(i)  lP.WBK241,DO(abyCoz.  (<f)  SScho.fc  Llfr.343. 

(0  lSdio.fc  Left.  311.  . 
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Lord  NorthingtoD,  we  should  find,  that  he  meant  to  establish 
no  more  than  this ;  that  the  mere  joining  in  the  receipt  shoald 
not  have  the  conclusive  effect  of  charging  both." 

The  relaxation  of  the  rule  in  favor  of  executors  has  been 
lamented  by  Lord  Eldon  on  several  occasions,  {e)  so  much  so, 
as  to  lead  to  doubts  whether  the  original  rule  must  not  be 
considered  as  re-established.  (/)  But  his  Lordship,  when 
last  he  had  an  opportunity  to  consider  the  rule,  (g)  alludes  to 
its  alteration  as  having  been  completely  effected  :  **  Executors 
seem  formerly  to  have  been  charged  on  much  stricter  prin- 
ciples, if  they  joined  unnecessarily,  though  without  taking 
the  controul  of  the  money ;  that  rule  is  now  altered :  whether 
the  alteration  is  wholesome  may  be  a  question :  It  may  be 
laid  down  now,  as  in  Brice  v.  Stokes,  that  though  one  exe- 
cutor has  joined  in  a  receipt,  yet  whether  he  is  liable  shall 
depend  on  his  acting :  The  former  was  a  simple  rule,  that 
joining  shall  be  considered  as  acting ;  but  in  the  cases  since 
the  rule  that  joining  alone  does  not  impose  responsibility, 
scarcely  two  judges  agree." 

It  may  be  observed,  in  concluding  this  subject,  that  in  Distinction  as 
Churchill  v.  Hobson,  (A)  Lord  Harcourt  took  a  distinction  liability  be- 
between  creditors  and  legatees :  (i)   But  Lord  Thurlow,  in  t^een  credi- 
Sadler  v.  Hobbs,  (j)  said  that  this  seemed  to  him  an  odd  dis-  tees. 
tinction,  that  a  creditor  should  have  a  right  to  charge  an  exe- 
cutor and  a  legatee  not.     But  it  should  seem  that  there  may 
be  cases  where  the  strictness  of  law  would  charge  a  man  as 
executor  as  to  creditors,  in  which  a  court  of  equity  would  not 


(e)  Chambers  v.  Minchin,  7  East. 
198.  Brice  v.  Stokes,  11  Ves.  324. 
Shipbrook  v.  Hinchinbrook,  16  Ves. 
479.  A  simpler  rule,  said  his  Lord- 
ship, never  existed,  than  that  if  an 
executor  acts  without  necessity,  he 
takes  the  power  over  the  fund ;  and 
he  shall  not  say,  he  has  no4  the 
power  over  it :  7  Ves.  199. 

(/)  See  1  Eden,  360,  note  (6)  by 


Mr.  Eden,  2  Bro.  Chanc.  Cas.  114. 
note  (1)  by  Mr.  Belt. 

(g)  Walker  v.Symonds,  3  Swanst. 
64. 

(A)-  1  P.  Wms.  242. 

(t)  See  the  remark  of  Lord  Nor- 
thington  on  this  distinction.  Har- 
den V.  Parsons,  1  Eden,  148. 

(J)  2  Bro.  Chane.  Cas.  117. 
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charge  him  as  to  legatees  :  For  example,  legatees  are  bound 
by  the  terms  of  the  will,  bat  creditors  are  not  so ;  and  there- 
fore in  many  instances  executors  would  be  discharged  as 
against  legatees,  though  not  as  against  creditors,  (ib) 


Liability  of 
hufband  of 
feme  covert 
executrix  for 
devoitavitt : 

before  mar- 
riage: 


during  cover- 
ture: 


It  remains  to  consider  the  doctrine  of  dev€uiavit,  as  ap- 
plied to  the  case  of  a  married  woman,  executrix  or  adminis- 
tratix.  I(n  feme  sole,  being  an  executrix  or  administratrix, 
wastes  the  goods  of  her  testator  or  intestate  and  then  marries, 
her  husband  is  liable,  as  long  as  the  coverture  lasts,  for  the 
devastavit.  (/)  But,  upon  her  death,  his  liability  ceases : 
And  such  being  the  principle  of  law,  courts  of  equity  have 
held  that  they  could  not  establish  any  rule  upon  the  differraice 
whether  the  husband  had  or  had  not  received  a  portion  with 
his  wife,  (m) 

Tt  must,  however,  be  observed,  that  if  the  wife  was  entitled 
to  any  choses  in  action,  which  the  husband  did  not  reduce  into 
possession  in  her  lifetime,  so  that  it  becomes  necessary  for 
him  to  take  out  administration  to  her,  he  will  be  liable,  as  her 
administrator,  for  her  devastavit,  by  virtue  of  the  statute 
30  Car.  2.  (n) 

With  respect  to  the  devastavit  of  the  wife  committed 
during  the  coverture,  the  husband  is  liable,  in  law  and  in 
equity,  as  long  as  both  parties  are  alive,  for  the  acts  of  his 
vrife  as  executrix  or  administratrix :  for,  as  she  has  no  power 
to  act  alone,  his  assent  will  be  presumed  :  (o)  And  it  has  been 
holden,  that  the  husband,  though  living  separate  from  his  wife, 
shall  be  charged  with  her  devastavit,  (/>)  So  if  an  executrix 
and  her  husband  admit  assets  in  answer  to  a  bill  filed  against 
them,  the  assets  become  a  debt  of  the  husband  in  respect  of 
this  admission,  and  may  be  proved  under  a  commission  of 
Vnkruptcy  issued  against  him.  (g) 


{k)  Doyle  v.  Blake,  2  Scho.  &  Lefr. 
239,  240. 

(/)  Kingsv.Hilton,  Cro.  Car.603. 
Hey  ward's  case,  Moore.  761.  Lum- 
ley  V.  Hutton,  1  Roll.  Rep.  268, 269. 
Bachelorv.  Bean,  2  Vem.  60.  Com. 
Dig.  Baron  &  Feme  (N). 


(w)  1  Scho.  &  Lefr.  263. 
(n)  See  antCy  p.  1064. 
(o)  1  Scho.  &  Lefr.  266. 
(p)  Paget  V,  Read,  1  Vern.  143. 
{q)  Ex  parte  M^Williams,  1  Scho. 
&  Lefr.  173. 
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Upon  the  death  of  the  wife»  the  general  rule  is,  tbi^t  the 
liability  of  the  husband  (except  as  her  administrator)  foi-  his 
wife's  devastavit,  committed  as  well  during  coverture  as  be- 
fore, ceases :  (r)  And  therefore  no  proceeding  can  be  had,  either 
by  action  of  debt  on  a  devastavit,  or  by  a  scire  fieri  inq^iry, 
against  the  husband  of  an  executrix,  if  she  dies  after  judg- 
ment had  against  her  and  her  husband  de  bonis  testataris : 
But  if  a  general  judgment  be  had  against  husband  and  wife 
executrix,  either  upon  the  scire  fieri  inquiry,  or  in  the  action 
of  debt,  and  afterwards  the  wife  dies,  the  husbapd  ^hall  be 
charged,  (s) 

But  in  equity,  the  surviving  husband  is  liable  for  whatever  husband's 
assets  oame  to  the  hands  of  his  wife,  or  his  own  hands,  during  coverture  for 
the  coverture :  upon  Ihe  principle  that  all  persons  coming  into  ^^  ^<>°*^ 
possession  of  property  bound  by  a  trust,  are  chargeable  in 
equity  as  trustees :  The  cases  establishing  this  head  of  equity 
are  collected  and  commented  upon  by  Lord  Redesdale  in  his 
elaborate  judgment  in  Adair  v.  Shaw ;  (t)  in  which  case  his 
Lordship  held,  that  where  a /erne  cot^erf  obtains  administra- 
tion, and  the  goods  are  wasted  during  coverture,  and  the 
husband  dies,   his    assets*  are  chargeable  io  equity  for  tlie 
waste  c(^mitted  during  coverture. 

Another  branch  of  this  subject  miay  now  be  considered,  liability  of 
viz.   the  responsibility  of  the  married  executrix,  gft^  the  ^^xTiWneher^ 
death  of  her  husband,  for  a  devastavit  committed  during  the  husband  for 
coverture.    The  rule  is,  that  though  the  waste  4unag  t^e  during  corer- 
coverture  be  the  act  of  the  husband,  yet  it  is  au  act  for  which  ^"''^' 
the  wife,  after  the  determination  of  the  coverture,  is  iiaspon- 
sible  to  creditors  at  law,  and,  as  it  should  seem,  to  legatees  in 
equity,  (ti) 

A  dbtinction,  indeed,  has  been  taken  between  ca^^s  -Fb^se 
the  wile  is  executrix  or  administratrix  before  the  nifM^poiage, 

(r)  1  Scko.  &  Lefr.  261.  titled  to  them,  may,  a^r  the  death 

(i)  Mounson  v.  Bourn,  Cro.  Car.  of  the  wife,  bring  an  action  of  troyter 

51 9.  Baron  v.  Berkley,  1  Lutw.  670.  or  detinue  against  the  husband  to 

1  Saund.  219.  d.  note  to  Wheatley  r.  recover  them :  1  Scho.  &  Lefr.  262. 

Lane.     Likewise,  if  the  goods  of  (t)  1  Scho.4c'Le<r.  243. 

the  testator  remain  in  specie  in  the  {u)  1  Scho.  &  Lefr.  258.    1  Rop. 

hands  of  the  hucpband,  tfa«  party  en-  Hush.  &  Wife,  198.  2d  edit. 

4  D 


1130  Of  the  Liability  of  an  Executor.     [Pt.  iv,  Bk.  !!• 

and  those  where  she  became  so  afterwards :  In  the  first  case, 
if  she  survive  her  husband,  she  will  be  liable  to  answer,  not 
only  for  her  own  wrongful  acts  in  the  administration  pre- 
viously to  the  coverture,  but  even  for  those  of  her  husband 
during  the  continuance  of  the  marriage  ;  because  her  title  as 
executrix  or  administratrix  having  commenced  and  become 
complete  before  the  marriage,  it  was  her  own  folly  to  take  a 
husband  who  would  so  misconduct  himself,  as  to  waste  ber 
testator's  or  intestate's  assets :  But  in  the  second  case,  it  is 
said,  the  act  of  the  husband,  in  obtaining  probate  or  letters  of 
administration  in  his  wife's  name,  if  against  or  without  her 
consent,  and  ishe  does  not  afterwards  intermeddle  in  the  ad- 
ministration, is  an  act  from  which  she  may  dissent,  after  his 
death,  by  renunciation,  and  avoid  the  consequences  of  his 
misconduct,  {v)  If,  however,  the  husband  procure  probate 
or  letters  of  administration  in  his  wife's  name  and  with  her 
consent,  then  it  seems  that  shie  surviving  him  will  be  person- 
ally answerable,  upon  the  insolvency  of  his  estate,  for  the 
waste  committed  by  him  of  her  testator's  or  intestate^s  assets ; 
because  she  by  her  own  act  and  assent  having  assumed  the  office 
of  executrix  or  administratrix,  and  being  the  only  legal  per- 
sonal representative  of  the  testator  or  intestate  (which  dis- 
tinguishes this  case  from  that  be£ore  mentioned,  of  the  hus- 
band's discharge  by  her  death  from  her  devastavit,  he  being 
neither  executor  nor  administrator),  became  liable  with  her 
husband  for  every  act  relating  to  it;  and  an  action  or  suit  lay 
against  both  of  them,  and  upon  his  death  the  right  of  action 
survived  against  her.  (u?) 

Executors*  ^^  ^h^  subject  of  the  accounts  of  an  executor  or  adminis- 

accounts :         trator,  there  has  already  been  occasion  to  state,  that  he  must 

account  for  all  profits  which  have  accrued  in  his  own  time, 
either  spontaneously,  or  by  his  acts,  out  of  the  estate  of  the 
deceased,  (x)     Therefore,  if  an  executor  has  a  lease  for  years 

(«)  1  Rop.Husb.&Wife.  196.  2d  {w)  1  Rop.  Husb.  &  Wife,  197. 

edit.    See  ante,  p.  118.  2d  edit. 

(j)  Ante,  p.  1013. 
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which  yields  profits  to  the  value  of  20/.  a  year,  rendering  rent  they  shall  ac- 
oflO/.  a  year,  he  shall  account  for  10/.  a  year  as  assets. (y)  profits: 
So  if  the  executor  carries  on  the  trade  or  business  of  the  tes- 
tator, whether  in  pursuance  of  a  provbion  in  articles  of  part- 
nership entered  into  by  the  deceased,  or  by  direction  of  the 
testator  contained  in  his  will,  or  under  the  direction  of  the 
Court  of  Chancery,  the  profits  must  be  accounted  for  as  as- 
sets, (z)  Accordingly,  in  Cook  v.  Collingridge,  (a)  a  sale  of 
a  testator's  share  in  a  partnership  trade,  and  the  property 
belonging  to  it,  made  by  his  executors,  to  his  partners,  for 
^  the  purpose  of  being  resold  to  one  of  his  executors,  was  set 
aside,  and  his  estate  held  entitled  to  his  aliquot  proportion 
of  the  subsequent  profits,  as  if  the  partnership  had  con- 
tinued. (6)  And  it  is  a  general  rule  that  an  executor  cannot  • 
be  allowed,  either  immediately  or  by  means  of  a  trustee,  to  be 
a  purchaser  from  himself  of  any  part  of  the  assets,  but  shall 
be  considered  a  trustee  for  the  persons  interested  in  the 
estate,  and  shall  account  for  the  utmost  extent  of  advantage 
made  by  him  of  the  subject  so  purchased,  (c)  So  if  an  exe- 
cutor compounds  debts  or  mortgages,  and  buys  them  in  for 
less  than  is  due  upon  them,  he  shall  not  take  the  benefit  of  it 
himself,  but  other  creditors  and  legatees  shall  have  the  ad- 
vantage of  it ;  and  for  want  of  them,  the  benefit  shall  go  to 
the  party  who  is  entitled  to  the  surplus,  {d ) 

Ag^in,  if  an  executor  lays  out  the  assets  on  private  secu- 
rities, although  he  ^hall  answer  for  all  deficiences  which  may 
be  caused  thereby,  (e)  he  must  account  to  the  estate  for  all  the 
benefit.  (/)  Indeed,  the  principle  is  general,  that  an  exe 
cutor,  if  he  will  take  upon  himself  to  act  with  regard  to  the 
testator*s  property  in  any  other  manner  than  his  trust  re- 
quires, puts  himself  in  this  situation ;  that  if  there  be  any 

(y)  Godolp.   pt.  2.    c.  24.   s.  1.  (c)  Hall  v.  Ilallet,  1   Cox.  134. 

Com.  Dig.  Assets,  (C).  Watson  v,  Toone,    6  Madd.   153. 

{i)  Ante,  p.    1013.    1014.  1101.  Ante,  p.613. 

See  Dakin  v.  Cope,  2  Russ.  Chanc.  (c/)  Anon.  1  Salk.  155.  Ex  parte 

Cas.  175.  176.  James,  8  Ves.  346. 

(a)  Jacob.  607.  (e)  See  ante,,p.  1114. 

(6)  See  Burden  v.  Burden,  1  Ves.  (./*)  Adye  v.  Feuilleteau,  1  Cox. 

&  B.  170.  24. 
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IMS,  h6  mttM  replaee  it;  bat  he  ctmbot  ponSblf  te  i 
lij  it;  any  gain  miiit  be  for  ike  benefit  l>f  hit  emhH 

IB  whatcsMt       This  may  be  the  proper  place  to  enqnire,  under  "irttat  >M#- 
ff^l^  onmstanoes  executors  or  adnuniatratom  shall  be  ohii'ged1»Mk 
intmst:         inteiest  on  the  assets  retained  in  thehr  hiuds.     Theft  «A 
two  gfonnds  on  which  an  executor  or  adndtdstratdr  mnjr-^ 
charged  Idth  interest :  1st  That  he  hai  been  guilty  of  m- 
"  gligenee  in  ondtting  to  lay  bni  Ito  money  for  th&  bisiidtt  4t 
the  efttatd:  2d.  That  he  hiflitelf  has  Inade  Use  of  the  maiUf^ 
to  his  own  pirbflt  and  advantage,  or  had  committed  iiiMiie  odMr*' 
Mts^raiiMcd.  i(a) 
1.  With  respect  to  n^lect  on  the  part  of  the  enotiitdr  ih 
•         not  layitolf  out  balaklitses,  it  must  be  obaerp^,  that  ii  As- 
qtiehtiy  may  hb  neceilsary  and  justifiable  fo^  an  eiseomn 
t6  ke^  larg^  suihs  in  his  hteds  t6  amr#er  flie  ekigeney  «f 
fhe  VtethfoFs  bBhirs,  (i)  especialty  in  th6  coltrse  at  the  flMt 
yMdr  ifter  the  decease  of  the  fMtator;  Ih  Which  eaa6  ftMh 
fidbelrity  ill  BO  ftdly  ackno^fedged,  timt,  MooMi^  to  the  iM^. 
dinftiy  ciimrse  df  the  Court,  the  fond  is  not  considered  disttC- 
butabte  tatil  after  that  titoe.  (j)    But  if  the  Court  observes 
that  an  executor  keeps  money  dead  in  his  hands  without  any 
apparent  reason  or  necessity,  then  it  becomes  negligence,  and 
a  breach  of  trust,  and  the  Court  will  charge  the  executor 
with  interest,  (it)    And,  it  seems,  that  outstanding  demands, 
eyen  on  probable  grounds,   are   no   reason  why  the  exe- 


(g)  Piety  17.  Stace,  4  Ves.  622. 

(A)  Rocke  V.  Ilart,  11  Ves.  59,  60. 
Tebbs  V.  Carpenter,  1  Madd.  306, 
307.  Kildare  v.  Hopson,  4  Bro.  P.C. 
550.  Toml.  edit.  Lincoln  v.  Allen, 
4  Bro.  P.  C.  553.  Toml.  edit.  Ash- 
burnham  V.  Tliompson,  13  Ves.  401. 

(t)  See  Dawson  v,  Massey,  1 
BiU.&B.231. 

(j)  Forbes  v,  Ross,  2  Cox.  115, 
116,  by  Lord  Thurlow. 

(jk)  Littlehal^  v.  Gascoyne,  3  Bro. 
Cbanc.  Cas.  73.     Browne  r.  South- 


ouse,  3  Bro.  Chanc.  Cas.  106. 
Franklin  V.  Frith,  3  Bro.  Chanc.  Cat. 
433.  Hall  v.  Hallet,  1  Cox.  134. 
Seers  v.  Hind,  1  Ves.  jun.  394* 
Longmore  v.  Broom,  7  Ves,  134. 
Ash^umham  v.  Thompson,  13  Vet. 
401.  Turner  v.  Turner,  1  Jac.  k 
Walk.  39.  Goodchild  o.  Fenton,  3 
Younge  U  Jenr.  481.  The  ezM«- 
tors  may  be  charged  with  intMett 
on  balances,  though  not  clahned  by 
the  bill :  1  Jac.  &  Walk.  39. 
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cators  should  not  lay  the  testator's  money  out.  (/)  But  an 
executor  shall  not  be  charged  with  interest  for  a  balance  in 
his  hands,  retained  under  a  fair  apprehension  of  his  right 
to  it.  (m) 

As  to  the  rate  of  interest  which  the  executor  shall  pay,  the 
rule  appears  to  be,  that  in  these  cases,  where  i^egligence  alone 
is  imputable  to  him,  he  shall  be  charged  only  with  4/.  per 
cent.,  in  respect  of  the  balances,  which  he  ought  to  have  laid 
out,  either  in  compliance  with  the  express  directions  of  the 
willf  or  from  his  general  duty,  where  the  will  is  silent  on  the 
subject,  (it)  In  order  to  induce  the  Court  to  charge  the  exe- 
cutor with  more  than  4/.  per  cent.,  a  special  case  is  neces- 
sary, (o) 

But,  3.  Where  there  has  been  a  direct  breach  of  trust,  the 
executor  may  be  charged  with  a  higher  rate  of  interest. 
With  respect  to  employing  the  assets  to  his  own  advantage, 
JjoftA  Hardwicke  on  two  occasions  ( j9)  expressed  an  opinion, 
that  an  executor  might  do  so  without  impropriety,  and  without 
being  liable  to  any  charge  for  interest :  but  this  doctrine  has 
been  entirely  overruled  by  more  modem  cases,  {q)  And  it  is 
now  established,  that  if  the  executor  makes  use  of  the  money. 


(/)  3  Bro.  Chanc.  Cas.  434.  1 
Madd.  305.  It  was  resolved  by  Sir 
Joseph  Jekyll,  in  Taylor  v.  Gerst, 
Mosely.  99,  that  if  money  placed  out 
at  {interest  be  called  in  by  the  exe- 
cutor without  any  cause,  he  shall 
pay  interest  for  it :  But  in  Newton  v. 
Bennet,  1  Bro.  Chanc.  Cas.  361,  Lord 
Thurlow  said,  that  an  executor  had 
an  honest  discretion  to  call  in  a  debt 
bearing  interest,  if  he  thought  the 
same  in  hazard.  It  should  seem, 
that  he  ought  to  lay  it  out  again  im- 
mediately in  the  3  per  cents. 

(m)  Bruere  v.  Pemberton,  12  Ves. 
386.  An  administrator  j7end!en/e  lite 
is  not  liable  to  pay  interest  upon  a 
balance  in  his  hands,  during  the 
pendency  of  the  suit  in  the  Eccle- 


siastical Court :  Gallivan  v.  Evani, 
1  Ball&B.  191. 

(n)  Domforth  v.  Domforth,  12 
Ves.  130,  note  (29,)  2d  edit.  S.^C. 
cited  1  Madd.  302.  Ashbumhamv. 
Thompson,  13  V^es.  401.  Rockev. 
Hart,  11  Ves.  58.  60.  61.  Tebbs  v. 
Carpenter,  1  Madd .  307.  Sutton  v. 
Sharp,  1  Russ.  Chanc.  Cas.  151. 

(o)  1  Madd.  306. 

(/>)  Adams  v.  Gale,  2  Atk.  106. 
Child  v.  Gibson,  2  Atk.  603. 

(q)  Perkyns  v.  Baynton,  1  Bro. 
Chanc.  Cas.  375.  Newton  v.  Ben- 
nett, 1  Bro.  Chanc.  Cas.  361. 
Forbes  v.  Ross,  2  Bro.  Chanc.  Cas. 
430.  Tebbs  v.  Carpenter,  1  Madd. 
304. 
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he  oag^t  to  pay  the  interest  he  made ;  (r)  upon  the  principle  jut 
above  conndered,  that  he  onght  not  to  derive  any  profit  fioB 
tiie  tmst  property,  (f)  If  the  fond  is  employed  in  trade,  the 
euitd  que  tru»U  have  a  right  to  an  option  of  taking^  cither 
the  interest,  or  the  profits  wliich  have  arisen  firam  Ae 
trade: (0  bat  they  must  elect  to  take  either  the  profit!  hriim 
whole  period,  or  the  interest  for  the  whole  period.  («)  If  it 
be  shewn  that  the  exeentor  used  the  proper^  in  hia  trader 
and  the  amount  of  the  profits  made  by  him  does  not  appear, 
the  Court  takes  it  for  granted  that  he  made  01.  per  cent  at 
the  least,  and  it  is  incnmbent  on  him  to  show  that  he  uuade 
less.  («)  And  it  should  seem  to  be  now  settled,  that  an  ex- 
ecutor, who,  being  a  trader,  and  having,  of  course,  an  ac- 
count with  a  banker,  places  the  assets  at  his  banker's  in  his 
own  name,  by  that  means  increasing  the  balances  in  his  favor, 
acquiring  additional  credit,  and  enjoying  in  his  business  the 
advantages  naturally  arising  from  that  circumstance,  must  be 
considered  as  having  employed  the  money  for  his  own  benefit^ 
and  must  therefore  be  chaiged  with  interest  at  St.  per 
cent,  (to) 

lliere  are  many  other  cases  where  executors,  who  have  ap- 
plied the  assets  in  direct  dereliction  of  their  duty,  have  been 
charged  with  5/.  per  cent,  interest.  Thus  in  Forbes  v. 
Ross,  (x)  there  was  an  express  trust,  by  a  direction  in  the 
will,  to  lay  out  the  fund  in  the  purchase  of  lands,  or  upon 
heritable  or  personal  securities,  al  such  rate  of  interest  as  the 
execators  should   thipk  reasonable ;    so  that  they  were  at 


(r)  Forbes  v.  Ross,  2  Cox.  116. 
Rocke  V.  Hart,  11  Ves.  60. 

(s)  Ant€,ip.  1131. 

(t)  Burden  v.  BuideD,  cited  1  Jac. 
&  Walk.  134. 

(u)  Heathcote  v,  Ilulme,  1  Jac.  & 
Walk.  122. 

(v)  Rocke  V.  Hart,  11  Ves.  61 .  It 
should  seem,  that  interest  shall  in 
DO  case  be  charged  at  less  than  5/. 
per  cent,  when  the  fund  has  been 
embarked  in  trade  without  autho- 


rity :  1  Jac.  &  Walk.  134, 135. 

(w)  Treves  v.  Townshend,  1  Bio. 
Chanc.  Cas.  385.  Rocke  o.  Hart, 
11  Ves.  61.  Sutton  o.  Sharp,  1 
Russ.  Chanc.  Cas.  151^  152.  See  also, 
In  re  Hilliard,  1  Ves.  jun.  90:  but 
see  contra,  Perkins  v.  Bainton,  1 
Bro.  Chanc.  Cas.  375.  Browne  v. 
Southouse,  3  Bro.  Chanc.  Cas.  107. 

(x)  2  Cox.   113.     S.  C.  2  Bro. 
Chanc.  Cas.  430. 
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liberty,  using  their  discretion  soundly  and  fairly  and  honestly, 
to  lend  it  to  any  body  that  they  might  suppose  would  give  a 
reasonable  interest  for  it,  considering  at  the  same  time  the  de- 
gree of  responsibility  of  the  person   to  whom  it  was  lent : 
They  lent  the  fund  to  one  of  themselves,  on  bond  at  41.  per 
cent.,  when  5/.  per  cent,  might  have  been  made  by  heritable 
or  government  securities :  And  it  was  held  that  he  should  be 
charged  with  51.  per  cent,  interest.   So  in  Piety  v.  Stace,  (y) 
the  will  directed  the  executor   to  place  the  money  in  the 
public  funds,  or  upon  mortgages,  or  other  good  securities, 
and  to  pay  the  dividends  and  interest  to  certain  persons  for 
life,  and  after  their  death  to  dispose  of  the  capital  in  a  certain 
mode  :  The  executor  called  in  part  of  the  property  which  was 
.out  on  security,  used  it  generally  in  his  trade,  and  in  various 
transactions,  in  the  public  funds,  paying  only  the  dividends  of 
the  stock  to  the  persons  entitled  under  the  will,  and  he  lent 
part  to  his  son  :  And  Lord  Alvanley  directed  an  account  of 
all  the  executor  had  made,  with  the  interest  at  the  rate  of 
5/.  per  cent,  upon  the  balances  in  his  hands.     In  Pocock  v.  - 
Reddinffton,  (2)  the  executor  and  trustee  having  been  guilty 
of  a  breach  of  trust  by  selling  out  stock  and  dealing  impro-    n 
perly  with  the  money.  Lord  Alvanley  held  that  the  cestui  que 
trust  had  an  option  to  have  the  -stock  replaced,  or  the  money 
produced  by  the  sales,  with  interest  at  5/.  per  cent.,  or  more, 
if  more  had  been  made  by  it,  and  the  costs  occasioned  by  the 
executor's  mbconduct.  (a)     In  Mosley  v.  Ward,  (b)  an  exe- 
cutor in  trust  for  infants,  unnecessarily  calling  in  the  pro- 
,perty,  out  upon  good  security  at  5/.  per  cent.,  except  a  small 
part,  keeping  large  balances  in  his  hands,  and  using  it  as  his 
own,  was  ordered  by  Lord  Eldon  to  be  charged  with  interest 
at  5/.  per  cent,  and  costs. 

In  Hockley  v.  Bantock,  (c)  trustees  and  executors  under 
the  will  of  a  testator,  who  had  directed  them  to  invest  a  share 
of  his  residuary  estate  either  in  the  public  funds,  or  on  mort- 
gage at  5/.  per  cent.,  admitted  by  their  answer  that  they  had, 

{y)  4  Ves.  620.  Ves.  402. 

(z)  5  Ves.  794.  (b)  11  Ves.  581. 

(a)  See  albo  Bate  v.  Scales,    12  (c)  1  Russ.  Chanc.  Cas.  14K 


from  time  to  time,  balances  in  their  hands,  aod  it  i 
that,  many  years  after  the  deiilh  of  the  tesUitor,  thoj  lisd  ■ 
vested  the  share  either  in  the  funds  or  oo  mortgage:  And 
Lord  GifTonl,  at  the  original  heuriDg,  directed  eaqoiritn  coc- 
oernisg  the  balances  retained  by  them,  and  the  price*  of  31 
per  cent,  stock  at  the  several  times,  wheQ  such  balanoeE* 
ID  their  hands. 

As  a  g:eQeral  rule,  the  Court  decrees  the  compalatiOBH 
simple  interest  to  be  made.  ((/)  But  there  are  ioElanceia 
which  an  executor  has  been  cbarg^  with  compoand  inle 
Thus  in  Raphael  v.  Boehm,{e)  a  legacy  vas  given  to  i 
executor,  with  a  declaration  in  the  will,  that  sach  iegi 
should  be  in  full  fur  the  trouble  he  might  hare  in  perfor 
the  duties  of  the  will,  and  that  he  should  ni>t  have  any  c 
for  commission,  or  derive  any  advantage  from  keeping  ii 
fKis.seasion  any  sums  of  money,  without  duly  accounting  fi 
the  legal  interest  thereof:  The  testator  then  disposed  of  the 
residue  upon  certain  trusts  for  bis  children,  and  directed  that  a 
stifficient  part  of  the  interest  of  the  portions  shnuld  be  applied 
to  the  maintenimce,  &c.  of  each  child,  and  the  surplns  should 
be  accumulated :  The  executor  did  not  lay  the  money  out  ai 
directed,  but  kept  upwards  of  30,000/.  in  his  hands,  and  used  , 
it  in  his  trade :  so  that  there  vas  a  wiifnl  violBtimi  cC  :!!• 
Trill,  which  prohibited  retainer  and  directed  nrfniiiiiilatii 
And  Lord  LonghbiHough  decreed  that  aa  acoount  *hfnH  ba 
takeo  from  the  moment  of  the  testator'*  death,  and  i 
be  charged  upon  all  the  sums  received,  and  rests  to  be  i 
half  yearly  npon  the  balanoe,  including  inteimediatfl  i 
ao  that  donUe  componad  interest  whs  given:  The  oauw  cnB 
on  i^erwards  before  Lord  Eldon,  upon  exoeptiona  to  dH 
Master's  report,  and  though  his  Lordship  did  not  approve  «f 
the  decree,  yet  he  agreed  in  the  propriety  of  giving  oompoand 
interest.  Again,  in  StackpooU  v.  StackpooU,  (/)  adminii 
tratioD  was  tak«o  out  in  1771,  and  distribatioD  to  a  oartan 
extent  made,  bat  a  hti^  sum  was  retained  va  nnfoanded  pra- 
tences :  No  effectual  suit  was  brought  against  the  adminis- 

(<0  Robinson  v-Cuaniing,  3  Alk.         (c)llVes.S3.  13  Vm.  MT.Mft 
410.  (/)  A  Dow.  30(1. 
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trator  till  1792,  and  that  was  protracted  till  1810,  in  a  great 
measure,  by  the  administrator's  fault,  in  the  court  below: 
And  it  was  held  by  the  Uouse  of  Lords,  reversing  in  that 
respect  decrees  of  the  Irish  Chancery,  that,  notwithstanding 
the  lapse  of  twenty  years  before  effectual  suit  for  account 
commenced,  the  administrator  ought  to  be  charged  with  the 
full  legal  interest  on  the  sum  remaining  undistributed,  about 
16,000/.  or  17,000/.,  during  the  whole  period  of  retention ; 
and  that  the  account  should  be  taken  with  annual  rests,  and 
that  interest  should  be  charged  on  the  annual  balances ;  and 
also  that  the  administrator  should  pay  to  the  plaintiff  his  costs 
of  suit  incurred  subsequent  to  the  original  decree,  &c.  &c.  {g) 

But  in  order  to  make  out  a  claim  for  compound  interest,  a 
very  strong  case  of  violation  of  duty  by  the  executor  is  re- 
quired: Thus  in  Crackelt  v.  Bethune,(Ji)  the  ¥rill  contained  a 
direction  to  lay  out  the  testator's  personalty  in  the  funds : 
The  executor  unnecessarily  sold  out  stock,  kept  large  ba- 
lances in  his  hands,  and  resisted  payment  of  debt  by  a  false 
pretence  of  outstanding  demands :  It  was  contended  that  5/. 
per  cent,  interest  should  be  charged,  with  annual  rests  :  But 
Sir  Thomas  Plumer,  M.  R.  held,  that  although  this  was  a 
case  for  charging  5/.  per  cent.,  yet,  in  order  to  be  a  6ase  for 
rests,  it  ought  to  go  much  further,  (i ) 

An  executor  or  administrator  is  entitled  to  be  allowed  all  Allowance! 
reasonable  expences  which  have  been  incurred  in  the  conduct  ***  ^©c'lto'' 
of  his  office,  (j)  except  those  which  arise  from  his  own  de- 


(g)  See  also,  for  other  instances 
where,  in  executors'  accounts,  in- 
terest has  been  given  with  rests, 
Willson  V.  Carmichael,  2  Dow.  & 
Clark.  58.  Walker  v  Woodward, 
1  Russ.  Chanc.  Cas.  107. 

(A)  1  Jac.  &  Walk.  586. 

(0  See  also  Tebbs  v.  Carpenter, 
1  Madd.  290.  In  Domford  v,  Dom- 
ford,  as  reported  in  12  Ves.  127., 
an  executor,  under  a  direction  to 
accumulate  for  an  infant,  having  be- 
come bankrupt,  it  was  ordered  hj 


Sir  W.  Grant  that  his  estate  should 
be  charged  with  interest  at  5/.  per 
cent,  with  rests:  But  in  fact,  it 
seems  that  his  Honor,  although  he 
thought  the  direction  in  the  will,  to 
accumulate,  as  strong  as  in  Ra- 
phael V.  Boehm,  did  not  direct  com- 
pound interest:  See  the  ordar  ex- 
tracted from  the  Registrar's  book* 
and  stated  by  Sir  Thomas  Pliuner, 
1  Madd.  302,  303. 

(j)  Pottsv.Leighton,  15Vet.277. 
Hide  V,  Haywood,  2  Atk.  126. 
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fDr  his  trou- 
ble: 


for  his  expen-  faalt.  (k)    But  it  is  a  general  principle,  that  an  executor  or 
^^ '  administrator  shall  have  no  allowance,  at  law  or  in  equity,  for 

personal  trouble  and  loss  of  time  in  the  execution  of  his  du- 
ties ;  (/)  and  least  of  all  where  a  legacy  is  expressly  left  to 
him  for  his  trouble,  (m)  Nor  is  the  case  altered  by  the  exe- 
cutor's renunciation  of  the  executorship,  and  his  afterwards 
assisting  in  it ;  nor  although  it  should  appear  that  he  has  de- 
Served  more,  and  has  benefited  the  estate  to  the  prejudioe 
of  his  own  affairs,  (n)  And  even  where  an  executor  in  trust; 
who  had  no  legacy,  in  a  case  in  which  the  execution  of  the 
office  was  likely  to  be  attended  with  trouble,  at  first  declined,' 
but  afterwards  agreed  with  the  residuary  legatee,  in  consi- 
deration of  a  hundred  guineas,  to  act  in  the  executorship, 
and  on  his  dying  before  the  execution  of  the  trust  was  com- 
pleted, his  executors  filed  a  bill  to  be  allowed  that  sum  out  of 
the  trust  money  in  their  hands ;  the  court  refused  the  claim, 
observing,  that  independently  of  the  executor's  having  died 
before  the  trust  was  executed,  such  bargains  ought  to  be  dis- 
couraged, as  tending  to  dissipate  the  property,  (o)  So  a  sur- 
viving partner,  being  executor,  is  not  entitled,  without  ex- 
press stipulation,  to  any  allowance  for  carrying  on  the  trade 
after  the  testator's  death,  (^p) 

Again,  an  agent,  who  is  appointed  executor  of  his  principal, 
is  not  entitled  to  charge  commission,  on  business  done  subse- 
quently to  the  testator's  death,  (g)     Aud  it  has  been  holden 


when  execu- 
tor entitled  to 
commission : 


{k)  Pannellv.Fenn,Cro.Eliz.  348. 

(/)  Robinson  v.  Pett,  3  P.  Wms. 
251.  Scattergood  v.  Harrison,  Mose- 
ly.  130.  Brocksopp  r.  Barnes,  5 
Madd  90. 

(m)  Toller.  456. 

(n)  Robinson  v.Pett,  3  P.Wms.  249. 

(o)  Gould  V.  Fleetwood,  3  P.Wms. 
251.  note  (A).  So  in  Ayliffe  v.  Mur- 
ray, 2  Atk.  58,  two  persons,  exe- 
cutors and  trustees  under  a  will, 
would  not  prove  the  will  nor  suffer 
the  cestui  que  trust  to  take  out  let- 
ters of  administration  cum  testamento 


annexOf  till  he  had  executed  a  deed, 
by  which  he  was  to  pay  a  hundred 
pounds  to  one  executor,  and  two 
hundred  pounds  to  tlie  other,  within 
six  months  after  they  should  have 
exhibited  an  inventory :  Lord  Hard- 
wicke  declared  the  deed  was  unduly 
obtained,  and  decreed  that  no  allow- 
ance should  be  made  for  the  sum  of 
100/.  and  200/.  to  the  plaintiffs. 

{p)  Burden  v.  Burden,  1  Ves.  & 
B.  170. 

((j)  Sheriff' y.  Axe,  4  Russ.  Chanc. 
Cas.  33. 
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that  agents,  being  also  appointed  executors,  are  not  entitled 
to  commission  upon  remittances  from  India  to  this  country  by 
the  testator,  not  received  till  after  his  death,  (r) 

But  the  courts  of  India,  in  order  to  induce  proper  persons 
to  accept  the  office  of  executor,  have  adopted  a  rule,  opposed 
to  the  principles  above  stated,  by  permitting  an  executor  to 
charge  a  commission  upon  the  amount  of  assets  collected  by 
him  in  India.  And  if  assets,  collected  in  India,  come  to  be 
administered,  not  in  India,  but  by  the  courts  in  England,  the 
courts  here  are  of  necessity  bound  to  follow  that  rule  of  po- 
licy which  has  been  adopted  in  India  :  For  if,  in  the  event  of 
the  accounts  having  been  passed  in  India,  the  executors 
would  have  been  entitled  to  a  commission  of  5{.  per  cent.,  it 
wduld  be  great  injustice  to  withhold  that  allowance,  because 
the  accounts  happened  to  be  passed  in  this  country,  and  not 
in  India,  {s)  It  has,  therefore,  been  long  established,  that 
the  courts  here  must  follow  that  peculiarity  of  the  law  of  In- 
dia^ and  that  executors,  in  passing  their  accounts,  shall,  in 
respect  of  assets  collected  in  India,  be  allowed  the  same  com- 
mission here,  viz.,  5/.  per  cent.,  which  would  have  been  al- 
lowed them  there,  {t)  And  this  claim  to  commission  shall 
extend  to  the  collection  of  monies,  belonging  to  the  testator, 
which  were  in  the  hands  of  a  commercial  house  in  which  the 
executor  is,  and  the  testator  was,  a  partner,  (ti) 

Where,  indeed,  the  will  gives  a  legacy  to  the  executor, 
expressly  in  respect  of  his  trouble  in  the  execution  of  his . 
duty,  in  India,  as  executor,  the  question  no  longer  is,  what  is 
the  law  of  India,  but  what  was  the  intention  of  the  testator, 
in  the  expressions  used  by  him,  as  applied  to  the  law  of  India : 
And  it  has  been  holden,  in  such  case,  that  the  terms  of  the 


(r)  Horey  v.  Blakeman,   4  Ves.  since  the  executor  acted  as  factor,  he 

596^      However  in  Scattergood  v.  should  be  allowed  commission  for  it. 
Harrison,  Mosely.  130,  Lord  King  (5)  2   Russ.    Chanc.   Cas.   589, 

held  that,  where  a  factor  was  made  590. 

executor,  if  any  thing  appeared  to  (0  Chethamv.Audley,4Ves.72. 

have  been  consigned  to  him  by  the  («)  Cockerell  v.  Barber,  1  Sim. 

testator  in   his  lifetime,  though  it  23.    S.  C.  2  Russ.  Ch^c.  Cas.  585. 
came  to  his  hands  after  his  death, 


m$ 


<y'-giwriift>i»^ 
«d  4M  W  tn  dite  BoAi^r  BUM  Att  lUlivtfrwM* 


iriMM  te  lqpD7M  noigivM  lo  the  tannrior  foJiit«i«pafe^ 
^  mumlu;  («)  be  wiU  te  antitM  to  tUmmkAm'm  ikitm 


M<aiamitM  H  jvtftfM  in  iMri^  fONrnw  Id  m  agavt  M  WlM 
AaMMta,  in  mmi  vkem  aprovkkntflinMr  in|^MU«M» 
flOf  •  eaiUetar;  and  tfa«  ««ciriar  will  tiwHCuM  Iw  4lM«<<ttM 
ldtwMKniBtf.(y}  < AoeMMiiii|^«Ui 
r  gave  UDtdtiw  to  fail  exeentDn  te  tiirit  t<M*ln'lli 
A»«ii«eiitiM  of  Us  vill,  and  disd  poiMiMd  ef  HMMld  htMHt 
IbI  at  weokbr  renti,  it  wm  Md,  tbat  the  euuMmtgn  oTsb  jhk 
Hiad  in  payisf  a  penoo  to  ooUect  -  the  Eeots,  aaA  4id  bo^ 
tlwrefwe,  lose  tlieir  annnitiei.  (x)  So  if  there  are  asiets  ia 
India,  the  executor  shall  be  allowed  the  expense  of  an  agent 
to  collect  them  :  And,  therefore,  the  Coort  will  appoint  a 
raoMTer  in  India  of  a  testator's  assets,  on  the  application  of 
an  executor  resident  in  England,  (a) 


(v)  Freeman  v.  Fairlie,  3  Meriv. 
34.  And  tbe  executor  cannot  be 
allowed,  in  passing  bis  accounts, 
after  a  Kries  of  yean,  to  renounce 
his  l^ttcy  and  cbarge  commission : 
XN4. 

(k>)  Sm  onfe,  p.  706,  as  to  the 
qoMtion  nhero  a  legacy  is  to  be  re- 
garded as  given  to  an  executor  in 
thst  character. 

{<:]  Cockerell  v.  Baiber,  1  Sim. 
SB.    3  9i\m.  Ckwc;  Cas.  585. 

(  y)  See  BonithoQ  e.  Hockmore,  1 


Vem.  316.  Davis  v.  Dendy,  3 
Madd,  170. 

(x)  Wilkinson  v.  Wilkiown,  3 
Sim.  &  Slu.  237.  S.  P.  as  to  an  ad- 
ministrator, Treierant  v.  Fraser,  Hill. 
Term.  1633,  before  Sir  L.  Shad- 
wetl,  V.  C.  So,  enn  at  law,  it 
should  teem,  that  an  executor,  under 
a  plea  otplene  admiitMtravit,  will  be 
jtllowed  tlie  reasonable  cbaigei  of 
collecting  the  teBtaior'i  debts ;  Gile*- 
V.  Dyson,  1  Stark.  N.  P.  C.  3?. 

(a)  Cockbum  v.  Raphael,  3  Sipt. 
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So,  on  one  occasion,  (i)  it  was  holden,  that,  froiii  the  na- 
ture of  the  accounts,  the  executor  was  justified  in  emplojring 
an  accountant,  and  that  the  expence  ought  to  be  allowed  to 
the  executor. 

Again,  if  an  executor  pays  an  attorney  for  his  trouUe  and 
attendance  in  the  transacting  and  conduct  of  the  testator's  af- 
fairs, he  ought  to  be  allowed  and  repaid  what  h^  so  pays,  (c) 
But  an  executor  is  not  entitled  to  be  allowed,  without  ques- 
tion, the  amount  of  the  bill  of  costs  which  he  has  paid,  hon& 
/ids,  to  the  solicitor  to  the  trust ;  and  the  Master,  without 
regularly  taxing  the  bills,  will  ^loderate  their  amount,  (d) 

With  respect  to  the  allowance  of  interest  to  executors  allowance  of 
upon  sums  advanced  by  them  for  the  purposes  of  their  trust,  ^ut^*  fo^  ^" 
it  has  been  held,  that  if  an  executor  borrows  money,  or  ad-  money  ad- 
vances  it  out  of  his  own  pocket,  to  pay  debts  of  his  testator  lu^. 
which  carry  interest,  or  satisfy  some  of  his  testator's  creditors 
who  are  very  importunate,  and  threaten  to  bring  actions^  he 
is  entitled  to  an  allowance  of  interest  for  the  money  so  ad- 
vanced ox  borrowed.  («)     It  may  be  observed,  that  it  is  coii- 
trary  to  the  course  of  practice  to  allow  interest  to  an  execu- 
tor on  costs  paid  by  him,  pending  a  suit  regarding  the  es- 
tate, (f)  Where  interest  is  allowed  on  sums  carrying  interest, 
it  should  be  calculated  from  the  time  of  a  balance  being 
struck  on  the  general  report ;  for,  until  that  time,  it  can- 
not be  ascertained  that  the  executor  had  not  money  in  his 
hands,  (g) 


&  Stn.  453  :  but  the  receiver  must 
give  sureties  resident  in  England : 
lifid.  In  Stackpoole  v.  Stackpoole, 
4  Dow.  P.  C.  226,  an  administrator 
was  not  allowed  to  set  off  a  charge 
fbr  poundage  alleged  to  have  paid 
to  his  agent  in  the  administration. 
(jb)  Henderson  v.  Ml ver,  3  Madd. 

275. 

(c)  Macnamara  v.  Jones,  Dick. 
587. 

(rf)  Johnson  v,  Telford,  3  Russ. 
Chant.  Cas.  477.     In    Willson  v. 


Carmichael,  2  Dow  &  Clark.  51. 
an  executor,  conducting  suits  as  so- 
licitor for  the  legatees  under  the 
will  of  his  testator,  was  not  allowed 
his  costs  in  the  first  instance,  Where 
it  appeared  that  he  had  condacted 
the  suits  in  a  negligent  ^Md  tardy 
manner. 

(c)  Small  u.  Wing,  5  Bro.  P.  C. 
72.  Toml.  edit. 

(/)  Gordon  v.  Trail,  8  Price.  416. 

(g)  Ibid. 
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Sxeenior  n-  In  PaoUy  y.  JB(w,(A)  •  ouNrtgan  ouDe  to  an  0zeeiltor, 
MT^toii^ch  ^^  noeived  the  mortgage-money,  and  paid  it  avay  to  Ua 
befinoten-  testator's  creditors :  Afterwards  it  appeared,  that  the  mosr|- 
^£d!^  gage  had  been  satisfied- in  the  testatoi's  lifetime :  And  Lo«d 
<>>o«ifl^  be  htt  .CSowper  held,  that  the  ezeontor  mnst  refond,  althoof^  he  had 
tomdttoi^    before  paid  the  money  avay  in  debts,  which  he  had  not  other* 

wjae  assets  to  pay,  and  that  he  mnst  have  hb  remedy  against 
snoh  creditors  as  by  mistake  he  had  paid :  ^is  LordsMp  ob- 
senred,  that,  **  though  this  might  be  a  hard  case^  yet,  if  the 
plaintiffs  had  a  right  to  be  repaid  their  money,  which  they 
had  oTerpaid  on  tlie  mortgage,  this  right  could  not  be  orer- 
thrown  by  the  defendant,  the  executor's,  applying  the  mimey 
jn  any  manner  he  should  think  fit ;  any  more,  than  if  an  eze- 
cutoir.  at  law  should  recover  a  debt,  and  pay  the  testatm^s 
debts  with  it,  and  afterwards  this  judgment  recovered  by  the 
executor  is  reversed  in  error ;  the  executor  must  restore  the 
inopey  to  the  plidntiff  in  error ;  and  his  having  paid  it  away 
in.debts  of  his  testatof,  will  not  excuse  him  from  paying  i| 
back.  So  in  the  same  manner,  if  there  were  a  decree  for  the 
executor  to  be  paid  a  sum  of  money  by  the  defendant,  and 
the  executor,  having  receivied  the  money,  pays  it  away  in 
debts ;  and  then  the  defcDdant,  against  whom  the  executor 
had  recovered  the  decree,  brings  an  appeal,  and  reverses  the 
decree  ;  the  plaintiff  in  the  appeal  shall  be  restored  to  the 
money." 

This  doctrine  of  Lord  Cowper  was  approved  of  by  Lord 
Alvanley,  in  Picltering  v.  Stamford  ;{i)  but  his  Lordship 
remarked,  that  it  would  be  otherwise,  if  the  defendant  had 
delayed  the  appeal,  and  willingly  stood  by,  while  the  executor 
paid  away  the  money ;  for  that  would  be  drawing  the  executor 
into  a  snare. 
Power  of  the        '^  ^^^7  ^  proper  in  this  place  to  mention  the  case  of 

Master  under  Browne  v.  Spooner.  (j)    There  the  testator  gave  an  annuity 
ft  leference  oi     ^    ^  o  j 

just  allow-       of  50{.,  to  be  purchased  by  his  executor,  and,  till  purchased, 

auces.  directed  him  to  pay  the  annuitant  40/.  a  year :  The  executor, 

instead  of  purchasing,  paid  501.  a  year  from  the  testator's 

(A)  1  P.  Wms.  355.  (i)  2  Ves.^n.  583.  {j)  1  Ves.  jun.  291. 
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4 

rents :  And  Lord  Thnrlow  held,  that  although  the  executor 
was  bound  to  purchase  the  annuity  immediately  after  the  ex- 
piration of  the  first  year  from  the  testator's  death,  and,  there- 
fore, the  Court  might  charge  him  for  the  over-payment  from 
the  estate,  yet  the  Master,  on  a  general  reference  of  just  al- 
lowances, could  not  do  so. 


END   OF   THE   FOURTH    PART, 


sHr  -  ..-■>'■  v., .,;;%      -ll.lM^-Wk 


PABT  THE  FIFTH, 
or  BiHiDin. 


BOOK  THE  nB8T. 
OP  BBlfBDIIB  FOK  BXKOUTOB0  AMD  ADMIMlSTKATOttS:' 

In  b  prerions'inrt'of  tlus  iroatiae,  (o)'  iKora  hv  been  Mea^ 
rioB  to  inTestigate,  what  rights  of  actioD  are  oompiued  in  the 
estate  of  an  execator  or  administrator :  It  remaiiiB  to  connder 

the  remedies  by  which  those  rights  may  be  enforced  in  lav 
,  and  in  eqaity. 


CHAPTER  THE  FIRST. 

OP    REHBDIEB    FOR    EXECUTORS  AND  ADMINISTRATORS 
AT   LAW. 

lutancet         It  most  be  observed,  in  the  commencement  of  this  sabject, 

executor  bu~  ^^^  there  are  some  cases  where  an  execntor  or  administrator, 

Mt  the  re-       atthongh  he  has  an  interest  in  a  chose  in  action,  is  not  entitled 

to  the  remedy :  Thus,  where  one  of  two  joint  obligees,  coto- 

I,  or  partners  dies,  the  action  on  the  contract  most  be 


(n)  Ante  p.  507,  tt  $ej. 
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brought  in^the  name  of  the  sarvivor,  and  the  executor  or  ad- 
ministrator of  the  deceased  cannot  be  joined,  nor  can  he  sue 
separately :  For  example,  two  joint-merchants  appoint  a  per- 
son to  be  their  factor ;  one  dies,  leaving  an  executor ;  this 
executor  and  the  survivor  cannot  join  in  an  action  against  the 
factor ;  for  the  remedy  survives,  though  not  the  duty  ;  and 
therefore,  on  the  recovery,  the  survivor  must  be  accountable 
to  the  executor  for  that,  (a)  And  the  general  rule  is  now 
settled^  that  though  the  right  of  a  deceased  partner  devolves 
on  his  executor,  (fi)  yet  the  remedy  survives  to  his  companion, 
who  alone  must  enforce  the  right  by  action,  and  will  be  liable, 
on  recovery,  to  account  to  the  executor  or  administrator  for 
the  share  of  the  deceased,  (c) 

Again,  where  two  have  the  legal  interest  in  the  performance 
of  a  contract,  though  the  benefit  be  only  to  one  of  them,  upon 
the  death  of  the  latter,  the  remedy  survives,  and  the  execo-* 
tor  or  administrator  of  the  deceased  cannot  be  made  a  party, 
or  sue  separately :  Thus,  in  Anderson  v.  Martindale,  {d) 
there  was  a  covenant  to  and  with  A.,  his  executors,  adminis- 
trators, and  assigns,  and  to  and  with  B.  and  her  assigns,  to 
pay  an  annuity  to  A.,  his  executors,  &c.,  during  B/s  life : 
And  it  was  held,  that  this  was  a  joint  covenant  to  A.  and  B., 
in  which  they  had  a  joint  legal  interest,  although  the  benefit 
was  for  A.  only  ;  and  that  therefore,  on  the  death  of  A.,  the 
right  of  action  survived  to  B.,  and  A.'s  administrator  could 
not  sue  on  the  covenant,  {e) 

It  follows,  that  where  a  contract  is  made  jointly  with  se- 
veral persons,  and  they  all  die,  the  executor  or  administrator 


(a)  Martin  v.  Crump,  2  Salk.  444. 
S.  C.  1  Ld.  Raym.  340.  Comb.  474. 

(6)  ^7i/c,  p.  411.546. 

(c)  Martin  v.  Crorape,  1  Lord 
Raym.  340.  S.  C.  2  Salk.  444. 
Comberb.  474.  Kemp  v.  Andrews, 
Carth.  171.  S.  C.  1  Show.  188. 
3  Lev.  290.  Golding  v,  Vaucban,  2 
Chit.  Rep.  437.  per  Cur.  Rex  v. 
Collector  of  Customs,  2  M.  &  S. 


225,  by  Dampier,  J.  2  Saund.  117, 
note  to  Coryton  v.  Lithebye.  It  ap- 
pears therefore,  that  the  case  of  Hall 
r.  Iluffam,  2  Lev.  188.  3'Keb.  798. 
Freeman.  468,  is  not  law. 

{d  )  1  East.  497. 

(e)  See  Barford  v.  Stuckey,  2 
Brod.  &  Bingh.  333.  S.  C.  5  Moore. 
23. 
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of  the  survivor  alone  can  sue,  and  the  personal  representa- 
tives of  those  who  died  before  him  cannot  be  joined. 

But  if  the  interest  of  the  covenantees  is  several,  and  one 
of  them  dies,  his  executor  may  maintain  a  separate  action  on 
the  covenant,  notwithstanding  the  other  covenantee  be  liv- 
ing :  And  if  the  interest  be  several,  it  shall  make  no  differ- 
ence that  the  language  of  the  covenant  is  joint :  Thus,  in 
Withers  v.  Bircham,  (/)  by  deed  reciting  the  grant  of  two 
distinct  annuities  to  A.  and  B.  during  the  life  of  the  grantors 
and  the  survivor,  it  was  witnessed,  that  C.  covenanted  with 
A.  and  B.,  and  their  executors,  to  pay  the  annuities,  or  either 
of  them,  when  the  grantors  should  make  default  in  payment : 
A.  died  :  and  it  was  held,  that,  the  interest  in  the  annuities 
being  several,  the  covenant  was  also  several,  and  that  the 
annuity  granted  to  A.  beipg  in  arrear,  his  executor  might 
maintain  an  action  against  C. 

On  the  other  hand,  wherever  the  interest  of  the  covenants 
ees  is  joint,  the  rule  of  survivorship  above  stated  will  be 
enforced,  although  the  covenant  be  in  terms  joint  and  se- 
veral, ig) 

The  rule  is  the  same  with  respect  to  remedies  in  form  ex 
delicto,  as  those  in  form  ex  contractu :  Therefore,  if  one  or 
more  of  several  parties  interested  in  property,  at  the  time  an 
injury  was  committed,  is  dead,  the  action  must  be  in  the 
name  of  the  survivor,  and  the  executor  or  administrator  of 
the  deceased  cannot  be  joined,  nor  can  he  sue  separately.  (A) 
Process.  If  the  plaintiff  sue  as  executor  or  administrator,  the  pro- 

cess need  not  state  his  special  character :  Therefore,  in  a  re- 
cent case,  (i)  where  the  plaintiflT  sued  out  general  process, 
and  declared  specially  as  administratrix,  the  Court  of  K.  B. 
refused  to  enter  an  exonerelur  on  the  bailpiece.  (j)     But  this 

(/)  3  B.  &  C.  254.   S.  C.  5  D.  &  (i)  Ashworth  i«.  Ryal,  1  Bam.  & 

R.  106.  Adolph.  10. 

(g)  See  the  authorities  cited  in  the  (/)  In  a  case  wliere  the  plaintiff 

note    to    Eccleston  r.  Clipsham,    1  having  declared   in   his  own  right, 

Saund.  154;  and  3  \^.  k  C.  250.  afterwards    declared    as    executor 

(//)  Ante,  p.  540.  without  endorsing    the    declaration 
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rule  will  not  hold  e  converso :  for  where  the  process  is  to  an- 
swer the  plaintiff  as  executor  or  administrator^  and  the  decla- 
ration is  in  his  own  right,  this  is  a  sufficient  variance  for  dis- 
charging the  defendant  out  of  custody  upon  filing  common 
bail.  (Jc) 

When  an  attorney  brings  an  action  as  executor  or  adminis- 
trator,  he  shall  not  be  allowed  his  privilege  of  suing  by 
attachment.  (/) 

It  is  not  necessary  for  the  executor  or  administrator  of  an  Executor  of 
attorney  to  deliver  a  bill  of  costs,  for  business  done  by  his  ^^^.^mey  ^^^ 
testator  or  intestate,  before  the  commencement  of  an  ac-  tiononhis 
tion ;  (m)  the  statute  2  Geo.  2.  c.  23.  s.  23.  being  confined  to     ^  ' 
actions  brought  by  the  attorney  himself,  and  not  extending 
to  his  personal  representatives.     But  such  a  bill  may  be  re- 
ferred to  be  taxed,  on  the  defendant's  undertaking  to  pay 
what  is  due.  (n)     In  Weston  v.  Pool^  (o)  an  attorney  deli- 
vered his  bill,  and,  after  his  death,  application  was  made  to  tax 
it,  and  above  a  sixth  part  was  taken  off;  it  was  moved,  that 
the  executrix  might  pay  the  costs ;  but  the  Court  of  King's 
Bench  held,  that  she  should  not ;  for  the  words  of  the  act, 
2  Geo.  2.  c.  23.  s.  23.,  impose  them  upon  the  attorney  or 
solicitor  only,  and  the  executrix  was  not  to  blame,  if  she  stood 
upon  his  bill,  or  made  out  one  from  his^ books. 

If  there  are  several  executors  or  administrators,  they  must  Parties, 
all  join  in  bringing  actions,  (/>)  though  some  be  within  the 
age  of  seventeen  years,  (g)  or  have  not  proved  the  will,  (r) 
or  refused  before  the  ordinary,  [s) 

"by  the  bye"  when  delivered,  but  433.  Wellis  ».  Nicholson,  Andr.  276. 
the  defendant's  attorney  was  told  it  (w)  Gregg's  case,  1  Salk.  89.  Pen- 
was  "  by  the   bye,"  the  Court  of  son  v.  Johnson,  4  Taunt.  724. 
K.  B.,  on  the  opinion  of  the  Master,  (o)  2  Stra.  1056.     Tidd.  332.  9th 
held  it  to  be  regular:    Tidd.  426.  edit. 
9th  edit.  (/>)  Bro.  Exors.  88. 

(k)  Douglas  V.  Irlam,  8  T.R.  416.  {q)  Smith  v.  Smith,  Yelv.  130. 

1  Barn.  &  Adolph.  20.  (r)  Brookes  v.  Stroud,  1  Salk.  3. 

'   (/)  Gage's  case,  Hob.  1 77.    New-  (*)  Hensloe's  case,  9  Co.  37.  a. 

ton  V.  Rowland,  1  Salk.  2.     S.  C.  1  S.  P.  by  Lord  Holt,  in  Wankford  v. 

Lord  Raym.  533.  Wankford,  1  Salk.  307.     1  Saund. 

(to)  Spink  V.  Hare,    1    Barnard.  291.  i,  note  to  Cabell  v.Vaughan. 
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But  if  one  alone  of  several  executorg  or  administrators  bring 
an  action,  either  in  form  ex  contractu  or  ex  delicto^  the  de- 
fendant can  only  take  advantage  of  it  by  pleading  in  abate- 
ment, after  oyer  of  the  probate,  that  tbe  other  executor  men- 
tioned therein  is  alive  not  named  :  (t)  If  the  defendant  pleads 
the  general  issue,  he  is  too  late;  he  cannot  then  come  at  the  fact 
of  there  being  another  executor,  (u)  It  is  not  necessary,  io 
the  plea  in  abatement,  to  aver  that  the  executors,  not  joined 
as  plaintiffs,  have  administered :  because  the  refusing  execu- 
tors may  come  in  at  any  time  and  administer,  notwithstanding 
their  refusal,  either  during  the  lives  of  their  co-executors  who 
have  proved,  or  after  their  death,  (v) 

It  must  be  observed,  that  if  one  executor  of  several  alone 
sell  goods  of  the  testator,  he  alone  may  maintain  an  action 
for  the  price,  not  naming  himself  executor,  {w)  So  if  goods 
be  taken  out  of  the  possession  of  one  of  several  executors,  he 
may  sue  alone  to  recover  them,  (x) 

An  executor  or  administrator  may  arrest  the  defendant,  in 
cases  where  a  plaintiff  suing  in  his  own  right  may  do  so :  And 
it  has  already  appeared,  (y)  that  an  executor  may  exercise 
this  right  before  probate. 

With  respect  to  the  aflSdavit  of  the  cause  of  action,  re- 
quired by  the  statutes,  it  is  sufficient,  where  the  plaintiff  sues 
as  executor  or  admiuistrator,  that  he,  or  a  clerk  of  the  tes- 
tator, or  intestate,  should  swear  that  the  defendaut  b  in- 
debted, &c.,  as  appears  by  books,  fifc,  and  as  he  verily  be- 
lieves :  but  a  mere  reference  to  books,  unsupported  by  the 


(/)  1  Saund.  291.  i.  note. 

(«)  1  Saund.  291. i.  note. 

(r)  See  antCy  p.  210.  Selw.  N.  P. 
784.  6th  edit.,  cited  by  Lord  Ten- 
terden,  1  Mood.  &  M.  363. 

(t«)  Godolph.  pt.  2.  c.  16.  s.  1. 
Wcnlw.  Off.  Ex.  224.  14th  edit. 
Brassington  v.  Ault,  2  Bingh.  177. 

(j)  Godolph.  iihi  supra.  Wenlw. 
Off.  Ex.  uhi  supra. 

{ij)  Ante,  p.  163.  In  the  Com- 
mon Pleas,  no  outlawry  shall  be  re- 


versed after  the  death  of  the  plaintiff 
in  tlie  action,  without  the  defendant's 
appearance  and  putting  in  special 
bail,  if  required,  to  the  executor  or 
administrator  of  the  plaintiff;-  pro- 
vided tlie  plaintiff's  attorney  do, 
within  fourteen  days  after  notice 
irivcn  to  him  of  the  defendant's  in- 
tention to  reverse  the  outlawry,  deli- 
ver to  the  prothonotiry  the  name  of 
the  plaintiff's  executor  or  adminis- 
trator: Tidd.  143.  9th  edit. 
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party's  belief,  rs  not  suffieiently  positive :  (yy)  And  in  fhc  Ex- 
chequer an  affidavit  by  an  executor,  of  a  debt  due  to  his  tes- 
tator, as  appears  by  a  statement  made  from  the  testator's 
books,  by  an  accountant  employed  to  investigate  the  same,  as 
^deponent  verily  believes^  is  insufficient  to  hold  a  defendant  to 
special  bail,  (z) 

Executors  or  administrators,  who  have  holden  a  party  to 
bail,  without  reasonable  or  probable  cause,  for  a  debt  due  to 
the  deceased,  are  within  the  statute  49  Geo.  3.  c.  46.  s.  3.  (a). 

With  respect  to  the  mode  of  declaring  by  an  executor  or  Declaration : 
administrator,  the  first  enquiry  is,  upon  what  causes  of  action  when  execu- 
he  is  bound  to  declare  in  his  representative  character.  Every  ^^g^^^*!  *"^ 
action  brought  by  an  executor  or  administrator,  where  the 
cause  of  action  accrues  in  the  time  of  the  deceased,  must  be 
brought  in  the  detinet  only,  that  is,  in  his  representative  capa- 
city, (b)  But  where  the  cause  of  action  accrues  after  the 
death  of  the  testator  or  intestate,  the  executor  or  adminis- 
trator may  sue  as  such,  or  not,  at  his  option,  (c)  Thus,  there 
has  already  been  occasion  to  show,  (d)  that  in  respect  of  in- 
juries done  to  the  goods  and  chattels  of  the  testator,  after  his 
death,  the  executor  has  his  option,  either  to  sue  in  his  re- 
presentative capacity  and  declare  as  executor  or  administra- 
tor, or  to  bring  the  action  in  his  own  name,  and  in  his  indivi- 
dual character.  So  it  has  already  appeared,  with  respect  to 
contracts  made  with  the  executor  or  administrator  in  that 
character,  'that  the  same  option  exists,  wherever  the  money 
recovered  will  be  assets,  (e) 


(5(y)  Tidd.  182.  9th  edit. 

(j)  Rowney  v.  Dean,  1  Price.  402. 
Tidd.  182.  9th  edit. 

(a)  Feely  v.  Reed,  5  B.  &  A. 
515.  (a).    Tidd.  984. 9th  edit. 

(A)  1  Saund.  112,  note  to  Dean  of 
Bristol  V.  Gnyse.  Com .  Dig.  Pleader. 
(2  D.  1).  Gallant  v,  Bouteflower, 
3  Dougl.  36,  by  Buller,  J. 

(c)  3  Dougl.  36,  by  Buller,  J. 
But  an  action  of  assumpsit  cannot  be 
maintained  by  a  surviving  co-execu- 


tor, in  his  own  right,  against  tlie  sur- 
viving partner  of  a  deceased  co-exe- 
cutor, without  stating  himself  to  be 
such  surviving  co-executor:  Fitz- 
gerald V.  Boehro,  6  Moore,  332. 
Ante,  p.  592. 

(d  )  Ante,  p.  567.  et  seq. 

(e)  Ante,  p.  569.  et  seq.  See  also 
Shipman  r.  Thompson,  Willes.  103. 
An  executor  may  bring  debt  in  the 
debet  and  detinet,  for  rent  on  his  own 
lease  of  laud,  although  he  has  the 
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It  shoDid  be  observed,  that  if  a  man  names  himself  exe- 
cutor or  administrafor,  and  it  appears  that  the  cause  of  action 
is  in  his  o^n  ri^ht,  it  will  be  no  objection:  for  the  calling 
himself  executor  ia  but  surplusage.  (/) 

But  if  the  action  be  in  the  driiel  nnil  delinet,  where  it 
should  be  in  the  debet  only,  or  e  c<mtra,  it  is  substance,  {g) 
But  now  it  tsutildd  after  verdict  by  the  statute  16 8c  17  Car. 3. 
c. 8, :  (A)  And  by  the  statute  5&  6  Ann,  c.l6.,  on  a  general 
demurrer :  or  after  a  judgment  by  default.  (AA) 

The  ptaintifT  cannot  join,  in  the  same  declaration,  a  de- 
maod  as  executor  or  administrator,  with  another  which  ac- 
crued in  bis  own  rtgbt :  And  such  misjoinder  is  a  defect  in 
substance,  and  tlierefore  bad  on  a  general  demurrer,  or  in 
arrest  of  judgment,  or  in  error,  (i)  Thus,  if  au  executor  takes 
a  bond  from  a  simple  contract  creditor,  he  cannot  join  a  count 
on  such  bond  with  a  count  on  a  promise  made,  or  debt  due,  to 
the  testator  :  because  the  demand  on  tbp  bond  must  be  in  the 
executor's  own  right.  (^')  However,  it  is  now  settled,  after 
much  contrariety  of  cases,  that  if  the  money  recovered  on 
each  of  the  counts  will  be  assets,  the  counts  may  be  joined  in 
the  same  declaration.  (^)  Therefore  the  same  declaration 
which  contains  counts  on  promises  to  the  testator  may  con- 
tain a  count  on  an  account  stated  with  the  plaintilT  as  exe- 
cutor, concerning  money  due  to  the  testator  from  the  defend- 
ant, or  concerning  money  due  to  the  plnintilf  (^(f  executor,  {I) 

lease ns executor :  IJolmaiii'-Cijule,  Com,  Dig.  Pleader,  (2  D.  1). 

Cro.Jac.C85,     Com.  Dig-  Pleader,  (A/i)  Leeu.l'ilniv,2Ld, Hay.  1513. 

(2U.  1):   So  ill  debt  for  not  selling  (i)  2  Saund.  n7.e.  note  to  Co^- 

out  tithe!,  where  he  lias  the  rectory  ton  r,  Lilhtliye  :   Tidd.  12.  9th  edit, 

as  executor :  Ikdel  t,  Sherman,  cited  (^/)  Hosier   t.  Lord   Arundel),    3 

ID  Kejoell  V.  Langcastle,  Cro.  Jae.  Bos.  &  Pull,  7.     Partridge  v.  Court, 

545,     Com.  Dig.  Pleader,  (3  D.  1).  5  Piice,41tl,  420,  451. 

(/)  Ilornseyt),!)iTnocke,  1  Venlr.  (A)  2  Saund.  1 17,  d.  note  to  Cory- 

119.     Com.  IJig.  Pleader,  (2  D.  1).  ton  i- Lithehje.       Gallant  t.  Boule- 

(g)   Re;nell  t;.   I.aiigcastle,   Cro,  doner,  3  IJoiigl.34. 

,Tac,  545,     Com,   D.g.  Pleader,  (2  (/)  Needham  f.  Corke,   Freeman. 

D.  1),  53U,     Thompson  i-.  Stent,   1  Taunl. 

(A)  Coomber  u.  WatloD,    I    Sid,  -^23.     Coivelt  u.  Watts,  6  Easl.  405. 

342.    I'revin  v.  Payiilon,  1  Lev.  351.  AnU,  |>.  509. 
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or  a  count  for  moDoy  lent  by  the  plaintifT,  as  executor,  (m) 
or  a  count  for  money  had  and  received  by  the  defendant  to 
the  use  of  the  plaintiff  cis  executor  (n)  or  a  count  for  money 
paid  by  the  plaintiff  €U  executor  to  the  use  of  the  dofcnd- 
ant^o)  or  a  count  for  goods  sold  and  delivered  by  the  plaintiff 
as  executory  (/>)  or  a  count  for  materials  found,  and,  as  it 
should  seem,  for  work  and  labour  done,  by  the  plaintiff  as 
executor,  {q)  or  a  count  on  a  bill  of  exchange  endorsed  to 
the  plaintiff  as  executor,  (r)  or  on  a  promissory  note  made  to 
him  as  executor,  (s)  So  in  a  declaration  in  debt,  a  count  on 
a  judgment  recovered  by  the  plaintiff  as  executor,  may  be 
joined  with  counts  on  debts  which  accrued  to  the  testator.  (0 
But  it  must  be  stated  in  the  count  that  the  duty  accrued 
tx>  the  plaintiff  in  his  representative  capacity  of  executor :  It  is 
not  enough  to  say  that  it  accrued  to  him,  "executor,"  or  "be- 
ing executor ;"  it  must  be  averred  that  it  accrued  to  him  "  as 
executor:"  And,  therefore,  where  a  count,  upon  an  account 
stated  with  the  plaintiff  executrix  (not  saying  as  executrix), 
was  joined  with  a  count  on  a  promise  to  the  testator,  it  was 
held  in  error,  after  judgment  by  nil  dicit,  and  a  writ  of  in- 
quiry and  final  judgment,  that  those  two  counts  could  not  bo 


(m)  Webster  o.  Spencer,  3  B.  &  A. 
365.  Gallant  v.  Bouteflower,  3 
DoQgi.  34. 

(■)  Fozwist  o.  Tremaine,  2  Saund. 
208.  Pelric  V.  Hannay,  3  T.  R.  659. 
Gallaat  v.  Boateflower,  3  Dougl.  34. 
Smith  V.  Barrow,  2  T.  R.  477,  by 
AihlHint,  J.  Webster  c.  Spencer, 
3  B.  Ac  A.  364.  Clark  v.  liougfaam, 
2  B.  k  C.  149.  Dowbiggin  v.  Har- 
IiM«^  9  B.  Ic  C.  669,  by  Lord  Teo- 
Ifsdea.     Amie,  p.  569. 

iuj  Ord  r.  Fen  wick,  3  East.  103. 
Amte,  p.  56?. 

(/;  Ccrvell  r.  Watts,  6  East,  405. 
6.  C.  2  SoaiiL  41U.  DowbfggiB  r. 
HjtfTjsWi,  on  hiC.  dG9,  bv  Lord 
Tcmfsoeit.    J<//,  p.  ,S69. 


(q)  Marshall  v,  Broadburst,  1 
CrompL  &  Jenr.  403.  S.  C.  1 
Tyrwh.  308.     Ante,  p.  570» 

(r)  King  V.  Thom,  1  T.  R.  467. 
Catherwood  v.  Chabaod,  t  B.k  C. 
150.  AnU,  p.  570.  See  also  Mur- 
ray V.  £.  I.  Company,  SB,  Ik  A*  204. 
AmU,  p.  571. 

(f)  Partridge  v.  Court,  5  JVice. 
412«  S.  C.  aflitmed  on  error,  7 
Price.  591.    AmU,  p.  570. 

(0  Crawford  v.  Wfaittal,  1  Dougl. 
4,  note  1.  .<lji/e,p.579.569,DOte(fi). 
So  an  executor  may  in  the  eame  de- 
daralion  decUre  for  rent  due  lu  Um 
own  time,  and  for  tbsl  »bich  accnMjd 
in  il«e  tevtiojc/r'*  ume  :  Tvylet  r. 
lUAait%,  VrwmdiL.  ^7. 
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jttned.  (t»>  H«we?er,  in  a  laile  MM  in  the  Howe  of  LMPii^(«> 
in  a  declaration  by  ezecQtors»  a  oonot  statiog  that  the  do»- 
fendant  had  accoonted  with  the  plaintiffi^  ''  Ezeenloia  mm 
afoiesaid*'*  wai  joined  with  oeontt  itatiog  proniiOB  to  tii* 
teitator :  After  a  Terdiet  aiid  judgment  for  the  plaintiflii»  a 
writ  of  error  was  hrougiit  npon  the  ground  of  the  laiipoindeg  & 
Bat  the  jodgmeat  was  td&naki  with  costs. 

fircfert.  It  is  necessuy  for  an  exeontor,  when  h#  deolaies  at  Msk* 

to  makeaj^rdfsr^  in  carid  of  the  letters  testamentary;  and  for 
an  administratiNr,  to  make  a /irq^l  of  the  letters  <tf  adnuua- 
tration.  (to)    It  is  saflBcient»  it  should  seess,  for  an  adminis^ 
trator  de  fionit  aoR  to  make  jpr^srl  of  the  letters  of  adnunis 
tration  d%  bonig  turn  granted  to  the  plaintiff,  widHNit  any 
jM*)^^  of  the  letters  of  the  first  executor  or  administrator.  (jr> 
It  is  usual  for  executors  or  administrators  in  declaring  im 
scir€faeia»  to  make  mprqferi  ot  the  letters:-  but  it  may  be 
inserted  either  in  the  middle  w  at  the  tod  of  the  writ.  (y> 
It  is  enacted  by  the  statute  4  &  6  Ann»  c.  1&  s.  1.  that  n» 
adTantage  or  exception  shall  be  taken  of  or  for  the  definlt  of 
alleging  the  bringiog  into  court  letters  testamentary ;  bat  the 
Court  shall  give  judgment  according  to  the  very  right  of  the 
cause,  ^  without  regarding  any  such  imperfections,  omissions, 
and  defect,  or  any  other  matter  of  like  nature,  except  the 
same  shall  be  specially  and  particularly  set  down  and  shewn 
for  cause  of  demurrer. 

Set-off.  By  Stat.  2  Geo.  2.  c.  22.  s.  13,  where  either  party  sues  or  is 

sued  as  executor  or  administrator,  where  there  are  mutual 
debts  between  the  testator  or  intestate  and  either  party,  one 
debt  may  be  set  against  the  other.  But  in  an  action  by  an 
executor  in  bis  own  name,  to  recover  money  due  to  the  tes- 

(u)  Henshall  v.  Roberts,  5  East,  requisite :   Crawford  v.  Whittal,  1 

150.    2  Saund.  117.  d.  note.    Tidd.  Dougl.  4.  note  (1). 
13.  9th  edit.  (s)  Catherwood  v.Chaboud,  1  B. 

(v)  Lancefield  v.  Allen,  1  Bligh.  &  C.  150.    See  also  Gradell  v.Ty- 

N.  S.  592.  son,  2  Stra.  716. 

(w)  But  where  the  plaintiff  unne-         (y)  Tidd.  1128.  9th  edit.      See 

cessarily  describes  himself  as  execu-  also  Bosworth  v.  Ringole,  Show.  CO. 

tor  or  administrator,  a  profert  is  not  Com.  Dig.  Pleader,  (2  D.  1). 
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tator  in  his  lifetime,  and  received  by  the  defendant  after  his 
death,  the  defendant  cannot  set*off  a  debt  due  to  him  from 
the  testator,  (z)  So  in  an  action  by  the  executors  of  an  un- 
derwriter,  against  a  broker,  for  premiums  due  on  policies 
subscribed  by  the  testator,  the  defendant  cannot  set-off  re- 
turns of  premium  which  became  due  after  the  testator^s 
death,  (a)  But  if  an  action  be  brought  against  a  policy  bro- 
ker,  by  the  executors  of  an  underwriter,  for  premiums,  where 
the  insurance  was  made  by  the  broker  in  his  own  name  on  a 
del  credere  commission,  the  defendant  may  set  off  the  amount 
of  losses  happening  and  adjusted,  or  returns  of  premium  be- 
coming due  in  the  lifetime  of  the  testator.  (&) 

In  answer  to  a  set-off,  the  executor  or  administrator  may 
give  in  evidence  the  advance  of  money  by  him  cts  executor  or 
administrator  to  the  defendant,  (c) 

If,  in  ctssumpeit  by  an  executor,  in  which  all  the  promises  plea  of  statute 
are  laid  to  be  made  to  the  testator  in  his  lifetime,  the  defend- 
ant pleads  that  he  did  not  promise  within  six  years  next 
before  the  obtaining  of  the  original  writ  of  the  plaintiff,  and 
the  plaintiff  replies  that  the  original  was  sued  on  such  a  day, 
and  that  within  six  years  before  the  day  of  obtaining  thereof, 
that  is  to  say,  on  such  a  day,  letters  testamentary  were 
granted  to  him,  by  which  the  plaintiff's  action  accrued  to 
him  within  six  years ;  this  replication  is  bad ;  because  the 
time  of  limitation  must  be  computed  from  the  time  when  the 
action  first  accrued  to  the  testator,  and  not  from  the  time  of 
proving  the  will ;  for  that  gave  no  new  cause  of  action,  and 
therefore  the  time  of  proving  the  will  is  perfectly  imma- 
terial, (d) 


(z)  Sbipman  V.Thompson,  Willes. 

103. 

(a)  Houstoun  v.  Robertson,  6 
Taunt.  448.  S.  C.  2  Marsh.  138. 
Holt.  N.  P.  C.  88.  In  this  case  the 
Court  said,  that  there  was  no  dis- 
tinction, with  respect  to  the  right  of 
set  off,  between  an  action  brought  by 
the  assignees  of  a  bankrupt,  and  an 


action  brought  by  the  executors  of 
a  deceased  underwriter:  6  Taunt. 
451. 

Q})  Tidd.  Pract.  QQ5,  9th  edit. 

(c)  Gallant  v.  Bouteflower,  3 
Dougl.  34. 

((/)  Hickman  v.  Walker,  Willes. 
27.  2  Saund.  63.  e.  note  to  llods- 
den  V.  Uarridge. 
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But  where  to  an  action  by  an  administrator  for  money  had 
and  received  to  his  use  by  the  defendant,  who  had  received 
the  intestate's  moDey  after  his  death,  six  years  and  upwards 
before  the  commencement  of  the  action,  but  within  six  years 
after  letters  of  administration  granted  to  the  plaintiff,  the  de- 
fendant pleaded  the  statute  of  limitations,  and  the  plaintiff 
replied  the  special  matter  above  mentioned  ;  it  was  held,  upon 
demurrer,  that  the  statute  was  no  bar,  because  this  was  not  a 
cause  of  action  in  the  intestate,  the  money  having  been  re- 
ceived after  his  death,  and  the  plaintiff's  title  commenced  by 
taking  out  letters  of  administration,  before  which  time  no 
cause  of  action  accrued  to  him.  («)  So  where  an  action  was' 
brought  by  an  administrator  against  the  acceptors  of  bills  of 
exchange  payable  to  the  intestate,  and  accepted  after  his 
death,  but  before  the  grant  of  letters  of  administration,  it  was 
held  that  the  statute  ran  only  from  the  grant  of  the  let- 
ters. (/) 

It  must  be  observed  that  where  in  assumpsit  by  an  exe- 
cutor on  a  contract  made  with  Ids  testator,  all  the  promises  in 
the  declaration  are  laid  to  be  made  to  the  testator,  and  the 
defendant  pleads  the  statute  of  limitations,  the  plaintiff  can- 
not in  his  replication  set  forth  a  promise  made  to  himself  with- 
in six  years,  without  being  guilty  of  a  departure,  any  more 
than  he  can  in  such  case  give  evidence  of  a  promise  made  to 
himself  within  six  years  upon  an  issue  joined  on  the  plea  of 
the  statute  of  limitations.  (</)  However  In  Heylin  v. 
Hastings,  (h)  it  is  said  to  have  been  admitted  that  a  promise 
made  to  an  executor  is  sufficient  to  prove  the  issue  of  as- 


(e)  Gary  v.  Stephenson,  2  Salk. 
421.  S.  C.  Carth.  335.  Skinn.  555. 
4  Mod.  372.  See  Stanford's  case, 
cited  Cro.  Jac.  61.  These  special 
replications  must  conclude  with  an 
averment,  to  give  the  defendant  an 
opportunity  of  answering  the  special 
matter  :  4  Mod.  372.  2  Saund.  63. f. 
note. 

(/)  Murray  v.  E.  I.  Company,  5 


B.  &  A.  204.  See  also  ante,  p.  396. 
Pratt  V.  Swaine,  8  B.  &  C.  235. 
S.  C.  1  Mann.  &Ryl.  351. 

(g)  Hickman  v.  Walker,  Willes. 
29.  Dean  v.  Crane,  1  Salk.  28. 
S.  C.  6  Mod.  309,  310.  Executors 
of  the  Duke  of  Marlborough  v.Wid- 
more,  2  Stra.  890.  2  Saund.  63./. 

(A)  Carth.  471. 
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sumpsii  to  the  testator  within  six  years,  because  the  promise 
does  not  give  any  new  cause  of  action,  but  only  revives  the  old 
cause,  and  is  of  no  other  use  but  to  prevent  the  bar  by  the 
statute  of  limitations :  But  this  seems  not  to  be  well  founded ; 
and  it  has  since  been  determined,  that  evidence  of  an  acknow- 
ledgment by  the  defendant  within  six  years  of  an  old  existing 
debt,  of  above  six  years  standing,  due  to  the  plaintiff's  intes- 
tate, but  which  acknowledgment  was  made  after  the  intes- 
tate's death,  will  not  support  a  count  by  the  administrator,  lay- 
ing the  promise  to  be  made  to  his  intestate,  (t)  Therefore, 
where  it  is  necessary  to  rely  on  an  acknowledgment,  made  since 
the  death  of  the  testator,  to  bar  the  statute,  counts  must  be 
inserted  in  the  declaration,  laying  promises  to  the  plaintiff  as 
executor.  It  must,  however,  be  observed,  that  the  executor 
by  this  mean's  subjects  himself  to  the  risk  of  payment  of  costs, 
in  case  he  fails  in  the  action,  (k) 

If  an  executor  takes  out  proper  process  in  assumpsit^ 
within  a  year  after  the  death  of  his  testator,  the  six  years  not 
being  elapsed  before,  though  they  jsxpire  within  that  period, 
yet,  it  is  said,  that  will  be  sufficient  to  take  the  case  out  of  the 
statute.  (/) 

But  where  the  plaintiff  dies,  a  writ  by  journeys  accounts  can- 
not be  brought  by  his  executor,  (m)  It  was,  indeed,  ruled  in 
Eestob  Y.Thorowgood,  (n)  that  a  general  executor  might  bring 


(i)  Sarell  v.  Wine,  3  East.  409. 
S.  P.  Ward  v.  Hunter,  6  Taunt.  210. 
S.  P.  by  Baylcy,  J.  in  Short  v. 
McCarthy,  3  B.&  A.  631. 

{k)  See  post.  p.  1166. 1667, 1678. 

(/)  Cawer  v.  James,  Bull.  N.  P. 
150.    Tidd.  28.  9th  edit. 

(iw)  Rinsey  v,  Heyward,  1  Lord 
Raym.  432.  If  a  writ  abates,  with- 
out the  default  of  the  plaintiff,  he 
may  have  a  new  writ  by  journeys 
accounts,  i.  e.  per  dietas  computatas  ; 
and  this  second  writ  is  a  continu- 
ance of  the  cause :  The  word  dicta 
means  a  day's  journey ;  and  the  origin 


of  the  expression  is  said  to  be,  that 
the  Court  of  Chancery.being  a  move- 
able court  and  following  the  King's 
Court,  and  the  writs  being  to  be 
purchased  out  of  Chancery,  the  party 
was  bound  to  apply  to  the  King's 
Court  as  hastily  as  the  distance  of 
the  place  would  allow,  accounting 
twenty  miles  for  every  day's  journey : 
and,  for  this  reason,  he  was  to  show 
in  the  second  writ,  that  he  had  pur- 
chased it  as  hastily  as  possible,  ac- 
counting the  days  joumies  he  had  to 
the  Court :  1  Lord  Raym.  433. 
(n)  1  Lord  Raym.  283. 
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a  writ  by  jounieyB  aceounte  upon  a  writ  broaght  by  the  eiteeotor 
duratUe  minore  aiaie,  although  it  was  otherwise  in  the  case 
of  a  writ  brought  by  an  administrator  durante  minore  istaie. 
But  in  Kinsey  v.  Heyward,  (o)  Treby^  C.  J.  said,  that  al- 
though be  concurred  in  that  opinion  on  the  former  occasion, 
be  was  never  ashamed  to  retract  his  opinion,  when  convinced 
upon  better  reason ;  and  he  therefore  now  declared  tliat  he 
thought  that  the  executor  could  in  neither  case  have  the 
writ ;  because  in  no  case  can  a  writ  of  journeys  accounts  be, 
but  by  the  same  person,  not  only  in  representation,  but  stribtly 
and  truly  the  same  person,  (jp) 

However,  where  a  party  brings  an  action  before  the  expiration 
of  six  years,  and  dies  before  judgment,  the  six  years  being  then 
expired,  it  has  been  held  that  his  executor  or  administrator  may, 
within  the  equity  of  the  fourth  section  of  the  statute  of  limi- 
tations, (21  Jac.  1.  c.  16.)  bring  a  new  action ;  (q)  provided  he 
does  it  recently,  or  within  a  reasonable  time.  No  precise 
time  is  fixed  as  to  what  shall  be  deemed  a  reasonable  time ; 
but  it  should  seem  that  the^  statute  b  the  best  guide  upon  the 
subject,  and  as  that  provides  that  a  new  action,  in  the  cases 
enumerated  in  it,  must  be  commenced  within  a  year,  so  an  exe- 
cutor oug;ht  also  to  bring  a  new  action  within  that  period,  (r) 
In  Kinsey  v.  Hey  ward,  (s)  a  year  is  said  to  be  a  reasonable 
time  ;  and  the  Court  of  King's  Bench  appears  to  be  of  this 
opinion  in  Wilcocks  v.  Huggins,(t)  where  it  is  said,  that 
the  most  that  had  ever  been  allowed  was  a  year,  and  that 
within  the  equity  of  the  proviso  in  the  statute,  which  gives 
the  plaintiff  a  year  to  commence  a  new  action,  where  the 
judgment  is  arrested  or  reversed  ;  and  that  they  would  not  go 
a  moment  further,  for  it  would  let  in  all  the  inconveniences 
which  the  statute  was  made  to  avoid  :  Indeed  if  the  executor 
had  been  retarded  by  suits  about  the  will  or  administration, 
and   had  shown  that  in  pleading,  it  would  have  been  other- 

{o)  1  Lord  Ilaym.  433.  (r)  2  Saund.  63.  g.  note  to  Hods- 

{p)  See  Spencer's  case,  6  Co.  10.  b.  den  r.  Ilarridge. 

{q)  Matthews  v,  niillips,  2  Sulk.  (&)  1  Lord  Raym.  434. 

425.      Kinsey  v.  Ilaywuid,  1   Lulvv.  (/)  2  Str.  007.     Filzg.  170.  280. 

200. 
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wise,  becanse  the  neglect  would  then  have  been  accounted 
for :  And  Lee,  J.  said,  **  I  think  what  is  or  is  not  a  recent 
prosecution  in  a  case  of  this  nature,  is  to  be  determined  by 
the  discretion  of  the  Court  from  the  circumstances  of  the 
case ;  but,  generally,  the  year  in  the  statute  is  a  good  direc- 
tion." However,  in  Lethbridge  ▼.  Chapnum,  {u)  the  action 
was  allowed  to  be  brought  within  fourteen  months  after  the 
testator's  death,  though  no  reason  was  assigned  for  it.  Upon 
the  whole,  therefore,  it  seems  prudent  for  the  executor  to 
bring  a  new  action  as  soon  as  he  possibly  cah  after  the  death 
of  his  testator,  and  at  all  events  not  to  delay  it  beyond  a 
year,  (v) 

The  form  of  the  replication  by  an  executor  to  a  plea  of  the 
statute,  where  he  recently  bringpi  a  new  action  after  the  death 
of  the  testator,  is  to  state,  that  the  testator,  on,  &c.,  in  such 
a  term  in  such  a  year  of  the  king's  reign,  sued  out  a  capias 
ad  respondendum  (for  instance)  against  the  defendant,  return* 
able  on,  &c.,  that  the  sheriff  returned  that  the  defendant  was 
not  found  in  his  bailiwick,  (and  then  continue  the  capias 
from  term  to  term  down  to  the  time  of  the  testator's  death ;) 
that  he  appointed  the  plaintiff  his  executor,  recently  after 
whose  death,  to  wit,  in  such  a  term,  &c.,  the  plaintiff  sued 
out  the  writ  upon  which  the  action  is  founded  ;  that  the  se- 
veral writs  so  prosecuted  by  the  testator  against  the  defend- 
ant were  with  an  intent  to  have  impleaded  the  defendant 
upon  the  several  promises  in  the  declaration  specified ;  and 
that  the  writ  sued  out  by  the  plaintiff  against  the  defendant 
was  prosecuted  against  him  with  intent  to  implead  him  for 
the  causes  of  action  in  the  declaration  specified,  and  upon  his 
appearance  to  declare  against  him  for  the  said  several  causes 
of  action,  and  that  he  afterwards,  on,  &c.,  declared  against 
the  defendant,  &c.  with  an  averment  that  the  several  causes 
of  action  accrued  within  six  years  next  before  the  suing  out 
of  the  writ  of  capias  ad  respondendum  first  above  specified 
by  the  testator,  (u?) 

Again,   if  an   executor  bring  assumpsit,   but  die  before 

(m)  15  Vin.  103.  in  margine,        {v)  2  Saund.  63.  h.  note,      (tu)  Ibid, 
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judgment,  and  the  six  years  run,  his  executor  may,  notwith- 
standing, bring  a  fresh  action,  so  as  he  bring  it  in  a  region- 
able  time,  which  is  to  be  decided  at  the  discretion  of  the 
justices  upon  the  circumstances  of  the  case,  {x) 
judgment  as  ^^  statute  14  Geo.  2.  c.  17.,  by  which  judgment  as  in 
m  a  case  of  a    ^^^^  ^f  ^  nonsuit  may  be  entered  up  against  a  plaintiff  n^f- 

lecting  to  proceed  to  trial,  has  been  holden  to  extend  to  ac- 
tions brought  by  executors  or  administrators,  (y) 
Evidence  of         Where  the  plaintiff  declares  as  executor  or  administrator, 
plaintiff's  be-  upon  a  cause  of  action  arisinir  in  the  time  of  his  testator  or 

ing  executor :    ,  i        i 

intestate,  and  makes  profert  of  the  probate  or  letters  of  ad- 
where  neccs-  ministration,  the  defendant  cannot,  at  the  trial,  deny  the  title 
^"^ '  of  the  plaintiff  as  executor  or  administrator,  unless  there  be 

a  plea  of  ne  ungues'  executor,  or  ne  ungues  administrator : 
Thus,  in  an  action  of  assumpsit  by  an  administrator,  om  pro- 
mises to  the  intestate,  the  plea  of  non  assutnpsit  admits  the 
title  of  the  plaintiff  as  administrator,  and  the  defendant  will 
not  be  allowed  to  insist  on  the  production  of  the  tetters  cf 
administration,  or  to  object  that  they  are  not  duly  itampeif(z) 
nor  that  the  supposed  intestate  has  made  a  will  and  appointed 
an  executor,  (a)  So,  in  an  action  of  trover  by  an  executor 
or  administrator,. on  the  possession  of  liis  intestate,  if  the  de- 
fendant pleads  the  general  issue,  he  will  not  be  allowed  to 
controvert  the  title  of  the  plaintiff  as  administrator.  (A)  So 
where  the  plaintiff  sues  as  executor,  and  there  is  no  plea  of 
ne  ungues  executor,  he  cannot  be  called  upon  to  prove  that 
the  testator  is  dead,  (c) 

The  title  of  an  administrator  de  bonis  non  is  sufBcientlv 
proved  by  the  profert  of  the  letters  of  administration  de  bonis 
non,  without  those  granted  to  the  first  executor  or  adminis- 
trator, (d) 

(.r)  Bull.  N.  P.  150.a.  field  v. Marsh,  7  Mod.  141.    1  Salk. 

{y)  Howard  v.  Ratbome,  Willes.  285.     Holt.  44. 

316.     Tidd.  762.  9th  edit.  (b)  Ibid.     2  Saund.  47.  n.  note  to 

(i)  Tliynne  v.  Protheroe,  2  M.  &  Wilbrabam  v.  Snow. 

S.  553.  (r)  Loyd  v.  Finlayson,  2  Esp.  564. 

(rt)  Marsfield  v.  Marsh,   2   Lord  (d)   Catherwood  v.  Chabaud,     1 

Raym.  824.      S.  C.  nomitie  Blain-  B.  &  C.  150.     See  also  Gradell  p. 

Tyson,  2Stra.716. 
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However,  the  plea  of  the  general  issue  only  admits  the 
title  stated  in  the  declaration  ;  and,  therefore,  if  that  title  be 
insufficient,  the  plaintiff  cannot  recover,  (e)  Thus,  in  an  ac- 
tion by  an  administrator  on  a  judgment  recovered  by  his  intes- 
tate in  the  King's  Bench  at  Westminster,  (which  is  bonum 
notabUe  in  Middlesex,)  (/)  where  the  plaintiff  made  profert 
of  letters  of  administration  from  the  Archdeacon  of  Dorset, 
and  the  defendant  pleaded  a  plea  which  admitted  the  letters 
of  administration,  it  was  held,  on  a  motion  in  arrest  of  judg- 
ment, that  the  plea  only  admitted  the  plaintiff's  title  as  stated, 
which  appeared,  on  the  record,  an  insufficient  title ;  {g)  for 
that  the  Court  would  take  judicial  notice  that  the  King's 
Bench  was  not  under  the  jurisdiction  of  the  Archdeacon  of 
Dorset,  and  by  consequence,  that  an  administration  granted 
by  him  could  not  entitle  the  plaintiff  to  bring  an  action  upon 
a  judgment  recovered  there :  But  Holt,  C.  J.  said,  that  if 
the  plaintiff  had  not  set  forth  what  kind  of  administration  he 
claimed  by,  but  had  only  generally  alleged  himself  adminis- 
trator of  the  goods  and  chattels  of  the  intestate,  and  the  de- 
fendant had  not  put  him  upon  shewing  it  by  craving  oyer  of 
the  letters  of  administration,  but  had  pleaded  over,  it  would 
have  been  an  admission  of  the  plaintiff's  right  of  suing  as 
administrator,  as  he  had  alleged,  {h) 

Again,  where  the  plaintiff  declares  on  a  cause  of  ctction 
arising  in  his  own  time,  and  makes  profert  of  the  probate  or 
letters  of  administration,  and  the  defendant  pleads  the  ge- 
neral issue,  such  plea  does  not  admit  the  plaintiff's  title  as 
executor  or  administrator,  and  it  must  be  proved,  (t)  Thus, 
where  the  plaintiff  declared  as  administrator,  in  an  action  of 
trover,  on  a  conversion  in  his  own  time,  it  was  held,  that  the 
plea  of  not  guilty  did  not  admit  his  title  as  administrator,  and 
that  as  the  letters  of  administration  were  not  properly  stamped, 
he  could  not  recover,  {j) 

(e)  Roscoe  on  Evidence,  462.  2d.  (t)  Roscoe  on  Evidence,  463.  2d 

edit.  edit. 

(/)  See  ante.  p.  178.  {j)   Hunt    v.  Stevemi,  3  Taunt. 

{g)  Adams  V.  Savage,  6  Mod.  134.  115,   by  Lawrence,   J.    2  Saund. 

(h)  6  Mod.  136.  47.  n.  note  to  Wilbraham  v.  Snow 
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So  where  tke  plaintiff  deelaref,  in  treq>aii  or  trover,  on 
his  constructive  possession  as  executor  or  adminishmtor,  with-' 
out  naming  himself  executor,  he  must,  on  the  general  issve, 
shew  his  title  as  executor  or  administrator  at  the  trial,  (ib) 

But  where  the  executor  has  been  in  actual  possession  of 
the  property  which  is  the  subject  of  the  suit,  it  will  not  be  * 
necessary  for  him  to  give  evidence  of  his  title  as  executor  or ' 
administrator,  in  an  action  against  a  wrong  doer.  (/)    And  in  ' 
such  case,  it  should  seem,  that  the  naming  himself  executor 
or  administrator  in  the  declaration  may  be  regarded  as  mere 
surplusage,  {m) 
What  is  suf-        It  remains  to  consider,  what  shall  be  sufficient  evidence  of  * 
ficient  proof     the  plaintiff *s  title  as  executor  or  administrator,  when  H-  be-  * 

oftheplamtin  *^  ,^ 

being  execu-    comes  necessary  to  prove  it,  either  under  a  plea  denying  the' ' 
tor,  ficc.  representative  character  of  the  plaintiff,  or  in  a  suit  on  a  * 

cause  of  action  arising  in  the  plaintiff's  own  time. 
probate :  Although  the  executor  derives  his  title  from  the  wfll  fcly  * 

which  he  is  appointed,  and  not  from  the  probate  of  the  wiTl,  ' 
yet  it  is  the  probate  alone  which  authenticates  bis  right,  and  ' 
the  probate,  or  something  tantamount  thereto,  is  the  only  le-  ' 
gitimate  evidence  of  personal  property  being  vested  in  an 
executor,  or  of  the  executor's  appointment,  (n)    Therefore, 
the  original  will  cannot  be  read  in  evidence  for  that  purpose, 
although  produced  by  the  officer  of  the  Ecclesiastical  Court, 
unless  it  bears  the  seal  of  the  Court,  or  some  other  mark  of 
authentication,  (o)     The  seal  of  the  Ecclesiastical  Court  on 
the  probate  proves  itself,  (p) 

If  the  probate  is  lost,  it  is  not  the  practice  of  the  Eccle- 
siastical Court  to  grant  a  second,  but  only  an  exemplification 
from  the  records  of  the  Court ;  which  will  be  evidence  of  the 
proving  the  will.  (</)     And  an  examined  copy  of  the  probate 

but  see  Watson  v.  King,  4  Ciimpb.  243.      Pinney  v.  Piuney,  8  B.  &  C. 

272,  and  Loyd  v.  Finlayson,  2  Esp.  335  :    Nor  is  a  copy  of  the  will  evi- 

564.  dence  :  Bull.  N.  P.  246. 

(k)  Ante,  p.  161,  162.  (p)  Kempton  v.  Cross,  Cas.  temp. 

(/)  Ante,  p.  162.  llardw.  108. 

{m)  Com.  Dig.  Pleader,  (2  1).  1).  ((})  Shepherd  v.Shorlhosc,  1  Stra. 

(«)  Ante,  p.  159.  163.  412.     Bull.  N.  P.  246. 

(o)  U.  i;.  Barnes,  1  Stark.  N.  P.  C. 
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it  endenee  of  the  penon^  there  iianed»  being  executor ;  be- 
cause die  probate  is  an  original,  taken  by  authority,  and  of  a 
public  nature*  (r) 

It  must  be  observed^  that  all  that  is  required,  either  in  the 
case  of  an  executor  or  administrator,  is  to  shew  by  legitimate 
eTidence  that  the  Ecclesiastical  Court  has  g^yen  authority  to 
the  person  to  administer :  It  is  only  the  act  of  the  Ecclesias^ 
tical  Court  that  is  to  be  proved :  The  probate  is  only  a  copy 
of  this  act :  The  original  book  containing  the  entry  of  the 
act  of  Court  is  the  original,  and  therefore  the  primary  evi- 
dence :  Hence  the  act-book,  containing  an  entry  of  a  will 
havmg  been  proved,  and  of  probate  granted  to  the  executors 
therein  named,  is  admissible  evidence  of  those  persons  being 
the  executors,  without  accounting  for  the  non-production  of 
the  probate,  (s) 

To  prove  that  the  probate  of  a  will  has  been  revoked,  an 
entry  of  the  revocation  in  a  book  of  the  Prerogative  Court, 
ID  which  all  causes  were  entered  by  the  registrar,  and  which 
was  kept  as  the  only  recojrd  of  such  proceedings,  and  of  the  ^/ 
decree  of  the  Court,  has  been  admitted  to  be  good  evi- 
dence. (I) 

The  title  of  several  plaintiffs,  claiming  as  executors,  is 
well  evidenced  by  probate,  granted  to  one  only,  of  the  will 
appointing  them  all.  («) 

Where  an  executor  or  administrator  produces  the  probate  or 
letters  in  proof  of  bis  representative  character,  and  his  case 
shews  that  he  sues  for  a  greater  value  than  is  covered  by  the 
probate  or  administration  stamp,  he  cannot  recover.  Thus,  in 
Html  V.  Stevens^  (v)  the  plaintiff  declared  in  trover  as  admi- 
nistrator, upon  a  conversion  in  his  own  time :  It  appeared  that 
the  deceased  employed  the  defendant^  who  was  an  uphobterer^ 

(r)  Hoe  V.  Nelthorpe,  3  Salk.  154.  Cr.  C.  30,  n.  (c).     1  Phill  Ev.  378. 

S.  C.  1  Lord  Raym.  154.     S.  P.  by  6th  edit. 

Holt,  C.  J.  in  R.  V.  Haines,  Skinn.  (u)  Walters  v.  Pfeil,  1  Mood.  & 

564.    BqILN.P.246.  M.  362.    Ante,^. 210. 

(f)  Cox  V.  Allingbam,  Jacob.  514.  (»)  3  TSBwrnt.  tlS. 

(0  Rsmsbottom's  case,  1  Leach. 
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to  funush  his  house,  and  the  defendant,  acoordingly,  a  fortmgbt 
before  his  death,  sent  in  goods  to  the  amount  of  at  least  1300L : 
During  the  night  of  the  day  on  which  the  intestate  died,  the  de- 
fendant privately  conveyed  away  the  furniture  from  the  house: 
The  plaintiff  afterwards  took  out  administration,  on  a  Btamp 
for  a  value  not  exceeding  1000/. :  And  it  was  held»  that,  as 
he  had  himself  shewn  that  he  sued  for  a  g^reater  value  than 
was  covered  by  the  stamp,  he  could  not  recover.  But,  in 
Carr  v.  Roberts^  {w)  Lord  Tenterden  held,  that  an  adminis- 
trator, who  has  been  compelled  to  pay  an  annuity .  for  whioh 
his  intestate  was  liable,  may  recover,  on  a  plea  of  ne  vnqwu 
administrator f  against  a  party  who  had  covenanted  to  indem- 
nify the  intestate  against  such  payment,  though  such  claiia  of 
indemnity  has  not  been  taken  into  account  in  the  amount  of 
the  stamp  on  the  letters  of  administration  :  And  his  LordsUip 
distinguished  the  case  from  Hunt  v.  Stevens,  inasmuch  as  in 
that  case,  unless  the  goods  belonged  to  the  intestate,  the 
plaintiff  had  no  claim,  and  his  right  thus  depending  on  the 
intestate's  actually  having  property  in  them,  they  ovghi  to 
have  been  included  in  the  estimate  of  the  administration 
duty :  but  in  the  present  case,  it  was  utterly  impossible, 
at  the  time  of  taking  out  administration,  to  say  whether 
there  would  ever  be  occasion  to  resort  to  the  covenant  of  the 
defendant :  such  a  contingency  could  not  be  a  matter  of  va- 
luation, and  it  was  therefore  impossible  to  treat  such  a  cove- 
nant, or  the  damages  to  be  recovered  under  it,  as  part  of  the 
estate  of  the  intestate, 
letters  of  ad-  The  title  of  the  plaintiff,  as  administrator,  may  be  proved  by 
the  production  of  the  letters  of  administration,  or  of  a  certi- 
ficate or  exemplification  thereof  granted  by  the  Ecclesiastical 
Court,  (x)  or,  without  producing  the  letters  of  administration, 
by  the  original  book  of  acts,  directing  the  grant  of  the  let- 

(w)  2  Mood.  &  Malk.  45.  seal :  but  it  may  also  be  granted  by 

(j:)  Kempton  v.  Cross,  Cas.  temp.  entry  in  tbe  registry  without  letters 

Hardw.  108.   Bull.  N.  P.  246.  Ros-  under  seal :  11  Vin.  Abr.  70.  Exor. 

coe  on  Evid.  60. 2d  edit.     Adminis-  (D).  pi.  4.     1  Phill.  Evid.  378.  6th 

tration   is  generally   granted  under  edit. 


ministration. 


Ch.  r.]  At  Law.  1163 

ters.  (y)  The  original  book  of  acts,  directing  letters  Of  admi- 
nistration to  be  granted,  with  the  surrogate's  fiat  for  the 
same,  is  evidence  of  the  title  of  the  party,  to  whom  adminis^ 
tration  of  the  intestate's  effects  is  granted,  without  producing 
the  letters  of  administration  themselves,  (notwithstanding 
subsequent  letters  of  administration  granted  to  another,)  if 
the  first  are  not  recalled ;  for  the  original  book  was  the  autho- 
rity for  the  proper  officer  to  make  out  letters  of  administra- 
tion, and  the  letters  of  administration  were  only  the  copy  of 
the  original  minutes  of  the  Court,  drawn  up  in  a  more  formal 
manner,  (sr)  So  an  examined  copy  of  the  act  book,  stating 
that  administration  was  granted  to  the  defendant  at  such  a 
time,  is  proof  of  his  being  administrator  in  an  action  against 
him,  without  giving  him  notice  to  produce  his  letters  of  ad- 
ministration, (a) 

There  has  already  been  occasion  to  consider  how  far  a  pro-  How  far  pro^^ 

bate  or  letters  of  administration,  when  produced  by  the  plain-  ^f*®?*^/  ^o"^* 

^  .  elusive  in 

tiff,  are  conclusive  upon  the  defendant.  (6)     But  it  may  be  evidence, 
convenient,  in  this  place,  to  recapitulate  some  of  the  points 
established  on  this  subject. 

The  defendant  cannot  prove  that  another  person  was  ap- 
pointed executor  or  administrator,  or  that  the  testator  was 
insane,  or  that  the  will,  of  which  probate  has  been  granted, 
was  forged :  for  that  would  be  directly  contrary  to  the  seal 
of  the  ordinary  in  a  matter  within  his  exclusive  jurisdic- 
tion, (c) 

But  it  may  be  proved,  on  the  part  of  the  defendant,  under 
a  plea  of  ne  unques  executor,  that  the  deceased  had  bona  no^ 
tahilia  in  divers  dioceses,  and  consequently  that  the  bishop 
or  other  inferior  judge  had  no  jurisdiction  to  grant  probate  or 
administration,  (ef)    But  a  defence  that,  although  the  pro- 

(y)  Ibid.  Elden    v,  Keddell,    8  Ev.  378.  6th  edit. 
East  187.     S.  P.  by  Bayley,  J.  in  (a)  Davis  v.  Williams,  13  East. 

Ramsbottom  v.  Buckhurst,  2  M.  &  232.     1  Phill.  Evid.  378.  6th  edit. 
S.  567.   1  Phill.  Evid.  378.  6th  edit.  (b)  Ante,  p.  339. 

(z)  Elden  u.  Keddell,  8  East.  187.         (c)  Ante,  p.  340. 
Garrett  v.  Lister,  1  Lev.  25.    Bull.         (d)  Ante,  p.  181.      Marriot  v. 

N.  P.  246.    2  M.  &  S.  567.    1  Phill.  Marriot,  1  Stra.  671. 

4  F  2 


1164 


Of  Remedies  for  an  Executor.        [Pt.  v.  Bk^ji^ 


Competency 
of  witnesses 
for  executor. 


bate  is  valid,  the  particular  debt  does  not  pass  niider  ^t^,  ia^ 
be  specially  pleaded,  and  cannot  be  shewn  under  im  fMifjH^ 
executor,  («)  i     .    i,'l 

Again,  it  may  be  proved,  under  a  plea  of  nt  unquu  ^^^, 
tor,  &c.,  that  the  supposed  testator  or  intestate  is  alif^:  fyf. 
in  such  case,  the  Ecclesiastical  Court  can  have  no  jiuri/i4i07i 
tion :  (/)  And  it  may  be  shewn,  that  the  seal  attached  to  thj^ 
supposed  probate  has  been  forged,  or  that  the  letten  havf 
been  revoked.  ( y)  .        .  / 

Again,  the  defendant  may  prove  in  his  defence  thai  ha  hffa 
paid  the  debt,  which  is  the  subject  of  the  action,  to  an  fsx^. 
cutor  who  had  obtained  probate  of  a  forged  will,  nnrepenled 
at  the  time  of  the  payment.  (A)  But  payment  of  monej 
under  the  probate  of  a  supposed  will  of  a  living  person  would 
be  void ;  because,  in  such  case,  the  Ecclesiastical  Conrt  has 
not  jurisdiction,  and  the  probate  can  have  no  effect*  (t) 

In  an  action  by  executors  or  administrators,  a  paid  legatee 
is.  a  competent  witness  to  increase  the  estate,  (j)  In  Crmg 
V.  Cundell,  {k)  Lord  Ellenborough  held,  that,  in  an  action  at 
the  suit  of  an  executor  or  administrator,  if  the  estate  of  tihe 
testator  or  intestate  is  insolvent,  a  person,  who  has  an  unsatis- 
fied demand  on  it,  is  not  a  competent  witness  for  the  plaintiff* 
However,  in  Paull  v.  Broum,  (/)  which  was  an  action  by  an 
administrator,  where  no  insolvency  of  the  estate  was  shewn, 
Macdonald,  C.  B.  ruled,  that  a  creditor  of  the  intestate  was  a 
good  witness  to  prove  a  debt  due  to  the  deceased,  and  said, 
that  it  was  not  distinguishable  from  the  case  of  an  action  by 
the  party  himself,  for  whom  his  creditor  would  clearly  be  a 
good  witness.  Again,  in  Carter  v.  Pearce,  (m)  where  the 
action  was  brought  against  an  administratrix,  the  Court  of 
K.  B.  said,  that  if  a  creditor  of  the  administratrix  had  been 


(c)  Ante,^.  181,182.  Stokes  r. 
Bate,  5B.  &C.  491. 

(/)  Ante,  p.  347. 

(g)  Ante,  p.  347. 

(A)  Ante,  p.  340.  Allen  v.  Dun- 
das,  3  T.  R.  125. 

(0  3  T.  R.  130.  Rescoe.  Ev.465. 
2d  edit. 

{j)  Clarke  v.  Gannon,  Ryan  fit 


M.  31.  But  a  residuary  legatee  is 
incompetent  in  an  action  brought  by 
the  executor  to  recover  a  debt  due 
to  the  testator :  Baker  v,  Tyrwhitt, 
4  Campb.  27. 

{k)  1  Campb.  380. 

(/)  6  Esp.  34. 

(//i)  1  T.  R.  164. 
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oflR^ed  %i  a  ivftness,  therie  could  have  been  so  objectian  to  bis 
^▼idtenbe  being  received.  And  in  Davies  t.  Dame$,  (n)  J. 
PariLOy  J,  mledy  that,  on  a  plea  of  plene  administremi  to  an 
aetidii  against  an  administratrix,  an  unsatisfied  creditor  of  the 
intestate  was  a  competent  witness  for  the  defendant:  and  the 
learned  judge,  adverting  to  the  above  decision  of  Lord  Ellen- 
bdliough,  in  Craig  v.  Cundell,  said,  that  he  never  could  un- 
ddrstand  the  principle  on  which  it  proceeded. 

At  common  law,  no  costs  were  recoverable  by  a  defendant:  Cosu. 
birf  by  the  statute  23  H.  8.  c.  15.  s.  1.  it  is  enacted,  that  the 
defendant  shall  be  entitled  to  costs,  if  the  plaintiff*  be  non- 
i1itted>  Of  a  verdict  pass  against  him,  in  any  action,  &c.  upon 
fl(  ^I^^NMig  personal  d&ne  to  the  plaintiff,  or  in  any  action,  &c., 
ilpbn'kAy  spieciahy  made  to  the  plaintiff,  or  upon  any  contract 
sofi^sldd  to  have  been  made  between  the  plaintiff  and  any 
other  person.  This  act,  however,  has  been  held  not  to  apply  to 
m  action  brought  by  executors  or  administrators  for  a  wrong 
doiie  in  the  time  of  the  deceased,  or  upon  a  contract  made 
With  him :  because  the  words  of  the  act  extend  only  to  wrongs 
done  to,  and  contracts  made  with  the  plaintiff,  (o)  Accord- 
ingly, it  has  been  uniformly  held,  that  executors  and  adminis- 
trators are  not  liable  to  costs,  when  plaintiffs,  upon  a  nonsuit 
cMr  verdict,  where  the  action  is  brought  upon  a  contract  en- 
tered into  by  the  testator  or  intestate,  or  for  a  wrong  done  in 
his  lifetime.  Thus,  where  the  plaintiff  sued  as  executor  for 
a  bafise  of  auction  arising  in  the  lifetime  of  the  testator,  and 
iMis  tumsuited,  the  defendant  moved  to  have  his  costs  taxed, 
upcti  ah  affidavit  shewing  that  the  plaintiff  must  have  kaown 
Al4  action  to  be  groundless  :  But  the  Court  refused  the  ap- 
plicatibii,*  and  said,  that  a  judgment  for  the  dosts  against  the 
plaintiff  would  be  a  ground  of  error  upon  the  record.  ( p) 
So  where  the  plaintiffs  sued,  as  executors,  for  money  lent  by 
die  testator  to  the  defendant,  and  it  appeared  at  the  trial  that 
the  balance  claimed  arose  out  of  matters  of  account  between 

(n)  1  Mood.  &  M.  345.  in  all  cases  where  they  were  not 

(o)  Executors  and  administrators  ^en  liable  to  payment  of   costs : 

are   excepted   out   of  the   statute  Tidd.  946,  947.  9th  edit. 

8  &  9  Wm.  3.  c.  11.  (by  which  costs  (p)  Jones  v.  Williams,  6  M.  & S. 

are  given  in  actions  of  waste,  &c.)  178. 
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the  pkOotUh  in  thoir  own  light,  m  MUfhrbstpMMHh^'lto 
tefttttor,  wid  they  were  nonraited ;  it  wai  Md^  ihattithi 
CJooft  had  He  power  to  order  the  defendant  to'hnre. 
aUowed  him  as  ootti  in  the  cavse,  beeanae  tha'aelidn  waft,* 
iiranded  on  a  contract  made  wUk  the'pUud^i  but 
Iwtator ;  and  so  not  within  the  statate.(f)  <      i  "^.  »'!  I 

^Bnt  where  the  plamtiff  saes  on  a  wrongs  donein  ;iib:aini 
time,  or  on  a  contract  made  with  himself,  he  is  witUa«lfc9 
ftatate,  and  shall  not  be  excused  from  payment  of  ooata^  al> 
tholigh  he  bring  the  action  as  eziecator  or  adadmBtiilv. 
Thosy  in  an  action  of  trover  by  ezeentoti,  if  ithe  tioTar 
eonYorsion  are  both  laid  to  hare  been  in  the  testatoi^ir 
time,  tlie  executor  b  not  liable  to  pay  costs ;  (r)  but 
the  plaintiiSr  declares  on  his  own  poesession  as  execntar,  aid 
a  conversion  in  his  own  time,  (s)  cnr  on  the  possessiob  *af  the 
testator,  and  a  conversion  in  his  own  time,  (#)  he  Will  be  fiaHe 
to  costs,  if  he  fails  in  the  action ;  inasmuch  as  the  oonTenidB, 
which  is  the  gist  of  the  action,  was  after  the  death  of  tSe 
testator,  (a)  It  may  here  be  observed,  that  if  the  goods 
were  taken  in  the  testator^s  lifetime,  and  kept  to  the  timer  ef 
his  deaths  alfliougfa  not  used  till  after,  the  executor  may  de- 
clare of  a  trover  and  cooversioD  in  the  testator's  lifetime,  (e) 
Where  a  declaration  in  trover  by  an  executor  consisted  of 
two  couDts,  oue  on  a  conversion  in  the  lifetime,  and  another 
after  the  death  of  the  testator,  the  executor  was  holden  to  be 
liable  to  costs  on  a  nonsuit,  (u?) 

Again,  if  the  plaintiff  brings  an  action  upon  a  contract. 


{q)  Barnard  «.  Higdon,  3  B.  &  A. 
213.  S.  C.  1  Chin.  Rep.  628.  So 
where  plaintiff  sued  as  executor^  and 
was  nonstdted,  upon  evidence  being 
given  at  the  trial,  that  the  supposed 
testator  was  alive,  the  Court  refused 
to  allow  costs  to  the  defendant,  It 
appearing  from  affidavits  on  both 
sides,  that  it  was  at  least  doubtful, 
whether  the  testator  were  living  or 
not:  Zachariah  v.  Page,  1  B.  &  A. 
386. 


(r)  Cockerill  v,  Kynaston,  4T.R. 
277.  S.  C.  cited  by  Le  Blanc,  J .  in 
Ord  V,  Fenwick,  3  East.  110. 

(<)  Eaves  v.  Mocato,  1  Salk.  314. 
Hole  V.  King,  Com.  Rep.  162. 

(0  HoUis  V.  Smith,  10  EasL  3S3. 
Grimstead  v.  Shirley,  2  TaunL  1 16. 

(tt)  2  Saund.  47.  n.  note  to  Wil- 
braham  v.  Snow. 

(v)  Crossier  v.  Ogleby,  1  Stra.  60. 

(w)  Grimsteadv.  Shirley,  2  Tbunt. 
116.    Tidd.  978.  0th  edit. 
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express  or  implied,  made  with  himself^  though  he  snes  as  ex- 
ecutor or  administrator,  he  shall  pay  costs  to  the  defendant, 
if  he  fidls  in  the  action,  (x)    Thus,  in  Dowhiggin  t.  Harru 
san,{y)  the  first  five  counts  of  a  declaration  by  an  adminis- 
tratrix were  on  promises  made  to  the  intestate  in  his  lifetime: 
The  sixth  count  was  upon  an  account  stated  with  her,  as  ad- 
ministratrix, of  monies  due  to  her,  <u  administratrix,  and  a 
promise  to  pay  her  :    And  it  was  holden,  that  it  thereby  ap- 
peared that  the  contract  was  one  made  between  the  plaintiff 
and  another  person  within  the  words  of  the  statute  28  H.  8. 
o.  15.»  and  that,  therefore,  after  a  nonsuit,  the  defendant  was 
entitled  to  costs  on  that  count,  though  not  upon  the  counts 
upon  promises  to  the  intestate :   The  Master  accordingly  al- 
lowed the  defendant  the  costs  upon  the  sixth  count  only,  and 
reduced  the  amount  claimed  by  him  nearly  one-half,  (z) 
Again,  in  Jobson  v.  Forster,  (a)  the  plaintifi*  sued  as  admi- 
nistratrix, upon  promises  to  the  intestate,  for  work  and  la- 
bour, and  also  upon  an  account  stated  with  the  plaintiff  as 
administratrix,  concerning  money  due  to  the  intestate,  and  a 
promise  to  pay  her :  The  plaintiff  was  nonsuited :  and  it  was 
contended,  on  her  behalf,  that  this  case  was  distinguishable 
from  the  above  case  of  Dowhiggin  v.  Harrison,  because,  in 
that  case,  both  the  consideration  and  the  promise  were  be- 
tween the  plaintiff  and  defendant,  whereas,  in  the  present,  the 
consideration  was  shewn  to  have  moved  from  the  intestate,  and 
not  from  the  plaintiff :    But  it  was  holden,  that  there  was  no 
substantial  difference  between  the  two  cases,  that  before  the 
Court  being,  in  effect,  a  case  upon  a  contract  supposed  to 
have  been  made  between  the  plaintiff  and  defendant :  and 
that,  therefore,  the  defendant  was  entitled  to  costs  :   but  so 
far  as  the  pleadings  were  concerned,  to  the  costs  of  that  count 
only,  in  which  the  proinise  was  laid  to  be  to  the  administratrix. 
Again,  in  Slater  v.  Lawson,  (b)  a  declaration  by  an  executor 
contained  counts  on  a  promissory  note  made  by  the  defendant 
to  the  testatrix,  with  the  usual  money  counts  and  a  count  on  an 

(x)  Tidd.  978.  9th  edit.  Bingh.  249. 

(^)  9  B.  &  C.  666.  (a)  1  Barn.  &  Adolph.  6. 

(2)   See  also   Jones  v.  Jones,   1  (6)  1  Barn.  &  Adolph.  893. 
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account  stated,  in  all  of  which  the  promices  vere  laid  to  \tM« 
been  made  to  the  testatrix :  Then  followed  two  counts,  one  of 
Vbich  averred,  that  the  defendunt  made  his  promissory  note 
to  the  testatrix  ;  that  the  note  was  unpaid  at  the  time  of  bei 
death,  and  that  the  defendant,  afterwards,  in  coasideration 
thereof,  promised  to  the  plaiutilT,  as  executor,  to  pay  bim  the 
sum  due :  The  remaining  count  stated,  that  the  defendant, 
being  indebted  to  the  leslatrix  at  the  time  of  her  death  fw 
monies  lent,  paid,  had,  and  received,  and  for  interest,  pr&> 
mised  the  plaintiO',  as  executor,  (o  pay  him  the  amount : 
The  statute  of  limitations  was  pleaded,  and  the  piaiotiB'  was 
nonsuited  :  It  was  contended,  that  as  there  was  no  count  on 
on  account  stated,  the  executor  was  not  liable  to  costs :  But 
the  Court  held,  that  the  last  counts  came  within  the  de8cr((>- 
tion  in  the  stat.  23  H.  8.  c,  15.  of  "  a  contract  supposed  to 
have  been  made  between  the  plaintiff'  and  any  other  persong^ . 
and  that,  therefore,  the  executor  should  pay  costs.  ^H 

Again,  it  does  not  follow,  because  the  statute  has  not  gim^^ 
costs  against  executors  or  ad  minis  Ira  tors  suing  on  contractt 
made  with,  or  wrongs  done  to,  their  testators  or  intestates, 
that,  in  such  actions,  the  Court  has  not  the  power  of  punish- 
ing the  plaintiffs,  for  misbehaviour  in  the  conduct  of  the  suit, 
by  the  imposition  of  costs,  (c)  Tbereforei  in  Cpmihtr  t. 
Hardca»tU,  {d)  the  plaintiff  sued  as  adminUtntot  spou n, 
contract  made  with  his  intestate,  and  assigned  by  the  plaiwipff 
to  J.  S.,  for  whose  benefit  the  action  ms  brought :  It  wf- 
peared,  that  the  contract  had  been  anaidled  with  the  piiv^y 
both  of  the  plointiir  and  J.  S.,  and  that  the  former  was  in- 
demnified by  the  Utter :  And  on  a  verdict  being  fonnd  for 
the  defendant,  the  Court  made  an  order  oD  the  plaintifr  to 
pay  costs.  So  where  an  executor  or  administrate  has  luiow-  - 
ingly  brought  a  wrong  action,  or  otherwise  been  guilty  of  « 
wilful  default,  he  shall  pay  costs  upon  a  disooatiBuanoe,  («}  ' 
or  for  not  proceeding  to  trial  according  to  notioe,  (/)  thoo^ 


(c)  3  Boa.  b  Pull.  1 17, 118.  451.   Uelhnuli  v.  Mauodw,  3  » 

(rf)  SBot.kPnILlIS.  R^  72.    Tidd.  S7g.0tli<Ail. 

(e>  Uuria  V.  Joan,  1  W,  BUck.         if)  Tidd.  979.  9th  edit. 
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oAenrise  he  is  not  liable  to  eosts  in  mther  of  Oese  eates.  (jf) 
Again,  an  executor  is  liable  to  costs  upon  judgment  of  won 
proB ;  (A)  and  if  he  wishes  to  be  relieved  from  costs,  he  should 
apply  to  the  Court  for  leave  to  discontinue,  without  payment 
of  costs,  (t)  So  executors  or  administrators  are  not  necessa- 
rily teempt  from  costs  upon  interlocutory  motions,  {j)  It 
should  be  observed,  that  in  the  cases  above  stated,  where  an 
executor  and  administrator  is  subjected  to  costs  by  reason  of 
misconduct,  or  as  the  terms  on  which  the  Court  grants  him  a 
favour,  there  must  be  a  special  order  by  the  Court  that  the 
defendant's  costs  shall  be  taxed,  and  that  the  plaintiff  shall 
pay  the  same ;  and  the  judgment  must  be  entered  without 
costs ;  for  if  they  were  made  part  of  the  judgment,  the  re- 
cord would  be  erroneous,  (it)  The  Court  will  not  suspend 
the  payment  of  such  costs,  unt9  the  plaintiff  has  received 
sufficient  assets,  to  be  paid  qwmdo  (Mcdderini.  <f ) 

In  actions  by  executors  or  administrators,  where  the  plain- 
tiff was  not  liable  to  costs,  the  defendant  was  not  formerly 
allowed  to  bring  money  into  Court :  but  now  it  is  otherwise  : 
and  the  effect  of  the  rule  will  be,  not  to  make  the  plaintiff 
pay,  but  only  to  lose  his  subsequent  costs,  (m) 

Executors  and  administrators  are  liable  to  costs  in  error, 
in  cases  where  they  are  liable  to  costs  in  the  original  ae« 
tion.  (») 

Plaintiffs,  mho  live  out  of  the  jurisdiction  of  the  Court, 


(g)  Tidd.  769.  979.  9th  edit. 
1  Chitt.  Rep.  629.  note  (a). 

(h)  Tidd.  979.  9th  edit. 

(0  1  Chitt  Rep.  629.  In  Blake- 
wej  «•  Edwards,  2  Younge  &.  Jerr. 
559,  after  a  double  de&ult,  and  pe- 
remptory undertaking  given,  the 
Court  permitted  an  administratrix 
to  discontinue  an  action,  where  the 
declaration  contained  two  sets  of 
counts^  the  one  laying  the  promises 
to  the  intestate,  and  the  other  to  the 
plaintiff  as   administratrix ;   upon 


the  terms  of  paying  the  costs  of  the 
latter  counts ;  there  appearing  to  be 
no  vexation  on  the  part  of  the 
plaintiff. 

(J)  Tidd.  979.  9th  edit. 

(ifc)  3Boa.&PulL  lis.  3B.S( 
A.  214. 

{[)  Andrews  v.Sealy,  8  Price.  212. 
Tidd.  979.  9th  edit. 

(m)  Tidd.  620,  621.  9^  edh. 

(»)  WilUams  v.  RUey,  1  H.  Bladu 
666. 
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may  be  compelled  to  give  »eonrity  (or  costB,  though  such 

plaintiSa  sue  as  executors,  (o) 
fieliefbyou-        If  an  executor   or  administrator   obtaius  judgment,  and 
(bt  ^efendani  til™  the  probate  or  letters  of  administratiou  are  revoked,  the 
when  execu-    regular  mode  for  the  defendant  to  obtain  relief,  is  by  an  mi- 
lor  obtains  °  ^  i  ■      i  i_     *^ 

judgment  and  dita  querela ;  (p)  though,   perhaps,   at   this  day,  the  Conrt 

Meia'r'"*'     would  relieve  the  defendant,  in  a  summary  way,  by  motioD. 

voked.  In  Kennedy  v.  Kennedy,  {q)  upon  a  rule  to  shew  cause  why 

a  trial  should  not  be  put  off,  it  appeared  (hat  the  action  was 
brought  by  an  administrator,  and  that  a  suit  was  depending 
in  the  Spiritual  Court  for  revoking  the  letters  of  administra- 
tion :  But  the  Court  said,  that  there  was  no  need  to  put  off 
the  trial;  for  if  the  plaintiff  should  proceed  to  execution, 
and  the  letters  of  administration  should  afterwards  be  re- 
voked, an  audita  quereld  would  lie  for  the  defendant. 

Where  on  audilS  querela  was  brought  against  two  execu- 
tors, and  only  one  appeared,  and  the  other  made  default,  he 
who  appeared  was  awarded  to  answer  alone,  (r) 

Executors  It  was  held,  in  Wase  v.  Wyburd,  (s)  that  if  an  action  of 

r'*rt  ^n  assumpsit  is  brought  against  an  inhabitant  of  Middlesex  by 
qneita  Act.  ao  executor  or  administrator,  and  the  damages  are  nnder 
40<.,  the  defendant  is  entitled,  under  the  stat  S3  Geo.  S. 
c.  33.,  to  hare  that  suggested  on  the  roll,  in  order  to  deprive 
ibe  plaintiff  of  fais  costs,  and  give  double  costs  to  the  de- 
fendant, in  the  same  manner  as  if  the  plaintiff  had  sued  in 
his  own  right. 

Executors  If  &  prisoner  be  detained  in  custody  by  several  co-ezeca- 

■""Si*  *"  tT"*    *°"'  ^®  ''*'*®  '"'  ^'''"i*y  f"""  payment  of  bis  allovance,  nnder 
under  the         the  Lords'  Act,  must  be  signed  by  all  of  them :  for  the  de- 
fendant has  a  right,  nnder  the  statute,  to  the  secniity  of  all 

(o)  CheTalier  v.  Finnit,  1  Brod.  fc  (; )  Sayer.  99. 

Bio^.  277.    S.  C.  3Moote.602.  (r)  2  Sauod.  IW.a,  note  toTur- 

(p)  Turner  v.  Davb,  2  Saund.  uero.  Daries. 

148.    S.  C.  1  Mod.  62.  (<}  1  DougL  246. 


Lords' Act. 
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the  plaintiffs  personally,  and  a  note  signed  by  one  executor 
only  would  not  bind  the  others,  {t) 

If  the  holder  of  a  bill  be  dead,  and  the  executor  has  not  Presentment 
yet  proved  the  will,  it  is  said  that  the  bill  must,  nevertheless,  change  by 
be  presented  for  payment  at  the  regular  time :  but  it  should  executor. 
seem,  that  the  drawer  and  indorsers  would  not  be  discharged, 
provided  presentment  be  made,  and  notice  given  of  the  dis- 
honour,  by  the  executor  or  administrator,  in  a  reasonable 
time,  (u) 

(0  Lepine  v.  Bayley,  8  T.  R.  325.  (u)  See  Roscoe  on  Bills,  147. 


CHAPTER  THE  SECOND. 

OF  kBHJSDI^S '^OR.^XSCUTORS  AND  ADHJ>fI^7;^4,J^|^^ 
IN   "Q'^'TTf.  ,,,,        ,,.,.1, 

«  An  executor  or  administrator  is  entitled  to  tiU  the  et^uitabte 
'^  interests  of  the  deceased,  and  may,   in   his  represeDtat>.T|9 , 
capacity,  enforce  them  in  a  court  of  equity.  ((*) 

The  executors  of  the  writer  of  letters  may  maintain  a  bill 
in  equity  to  restrain  the  defendant  from  publishing  them. 
Accordingly  Mrs.  Stanhope  was,  on  bill  filed  by  the  execu- 
tors of  Lord  Chesterfield,  restrained  from  publishing  the  let- 
ters which  had  heen  received  by  her  husband,  his  natural  son, 
from  the  testator.  (6)  So  the  representatives  of  Lord  Cla- 
rendon obtained  an  injunction  to  restrain  the  printing  of  an 
unpublished  copy  of  his  History  of  the  Rebellion,  wliich  had 
been  given  by  a  former  representative  of  the  Author  to  a 
person  under  whom  the  defendant  claimed,  but  not  with  an 
intention  that  be  shoafd  ppblish  Lt.  (c)  . 

An  executor  or  administrator  may  exhibit  a  bill  for  the  dia- 
covery  of  tj^e  personal  estate  ^f  the  deoeased.  {d) ,  .  .  ,,.,,..) 
If  the  executor  finds  the  affairs  of  the  testator  ao  -cohha 
plicated  a»  to  render  die  administering  of  the  estate  aoMifti^  ' 
MtMf  InfltJtntti  a  suit  against  the  creditors,  for  tHe  pUT^oto"' 
of  llEtridg  their  several  claims'  adjusted  by  the  decree  o^  ibe  ' 
Court,  (e) 

(a)  Com.I]rig.CbaDCei7,(3B.l).  (d)  Coiii.Dig.Chai)cerr,(2B.  1). 
(3  G.  1).  Wri^l ».  Black,  1  Vem.  tOS. 

(b)  IlidmpBoii  v.  Stanhope,  Ambl.  (e)  Buccle  o.  Atl«ti,  2  Vein.  37. 
737.  See'iho  Onnard  v. Dimkin,  Foiibl.TreBLEq.b.4.  pt.3.  e.S.s.S. 
itath'd.lHllf.  noteCu).    Bat  Lord  Talbot,  in  Uoi^ 

(0  Queentbary  e.  Shebbear^  2  rice  v.  Bank  of  England,  Cu.  teap. 
Eden.  330.  Talb.  334,  m'd.  "Alt  to  KOb  O^cb^ 
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An  executor  may,  under  certain  circamsfances,  (/)  file  a 
bill  to  compel  a  legatee  to  refund  his  legacy ;  (g)  though  a 
court  of  law  cannot  entertain  an  action  for  that  purpose.  (A) 

There  has  already  been  occasion  to  shew  (»}  that  a  suit  in 
equity^  commenced  by  the  deceased,  may  be  continued,,  on 
the  part  of  his  executor  or  administrator,  by  a  bill  of  revivor 
merely.  So  in  the  case  of  administration  determined  br 
death,  a  bill  of  revivor,  by  a  subsequent  administrator,  has 
been  admitted.  (J)  And  where  one  of  the  plaintifis  in  a  cre- 
ditor's suit  dies  after  a  decree,  his  personal  representative  has 
a  right  to  file  a  bill  of  revivor,  (it) 

Ag^n,  upon  the  determination  of  an  administration  <ni- 
rante  minare  ^etate,  (I)  or  pendente  lite,  the  suit  may  be  added^ 
to,  and  continued  by  supplemental  biQ.  (m) 

Although  an  executor  cannot  bring  any  action  at  law 
against  a  co-executor,  (n)  yet,  in  a  court  of  equity,  one  ex- 
ecutor may  sue  another,  (o)  Tf  one  of  the  executors  of  a 
mortgagee  be  himself  the  mortgagor,  the  bill  by  the  co-ex- 
ecutors should  not  be  for  a  foreclosure,  but  for  a  sale,  (p) 

If  there  be  a  decree  for  an  account,  to  which  an  executor 
IS  party,  and  the  executor  has  a  debt  which  he  does  not  claim, 
but  lies  £y,  and  the  account  is  taken  and  perfected,  he  shall 
not  bring  a  new  bill  for  his  debt,  and  put  the  estate  to  a 
charge,  thb  being  contrary  to  the  trust  reposed  in  him.  (q) 

In  a  case  where  it  appeared,  on  a  bill  by  an  executor  to  rp- 


formity,  indeed,  the  cstte'of  Buccle  t;. 
Atleo  is  ft  case  where  they  have 
been  aUowtd;  but  they  have  since 
be^n  discountenanced ;  and  the  rear 
SOD  is,  because  this  court  is  satisfied 
that  thej  have  no  right  to  take  away 
the  preference  that  one  creditor 
{ains  over  another  by  his  legal  dili- 
gence." But  see  infra,  p.  1 1 77,  as  to 
friendly  bills. 

(/)  See  ante,  p.  892. 

{g)  See  Doe  v.  Guy,  3  East  123, 
by  Lord  EUenborough. 

(A)  Johnson  v.  Johnson,  3  Bos.  & 


Pull.  169.     3  East.  124. 

(i)  Ante,  p.  579. 

0)  Ante,  p.  597. 

(k)  Bumey  v.  Morgan,  1  Sim.  & 
Stu.  358.  Qiuere,  if  before  a  de*- 
cree:  Ihid,  , 

(/)  ^9i^e,  p.  303. 

(m)  Mitf.  PI.  64.  4th  edit* 

(n)  Ante,  p.  592.  627. 

(o)  Allen  r.  Story,  Toth.  150. 

(p)  Lucas  V.  Seale,  2  Atk.  56. 

{q)  Cowpert^.Cowper,  2P.Wn». 
733. 
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Form  of  bill 
by  mtcotar. 


Ftetief. 


Pleas: 


eoifar:  H  flma  Monging  to  the  le>titor/4h<[t><!te"ttlrt 
deMi  uttrepaid,  and  that  the  ftmliras  beqwtfthlBri'fxl'lilllMl 
the  Omirt  Mfnsed  to  have  ittrantfefred  1o  Hie^ 'tttetiHitWy fat 
«(tared  it  itt-Oovrt  fbr  the  benefit  of  the  infant.  <f><'>^")^  '><^ 

There  has  already  been  occarion  to  shew  that  ittt  <mbM|fa 
nutjr,file  a  Ibill  before  probate.  («)  And  so  nay  MP  lUydi»- 
tcator before  he  haa. taken  oot  lettem  of  adnililiitraliMKI^ 
And  theaubseqamit  probate  or  letters  will  makto' tktf *Mti 
(pood  oinei  if  obtained  at  any  time  before  hearing;  <fcy  0  ^lUft  Jtml 
thdess,  the  bill  mnst  allege  tliat  the  exeonlor  otmillUUiMihMt 
has  obtained  probate  or  letters.  («)  So  an  ezeenlbr;  liAlif(i% 
•  Bcbrt  .fackm  to  reviTe  a  decree,  nrast  Aom'  ikmk^liPhM 
proved  die  will,  (w)  However,  it  is  saflfeiinil  fei*  tM^iliiiMlr 
to  allege  by  the  bill  that  lie  has  dnly  proved  the  wiU,  Mr  tiblk 
out  administration,  without  mentioning  in  whtttJcoMf;^^^''^ 

If  there  are  several  execntors,  tiiey  rndsC  idF  IM;  AioHiigh 
one  of  them  be  an  infant,  (y)    But  where  one  exiM^nfiif  iof . 
several  has  alone  proved,  it  has  been  deoided  diat  be^  nM'  Mb 
without  making,  the  other  ezecntdrs  parties,  alfhDiigb'4lMI|y 
have  not  renounced. (2)  -  ^■■'• 

The  hdr  of  the  mortgagee,  to  wlunn  the  legal  estMe  te 
the  mortgaged  premises  has  descended,  is  a  necessary  party 
to  a  bill  of  foreclosure  filed  by  the  executor  of  the  mort- 
gagee, (a) 

A  plea  that  the  plaintiff,  who  entitles  himself  as  exeeuior 


(r)  Orrok  v,  Binney,  Jacob.  523. 

(s)  Ante^  p.  164. 

(0  Ante,  p.  239. 

(tt)  Ante^  p.  164.  239.  See  Si- 
mons V,  Milman,  2  Sim.  241. 

(o)  Humphreys  v,  Ingledon,  1  P. 
Wms.  753.    S.  C.  Dick.  38. 

(tp)  Comber's  case,  1  P.  Wms. 
766. 

(j:)  I  P.  Wms.  753.  Stone  v. 
Baker,  1  P.  Wms.  753,  in  a  note  by  the 
reporter,  who  adds  a  gtufre,  whether 
there  is  any  difference,  as  to  this 


point,  between  an  administration 
and  an  executorship. 

(y)  16  Vin.  Abr.  251.  tit.  PuciBi. 
(B)  pi.  20. 

(x)  Davies  v.  Williams,  1  Sim.  S. 
In  this  case  the  Vice-Ckancellor  is 
reported  to  have  said  that  where  one 
executor  has  alone  prored,  he  may 
sue  in  equity^  ai  well  at  at  Imo^  wid^ 
out  naming  the  others  as  partiss: 
But  see  antty  p.  1147,  and  Kilby  «. 
Stanton,  2  Younge  &  Jerv.  77. 

(a)  Scott  V.  Nicoll,  3  Russ.  Cbanc. 
Cas.  476. 
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or  administrator,  is  not  exeoator  or  administrator,  though  a  denial  that 
negative  plea,  is  good  in  abatement  of  the  suit  (6)     So  where  ^^^r  •    ^* 
a  plaintiff  entitled  himself  as  administrator  of  an  intestate,  an^ 
the  defendant  pleaded  that  the  supposed  intestate  was  living, 
the  plea  was  allowed,  (c) 

In  Moons  v.  Bernales,  (d)  it  was  held,  that  production  by  a  . 
plaintiff,  suing  as  administrator  to  A.,  of  the  letters  of  ad- 
ministration, was  not  primA  facie  evidence  of  A.'s  death ;  {e) 
but  at  the  hearing,  liberty  was  given  to  the  plaintiff  to  ex- 
hibit interrogatories  to  prove  the  death,  and  the  cause  per- 
mitted to  stand  over  for  that  purpose.  (/) 

Where  a  bill  was  brought  to  be  relieved  touching  a  debt  outlawry : 
due  to  the  plaintiff  as  executor,  the  defendant  pleaded  an  out- 
lawry of  the  plaintiff  in  bar :  but  the  plea  was  overruled,  the 
suit  being  in  outer  droit,  (g) 

The  statute  of  limitations  may  be  pleaded  to  a  bill  by  re-  statute  of  li- 
vivor,  if  the  executor  or  administrator  does  not  proceed  ™^**^*^'>^- 
within  six  years  after  the  abatement  of  a  suit,  provided  there 
has  been  no  decree ;  (A)  for  a  decree  being  in  the  nature  of  a 
judgment,  the  statute  of  limitations  cannot  be  applied  to 
it.  (i)  If  an  executor  or  administrator,  trustee  for  an  infant, 
negle<^ts  to  sue  within  six  years,  the  statute  of  limitations 
shall  bind  the  infant,  (j) 

In  case  of  a  suit  by  co-executors,  the  proceedings  do  not  death  of  co- 
abate  by  the  death  of  one  of  them,  (i)  eiecutor. 

A  debt  due  from  an  executor  cannot  be  set  off  against  a  set-off. 


(6)  Winn  V.  Fletcher,  1  Vera.  473. 
Mitf.  PI.  230.  4th  edit. 

(c)  Ord  V.  Huddleston,  Dick.  510. 
S.C.  cited,  1  Cox.  198. 

(d)  1  Russ.  Chanc.  Cas.  301. 

(e)  See  ante,  p.  346. 

(/)  It  may  here  be  observed,  that 
where  money  i^r  ordered  to  be  paid 
to  A«  or  his  representatives,  (the 
constant  course  upon  payment  to 
creditors')  the  mere  production  of 
the  probate  is  not  sufficient  to  en- 
able the    representative  to    obtain 


payment :  Proof  of  the  death  is  now 
required,  and  that  the  testator  was 
the  party  in  the  cause :  Clayton  v. 
Gresham,  10  Ves.  289. 

{g)  Killegrew  v.  Killegrew,  1 
Vera.  184.    See  anU,  p.  119. 

(A)  HoUingshead'scase,!  P.Wms. 
742.     Mitf.  PI.  272,  273.  4th  edit. 

(i)  Ibid. 

0)  Wych  v.  East  India  Company, 
3  P.  Wms.  309. 

{k)  Toller.  457. 


c 


When  BO  in- 

be  obtained 

restrain  pro- 
ceedinga  at 
Uw,  Itc. 
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debt  due  to  his  testator :  Accoidingiy,  where  the  plaintiff  vm 
residuary  legatee  atid  surviving  execatrix  of  her  husbaad,  to 
whom  A.  aad  a  bankrupt  had  given  a  joint  bond,  the  other 
obligor  beifig  dead,  and  the  plaintiS*  was  indebted  tipon  her 
private  account  to  the  bankrupt,  Lord  Hardwicke  refused  rb 
injunction  to  a  suit  upon  the  bond,  saying,  thai  the  debts  vere 
io  difierent  rights,  and  that  there  was  do  mutual  credit.  (/) 

It  must  be  considered  as  a  rule,  that  an  executor  caooot  be 
ezamiued  as  a  witness  to  increase  the  assets,  (m) 

When  the  Court  has  pronounced  a  decree  for  an  account 
and  payment  of  debts  or  legacies,  under  which  all  credilun 
'  or  legatees  may  claim,  the  executor  or  udministrator  may  ob- 
tain an  injunction  to  restrain  proceedings  by  a  separate  crfr 
ditor  or  legatee,  either  at  law  or  equity  ;  as  the  just  adraiiuS' 
tration  of  the  assets  would  be  greatly  embarrassed  by  iqcIi 
proceedings,  (n) 

Thus,  if  a  decree  be  obtained  on  a  creditor's  bill  for  the  ad- 
ministration of  assets,  and  the  Court  has  thus  taken  on  itself 
the  administration  of  the  estate,  a  creditor  seeking,  and  not 
having  yet  obttuned  satisfaction  at  law,  shall  not  be  suffered 
to  proceed  there :  it  being  impossible,  while  the  decree  u 
considered  as  a  proceeding  for  the  benefit  of  all  the  ext^taa, 
to  permit  some  of  them  to  proceed  elsewhere,  (o)  So  the 
Court  will  restrain  a  person,  who  is  in  the  character  of  m  SM- 
ditor,  from  proceeding  at  law,  although  he  snes  for  imainiir 
tained  damages,  as  npon  breaches  of  a  covenant  to  rqMir; 
fisr  the  Master  may  ascertain  whether  any  h«ea«h  of  ear*- 
twnt  has  been  committed,  and  what  is  the  amooat  at  (ha 
damage.  (;>) 


(0  nriiop  «.  Cbut<j^  3  Atk.  691. 
BMiMte,  p.IlS2. 

(b)  Croft  II.  Pyk(i  3  P.  Wnu. 
180.  Fotfaerbr  v.  Pate,  3  Atk.  604, 
Hnlnn;  i>.  DiUon,  1  Ball  &  B.  414. 
Hunt  D.  Beach,  3  Madd.  SS3.  See 
Cook  V.  Foantain,  3  SwansL  585,  ai 
to  whea  tiie  exscntoi  of  the  granlor 
is  a  iiwniili«l  wtoisi  to  pcovs  Urn 


trust  of  a  term. 

(n)  Mitf.  PI.  168.  «h  adit 
Dtewt;  cThkcker,  B  SwansL  Ml. 
544. 

(o)  Drewtj  v.  Thicker,  S  SwshL 
W.  Clarite  t>.  OrmODde^  Acnb. 
133,134. 

(p)  BUtlOB 


r 


fRirmerly  the  course  was  for  the  executor  to  file  a  bill, 
agdiiist  the  creditor  suing  at  law,  to  obtaio  the  injunction : 
However,  according  to  the  modern  practice,  it  is  unnecessary 
to  file  a  separate  bill  for  that  purpose,  but  an  injunction  may 
ht  applied  for,  in  the  existing  suit,  by  a  motion  on  behalf  of 
the'^laintiff,  or  the  defendant,  the  executor  or  administrator, 
that  the  creditor  may  be  restrained  from  proceeding  at  law,  , 

and  be  directed  to  come  in  and  prove  his  debt  before  the 
Master,  with  the  other  creditors  of  the  testator  or  intes^  '        ** 

^^Ijt.mj^sl^. be  observed,  however,  that  courts  of  equity  wiU  ■ 
uyt  ^e^fraifi  proceedings  of  creditors  at  law  against  execu- 
t({][S  tf f  obtaip  payment  of  debts,*  merely  on  tbq  bill,  filed^ 
uf^tff^^Jhere^is  a  decree :{r)  but  from  the  moment  of  the 
^e^e^f  J  tk,e  .Court  proceeds  on  the  ground  that  the  decree  ii 
a  judgment  in  favour  of  all  the  creditors,  and  that  they  ought 
a^^to J^a  paid  according  to  their  priorities  as  they  then  stand  ; 
a[p4  !^^  ^^^  Qourt  cannot  execute  its  own  decree,  if  it  per- 
Q^Jts  ^Qurta  of  law  to  alter  the  course  of  payment*  (s) 
'.  Jt  is  obvious,  that,  by  means  of  this  practice,  an  executor 
qr  admim^trator  may  compel  the  creditors  of  the  deceased  to 
take  ^n  equal  distribution  of  the  assets  :  and  Courts  of  equity 
\kaj9Gf  .accordingly,  of  late  years  allowed,  for  this  purpose, 
friendly -bills  to  be  filed  against  executors  or  administrators, 
w|iicb  are,  in  truth,  suits  by  them  in  the  name  of  a  creditor 
ag^^i^t  themselves :  The  principle,  on  which  this  sort  of  suit 
is  allowed,  is,  that  as  executors  have  great  powers  of  prefer- 
ence at  law,  (t;)  the  Courts  have  not  disapproved  of  their 
coming  in  the  shape  of  an  application  by  a  creditor  to  give  a 
judgment  to  all  the  creditors,  and  to  secure  a  distribution  of 
the  assets  without  preference  to  any.  (ti?)     Considerable  in- 

(<q)  Paxtonv.  Douglas,  8  Ves.  520.  Lef.  299. 

Perry  v.  Phelips,   10  Ves.  39.  40.  (v)  See  mite,  ft,  679. 

A  legatee  may  make  the  application :  (w)  18  Ves.   469.    In  Brady  v. 

Clarke  V.  Ormonde  :  Jacob.  122.  Sheil,  1  Campb.  147,  it  was  stated 

(r)  Rush  v.  Higgs,  4  Ves.  638.  on  behalf  of  the  defendant,  an  exe- 

{$)  lArgttn  V,  Bowen,  1   Scho.  &  cutor,  that  at  a  meeting  of  creditors 

4  G                               ■   "    '    "'" 
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convenience,  however,  arose  from  the  practice  as  it  at  first 
prevailed  ;  the  executor  frequently  applying  for  the  pDurposey 
not  of  preventing  a  preference,  but  of  preventing  the  pay- 
ment of  any  creditor,  and  keeping  the  assets  himself:  Iiord 
Eldon,  therefore,  introduced  the  rule,  that,  where  the  answer 
does  not  state  what  the  assets  are,  the  executor  shall  be 
called  upon  to  state  them  by  affidavit,  so  as  to  enable  the 
Court,  if,  in  its  discretion,  it  should  think  fit,  to  order  him  to 
pay  in  the  balance  in  his  hands,  (x) 

The  plaintiff  at  law  is  entitled,  upon  the  injunction  being 
granted,  to  have  his  costs  of  the  action  paid  by  the  execu- 
tor, up  to  the  time  when  he  had  notice  of  the  decree :  (y)  And 
if  the  creditor  commences  his  action  at  law  before  bill  filed. 


of  a  deceased  insolyent,  called  by 
the  executor,  they  agreed  to  a  rate- 
able distribution,    on  the  faith   of 
which  he  executed  a  deed  of  assign- 
ment of  all  the  assets  which  had 
come  to  his  hands,  for  the  benefit  of 
the  creditors :  And  Sir  James  Mans- 
field  seemed  to  think   that  this,  if 
made  out  by  evidence,  would  be  a 
good    defence :     And    the    learned 
judge  said,  that  he  wished  it  were 
more  generally  known  (for  he  be- 
lieved, that  lawyers  in  the  Court  of 
K.  B.  were  not   aware  of  it,)  that 
through  the  medium  of  a  court  of 
equity,  the  creditors  of  a  deceased 
insolvent  may  always  be  compelled 
to  take  an  equal  distribution  of  the 
assets  :  It  was  only  necessary  for  a 
friendly  bill  to  be  filed  against  the 
executor   or   administrator,    to    ac- 
count ;  after  which,  the  chancellor 
would   enjoin  any  of  the  creditors 
from  proceeding  at  law.     It  would 
appear,    from    the    expressions    of 
Lawrence,  J.  in  Meux  v.  Howell,  4 
FAst.  10,  that  the  same  o])ject  mi<;ht 
be  gained,  by  the  executor  confebsing 


a  judgment  to  a  trustee,  to  a  suffi- 
cient amount  to  cover  the  assets^ 
and  afterwards  pleading  this  judg- 
ment to  an  action  by  a  litigious  cre> 
ditor :  But  it  is  clear,  from  the  sub- 
sequent decision  of  Tolputt  v.  Wdfa^ 
1  M.  &  S.  395,  that  such  a  course  is 
impracticable ;  for  it  was  held  in  that 
case,  Uiat  such  a  judgment  as  that 
proposed  could  not  be  pleaded  in 
bar  to  the  action  :  See  ante,  p.  681, 
(x)  Gilpin  v.  Lady  Southampton, 
18  Ves.  469.    Paxton  v.  Douglas, 
8  Ves.  520.     Drewry  v.  Thacker,  3 
Swanst.  546.     Clarke  v,  Ormonde, 
Jacob.  125. 

(y)  Dyer  v.  Kearsley,  2   Meriv. 
483,  note  to  Terrewest  v.  Featherby. 
Paxton  V.  Douglas,  8  Ves.  520.    In 
Drewry  i\  Thacker,  3  Swanst.  541, 
Lord  Eldon   said,  that    the    usual 
form,  in  which  the  order  for  the  in- 
junction was  drawn,  was  improper; 
inasmuch  as  the  parties  entitled  to 
the  injunction,  if  they  were  required 
to  pay  costs  as  a  preliminary,  might, 
from  the  situation  of  the  assets,  be 
unable  to  obtain  it  in  time. 
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and  then  discontinues  it,  and  comes  in  under  the  decree,  he 
will  be  entitled  to  prove  his  costs  at  law,  in  addition  to 
his  debt,  {z)  Bat  he  shall  not  be  allowed  the  costs  of  fur- 
ther proceedings  at  law  after  actual  notice  of  the  decree,  (a) 
nor  his  costs  of  the  motion  to  restrain  his  proceedings.  (6) 

If,  after  a  decree  to  account,  the  executor  permits  the  cre- 
ditors to  proceed  at  law,  he  will  be  responsible :  and  if  the 
creditors  take  property  of  the  testator  in  execution,  the  exe- 
cutor will  not  be  able  to  charge  it  to  the  estate :  he  may  be 
allowed  to  stand  in  the  place  of  those  creditors  against  the 
estate,  but  he  cannot  do  more,  (c)  But  if  the  creditors  ob- 
tain judgment  after  notice  of  a  decree,  and  levy  on  the  tes- 
tator's property,  the  Court  of  Equity  will  compel  them  to 
restore  it.  {d) 

With  respect  to  restraining  a  creditor  from  proceeding, 
after  a  decree,  upon  a  verdict  or  judgment  recovered  by  him 
against  an  executor  or  administrator,  the  following  distinction 
was  taken  by  Lord  Eldon,  in  Brook  v.  Skinner :  (e)  That  if 
the  plaintiff  at  law  has  recovered  judgment  de  bonis  testatoris, 
the  Court  will  restrain  the  creditor  from  taking  execution  on 
such  judgment :  but  that  if  he  has  recovered  de  bonis  propriis, 
the  Court  will  not  restrain  the  execution.  So,  in  Clarke 
V.  Ormonde,  {f)  his  Lordship  said,  that  if  a  creditor  has  ob- 
tained a  judgment  by  which  the  executor  is  personally  liable, 
de  bonis  propriis,  the  Court  had  nothing  to  do  with  it' :  but 
if  it  is  a  judgment  de  bonis  tesiaioris,  it  certainly  would  be 
a  case  for  an  injunction.  And,  in  Terrewest  v.  Featherby,  (g) 
where  the  executor  pleaded,  to  an  action  on  a  bond,  non  est 
factum,  and  plene  administravit,  upon  both  which  pleas  issue 
was  joined,  and  a  verdict  entered  for  the  plaintiff,  his  Lord- 
ship refused  an  injunction,  on  a  decree  to  account  being  ob- 

(i)  Goate  v.  Fryer,  3  Bro.  Chanc.         (f )  Clarke  v.  Ormonde,   Jacob. 
Cas.  23.    S.C.  2C0X.  201.  122. 

(a)  Paxton  v.  Douglas,  8  Ves.  ^     (rf)  Ibid. 
521.  Currer.  Bowyer,  3  Madd.456.  (e)  2  Meriv.  481,  note. 

(ft)  3  Madd.  456.  Anon.  2  Sim.  &         (/)  Jacob.  124. 
Stu.424.  (g)  2  Meriv.  480. 
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tained,  obseryingy  that  the  Conri  had  neTer  so  interfere^ 
upon  a  jadgment  de  bonis  proprii*.     And,  in  Dr&mnf  f. 
Tiacksr^  (A)  his  Lordship  expressed  strong  doabts  ifhetlier, 
if  jadgment  is  recorered  against  an  execator,  ander  rach  div 
cumstances  that  he  cannot  be  permitted  at  law  to  diapute 
assets,  he  can  obtain  an  injunction  in  a  court  of  equity  on  an 
affidarit  denying  assets :  And  his  Lordship  intimated  his  opi* 
nion,  that  there  was  no  instance  in  the  history  of  the  Court  of 
Chancery,  where,  after  a  judgment  at  law  ds  bonis  iesiataris 
st  si  mm  ds  bonis  propriis  of  an  executor,  and  execntim  i^ 
sued,  the  proceedings  at  law  had  been  restrained,  on  a  deone 
subsequently  obtained  for  administration  of  the  assets.    Hut, 
in  Lord  y.  Wormleighton,  (t )  the  executor  pleaded,  to  an  ae-- 
tion  by  a  creditor,  non  assumpsit,  a  set-off,  and  plens  oiU- 
nistravit,  and  the  verdict  was  against  him  on  all  these  plaas : 
And,  on  a  decree  for  the  administration  of  the  estate  haying 
been  pronounced  pending  the  action.  Lord  Eldon  granted  an 
injunction  against  the  creditor,  with  a  direction  that  the  exe- 
cutor should  pay  the  costs  at  law,  including  the  costs  of  the 
trial :  And  his  Lordship,  obseryed,  that  the  case  had  been  ar-, 
gued  as  if  it  was  the  case  of  a  jadgment  de  bonis  iesiaioriSp 
et  si  nan,  de  bonis  propriis  :  but  that,  in  fact,  it  was  a  judg- 
ment for  the  damages  de  bonis  testaioris,  and  for  the  costs 
only  de  bonis  propriis  ;  and  as  to  the  plea  of  non  assumpsit, 
it  was  not  a  false  plea ;  for  that  if  the  executor  merely  puts 
in  issue  the  fact  of  the  debt,  that  is  not  false :   And  his  Lord- 
ship added,  that  he  was  not  sure  that  he  had  not  a  wrong  no- 
tion of  this  at  the  time  of  deciding  Terrewest  v,  Featherby.{j) 
So,  in  Fielden  v.  Fielden,  (t)  after  a  decree  for  the  adminis- 
tration of  assets,  the  executor  pleaded,   to  an  action  by  a 
bond  creditor,  non  est  factum  and  plene  administravil ;  after 
which,  an  application  was  made  for  an  injunction  to  restrain 
the  creditor  from  proceeding  inr  the  action :  It  was  contended, 
on  behalf  of  the  creditor,   that  as  the  executor,  instead  of 
giving  notice  of  the  decree,  had  pleaded  pleas  which,  upon 

(A)  3  Swanst.  542,  543.  547.  548.  (j)  ^^*  ^(P^fl' 

(i)  Jacob.  148.  (Jc)  1  Sim.  &  Stu.  255. 
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being  falsified,  would  entitle  the  plaintiff  to  judgment  de 
bonis  tesiatoris,  et  si  non,  de  bonis  propriis,  the  Court  would 
not  restrain  the  creditor  from  proceeding  at  law,  and  Terre- 
west  V.  Featherby,  and  Brook  v.  Skinner ^  were  cited  :  To 
which  it  was  answered,  that  the  case  of  Harrison  v.  Beecles, 
before  Lord  Mansfield,  (/)  had  decided,  that  an  executor  who 
pleaded  plene  administravit  was  only  liable  to  the  extent  of 
assets  come  to  his  hands :  And  Sir  John  Leach,  V.C.  granted 
the  injunction,  observing,  that  he  considered  the  law  to  be  now 
settled  according  to  the  doctrine  laid  down  by  Lord  Mansfield 
in  Harrison  v.  Beecles :  And  his  Honour  further  observed, 
that  since,  in  the  present  case,  it  appeared,  from  afiidavits, 
that  the  executor  had  pleaded  to  the  action  merely  for  the 
purpose  of  getting  time  to  apply  to  a  court  of  equity,  that 
Court  would  have  protected  the  executor,  on  that  ground 
alone,  according  to  the  decision  of  Lord  Eldon,  in  Dyer  v. 
Kearslepy  {m)  where  the  executor  submitted  to  a  judgment 
by  default,  merely  with  a  view  to  apply  to  a  court  of  equity. 

With  great  deference,  it  is  submitted,  that  some  of  the 
above  distinctions  and  observations  appear  to  have  been  made 
without  a  perfectly  clear  apprehension  of  the  nature  and  con- 
sequences of  judgments  at  law  against  executors  and  admi- 
nistrators. In  the  first  place,  it  must  be  observed,  that  there 
are  but  two  cases  in  which  the  judgment  against  an  executor 
is  de  bonis  testaioris,  et  si  non,  de  bonis  propriis:  viz., 
where  he  pleads  a  release  to  himself,  or  ne  unques  execu- 
tor :  (n)  In  all  other  cases,  without  respect  to  the  plea 
being  false,  or  even  false  within  the  knowledge  of  the  execu- 
tor, the  judgment  for  the  debt  or  damages  is  de  bonis  testa- 
toris  merely,  and,  for  the  costs  only,  de  bonis  testatoris,  et  si 
non,  de  bonis  propriis.  (o)     Hence  it  appears,  that,  upon  a 

(/)  Cited,  3  T.  R.  688.  instance,  and  not  de  bonis  testatoris 

(to)  2  Meriv.  482.  at  all :  as  where  the  executor  is  sued 

(n)  1  Saund.  335,  336.  b.  note  to  as  assignee  for  rent  accrued  since 

Hancocke  v.  Prowd.    See  infra,  p.  the  death  of  the  testator,  on  a  lease 

1215.  1216.  made  to  him  ;  Ante,  p.  1076  :  or  on 

(o)  Ibid.     In  some  instances,  in-  his  own  promise   in  writing,  upon 

deed,   the  judgment  is  against  the  good  consideration,  to  pay  the  debt 

executor  de  bonis  propriis  in  the  first  of  the  testator :  Ante,  p.  1096 :  or,  in 
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plea  of  phm  admbiiMtrami,  the  jndgnieiit  eaa  la  ad  M9  hs 
entered  de  Bkmii  f^tfolorw,  al  «t  mii,  4e  hmk  pr^jprllt;  md 
the  GMe  of  Harrimm  t.  Bsaete  does  not  go  to  muAurim  m 
judgment  of  that  nature  to  Ae  eztinit  of  the  aiisli  fomoA  If 
yerdbt  to  be  in  the  bands  of  the  execntor^bntdpeJJctfsaWs^y 
that  the  judgment  shall  be  entered  d$  Bontt  UUmUnm  fa 
that  som  only,  and  not  for  the  whole  ddbt  or  danuigiv  ^rtval. 
But,  secondly,  every  jadgmient  at  law  leooTeied  againit  aa 
ezecntor,  (except  a  jndgment  of  assets  ta  ykfinntf)  whedMT, 
by  default  or  upon  demurrer,  or  open  ▼erdiet,  whatarer  Imy 
be  the  nature  of  the  plea»  is  conclnsiye  on  the  eaeoliter  ttsl 
he  has  assets  to  satisfy  it;  (jp)  and,  consequently,  whathte  the 
judgment  be  de  hani$  ieMiaiarii,  ei  $i  mm,  de  fiowEt  jproprik, 
or  de  ftomt  teetaiarii  merely,  the  executor  il  equally  eoB- 
pellable  to  pay  the  debt  and  costs  ultimately  tfat  of  Mb  own 
pocket,  if  the  assets  are  deficient,  (q)  liie  course  of  eoii- 
pelling  the  payment  is,  indeed,  difiisrent ;  for,  on  the  fimasr 
judgment,  the  creditor  may  have  execution  de  hmie  prapBik 
forthwith,  if  no  goods  can  be  found  by  the  sheriff  whieh  weie 
the  testator^s :  whereas,  on  the  latter  judgment,  the  creditor, 
unless  the  sheriff  returns  a  dewuiavii  to  the  Jleri  fadae^ 
must  proceed  by  scire  fieri  enquiry,  or  by  action  of  debt  sug- 
gesting a  devastavit »  (r) 

HeDce,  it  should  seem  to  follow,  that  if  the  principle  is, 
that  a  court  of  equity  will  not,  by  injunction,  exclude  credi- 
tors, proceeding  at  law,  from  the  benefit  of  that  due  diligence 
by  which  they  have  established  a  right  to  be  satisfied,  either 
out  of  the  assets  of  the  deceased,  or  de  bonis  propriis  of  the 
representative,  (s)  that  principle  would  apply  to  every  case 
where  a  creditor  has  obtained  a  judgment  at  law  of  any  kind 
other  than  a  judgment  of  assets  quando  acciderint,  (except 
cases  such  as  Dyer  v.  Kearsley  and  Fieldeu  v.  Fielden,  where 

debt  on  a  judgment  suggesting  a  £2e-  (p)   1    Saund.    219.  b.  note    to 

vastuvU:  See  tra/ra,  p.  1224.  But  in  Wheatleyv.Lane.  Scetii^Yi,p.l201. 

these  cases  he  is  sued  in  his  indivi-  (9)  1  Saund.  337,  note  (1). 

dual  capacity,  in  the  debet  and  de-  (r)  See  infroy  p.  1223.  1224. 

tinet,  and  he   cannot  plead  pletie  (5)  See  3  Swanst.  547. 
adminittravit. 
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the  executor  has  taken  steps  merely  with  a  view  to  gain  time 
to  apply  to  the  Court  of  Equity :)  because  by  the  judgment, 
in  every  case^  the  creditor  has  established  a  right  to  proceed 
against  the  goods  of  the  representative,  in  the  event  of  a  de- 
ficiency of  the  goods  of  the  deceased. 

It  may  be  observed,  in  conclusion,  that  an  executor  or  Executor  can- 
administrator  will  not,  according  to  the  doctrine  of  one  of  the   °^  pauper^' 
cases,  be  allowed  to  sue  as  a  pauper,  "  because  the  indulgence 
intended  poor  persons  not  of  ability  to  sue  for  their  rights 
in  formd  pauperis,  extends  only  to  persons  suing  in  their 
own  rights,  and  not  as  executor  or  administrator."(0 

(t)  Paradice  v.  Sheppard,  1  Dick.  136.    Beames  on  Costs,  78. 
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OF     REMEDIES     AGAINST     HSRCtnOR 
TRATORS. 


AND     ADMlNlft- 


IN  the  last  place,  it  is  proposed  to  treat  of  the  remedies 
against  executors  and  administrators,  by  means  of  vhich 
their  vurious  duties  aiid  liabilities  may  be  enforced,  j 


CHAPTER  THE  FIHST. 


OP     REUBDIBS     AGAINST     EXECUTORS     AND     ADMINIS- 
TRATORS  AT   LAW. 


No  action  lies  An  action  of  debt  does  not  lie  agmnst  an  execntor  or  ad- 
cutorin^Wch  '"'""t™''"'  "P*"*  *  simple  contract,  when  the  testator  or  in- 
the  tettator  testate  could  have  waged  his  law; (a)  not  because  such  action 
die 


could  bare 
waged  his 


with  the  person,  but  because  the  executor  or  adminis- 
trator, as  he  is  presumed  to  be  ignorant  of  the  contract  made 
by  the  testator  or  intestate,  cannot  wage  hblaw.  (&)  Ac- 
cordingly,  debt  does  not  lie  agdnst  an  executor  or  adminis- 
trator upon  an  award  made  in  the  lifetime  of  his  testator, 
because  he  might,  if  living,  wage  hb  law  to  this  action,  (c) 

(a)    Barry  v.  RobtnsoD,    1  New  (c)  Hampton  v.  Bojei,  Cro.  Elk. 

Hep.  a93.  SSr.     Bowyer   u.  Garland,  2   Roll. 

(6)  Pinchon's  case,  9  Co.  87.  b.  Abr.  107.  (C).  pi,  3.     2  Saund.  73, 

Bowyer  i;.  Garland,  Cro.  Eliz.  600.  note  (3),  to  Roberts  «.  Mariett 
Hambly  d.  Trott,  Cowp.  375. 


Ch.  I.]     Of  Remedies  against  an  Executor  at  Law. 


1185 


But  where  the  testator  or  intestate  himself  could  not  have 
waged  his  law,  debt  lies  against  his  executor  or  administrator; 
as  debt  for  rent  upon  a  parol  lease  made  to  the  deceased,  or 
by  a  gaoler  for  diet  provided  for  him  while  in  prison,  (cf) 
For  the  same  reason,  debt  on  simple  contract  lies  against  an 
executor  or  administrator  in  the  Exchequer,  because,  in  that 
Court,  no  wager  of  law  is  allowed,  (e)  Again,  debt  lies 
against  an  executor  or  administrator  upon  a  simple  contract 
made  with  himself  after  the  death  of  the  testator  or  intes- 
tate :  for  the  principle,  that  the  defendant  cannot  wage  his 
law,  does  not  apply  in  such  a  case,  where  the  undertaking  to 
pay  originates  with  the  personal  representative,  who  is,  there- 
fore, well  acquainted  with  the  transaction,  (f)  And  it  has 
always  been  held,  that  assumpsit  lies  against  an  executor  or 
administrator,  upon  the  simple  contract  of  his  testator  or  intes- 
tate ;  because,  in  that  action,  no  wager  of  law  is  allowed,  (g) 
It  must  be  further  observed,  that  if  an  action  of  debt  be 
brought  against  an  executor  or  administrator,  where  the  tes- 
tator could  have  waged  his  law,  as  on  simple  contract,  or  upon 
an  award,  the  executor  or  administrator  must  demur;  for  if  he 
pleads  in  bar  to  the  action,  and  a  verdict  is  found  against 
him,  he  cannot  take  advantage  of  it  afterwards,  either  in 
arrest  of  judgment,  or  by  writ  of  error.  (A) 


(d)  9  Co.  87.  b. 

(e)  9  Co.  87.  b.  So  a  concessit 
solvere,  which  lies  by  custom  in  the 
courts  of  the  cities  of  London  and 
Bristol,  the  county  of  the  borough 
of  Carmarthen,  and  other  places, 
being  an  action  of  debt  upon  simple 
contract,  cannot  be  brought  against 
an  executor  or  administrator,  be- 
cause he  cannot  wage  bis  law  :  but 
by  the  custom  of  London,  the  de- 
fendant can  never  wage  his  law  in 
this  action,  and  therefore,  a  concessit 
solvere  lies  there  against  an  execu- 
tor   or    administrator :     Snelling's 


case,  5  Co.  82.b.  S.  C.  Cro.  Eliz. 
409.     1  Saund.  68.  note  (2). 

(/)  Riddell  v.  Sutton,  5  Bingh. 
206. 

(g)  Ante,  p.  511.  note  (o).  1  Saund. 
217,  note  :  notwithstanding  what  is 
said  to  the  contrary  in  Slade  v.  Mor- 
ley,Yelv.20.  Plowd.l82.9Co.87.b. 

{h)  Norwood  v.  Read,  Plowd. 
182.  Fitz.  Exors.  21.  Edgcombe 
V,  Dee,  Vaugh.  97.  100.  Fisher  v, 
Richardson,  Cro.  Jac.  47.  S.  C. 
Yelv.  55.  Palmer  w.  Lawson,  1  Sid. 
333.  1  Saimd.  68,  note  (2),  to 
Turbill's  case.  2  Saund.  74,  note  (2), 
to  Roberts  v.  Mariett. 
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lt WW  holdc-D,  in  Altitu  v.  HUl,  (■ )  and  UnvktM  v.  &n- 
4*nr{jj)  tliAt  an  actioo  raigfat  bo  muDtaJDcd  in  »  fiovtd 
eomnioB  Uw  against  an  Bxeootor,  apon  hu  proBUse  to  (■?  i 
general  l^acy,  in  consideTation  of  ssseU.  But  ibeM  nM 
we  cansdered  as  oiermled  bv  Ibe  decision  of  DmIu  t. 
■Vf r«/< :  (iti)  There  an  action  of  assmnpsit  «a«broagbtapiMl 
tbc  rx<N:iilor,  for  the  arrears  of  an  aonuitT  bequeathed  to  fti 
vife  of  the  plaintiff :  The  executor  oeTer  made  any  expRM 
promise  to  pay  ;  but  the  assets  were  sufficient  to  satisfy  ik 
plaintiff's  demand :  It  was  contended  for  the  ptatatiff,  tW 
where  a  man  is  under  a  legal  or  equitabl*.'  obligation  (o  ptj, 
the  law  implies  a  promise,  ibongh  none  were  errr  mads: 
And  for  this  the  case  of  Hawktt  t.  Saunders  was  cited  :  Bil 
the  Court  of  K.  B.  decided,  that  the  action  could  notti 
tnaioluined :  And  Lord  Kenyon,  in  giving  his  judgnM^ 
made  the  following  observaliont :  "The  supporting  of  6m 
pr«.-soiit  action  would  be  attended  with  the  most  pemiciirai 
(^on>equeucea ;  and  I  believe,  that  uo  action  till  lately  (Cttt^ 
one,  in  the  time  of  the  Commonwealth)  for  a  legacy,  hof  faMi 
supported  ill  a  court  of  law.  The  iirguments,  which  have  of 
late  years  been  advanced  in  support  of  this  action,  are 
founded  on  tbe  supposed  justice  of  the  case,  and  the  coo- 
veiiit^nce  of  tiic  parties :  but  when  it  is  considered  in  what 
muiincr  u  court  of  equity  interposes  in  suits  for  legacies,  in 
taking  care  that  provision  is  made  for  the  different  parties 
entitled,  and  what  inconvenience  and  even  ruin  to  private 
families  would  biivc  ensued  from  determining  that  an  actioD 
can  be  brought  in  a  court  of  law  for  a  legacy,  I  think  that 
those  who  have  wished  to  support  the  action  in  a  common 
law  court,  would  hesitate  before  they  came  to  the  conclusion 
that  the  action  can  be  maintained  :  If  au  action  will  lie  for  a 
legacy,  no  terms  can  be  imposed  on  the  parly  who  is  entitled 
to  recover;  and,  therefore,  when  the  legacy  is  given  to  a 
wife,  the  husband  would  recover  at  law,  and  no  provision 
could  be  made  for  the  wife  or  family:  whereas,  a  court  of 
equity  will  take  care  to  make  some  provision  for  the  wife  in 

(0  (;o*Tp.  284,  (,;;)  Cowp.  280.  {kk)  4  Term  Rep.  660. 
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such  a  case :  But  the  whole  of  this  admirable  system,  which 
has  been  founded  in  a  court  of  equity,  will  fall  to  the  ground, 
if  a  court  of  law  can  enforce  the  payment  of  a  legacy:  I  men« 
tion  these  as  decisive  reasons  in  my  mind  against  the  juris- 
diction of  the  courts  of  law  over  this  subject ;  and  I  know 
that  they  have  influenced  those  who  once  entertained  an  idea 
that  this  action  could  be  supported." 

It  will  be  observed  that,  in  Deeks  v.  Strutt,  the  executor 
had  not  expressly  promised  to  pay ;  and  this  circumstance  has 
led  to  doubts  whether  the  decision  of  that  case  went  further 
than  to  determine  that  an  action  for  a  legacy  cannot  be  sup- 
ported upon  an  implied  assent  in  law  of  the  executor,  and 
whether  an  action  will  not  still  lie  upon  an  express  promise 
by  him  in  consideration  of  assets^  or  upon  an  express  admis- 
sion by  him,  that  he  has  money  in  his  hands  for  the  payment 
of  the  legacy.  (J)  However,  the  judgment  of  Lord  Kenyon 
has  been  generally  considered  as  an  unqualified  decision,  that 
an  action  at  law  cannot  be  maintained  for  a  legacy,  (k)  And 
in  a  recent  case  (/)  it  was  holden  by  the  Court  of  K.  B.,  that 
an  action  at  law  for  a  distributive  share  of  an  intestate's  pro- 
perty cannot  be  maintained  against  the  personal  representa- 
tive, although  he  may  have  expressly  promised  to  pay.  (nt) 

But  the  law  is  different  with  respect  to  specific  legacies ;  secus,  as  to  a 
for,  after  an  assent  by  an  executor  to  a  specific  legacy,  he  is  g^' after; 
clearly  liable  at  law  to  an  action  by  the  legatee ;  because  the  »c^*- 
interest  in  any  specific  thing  bequeathed  vests  at  law  in  the 


a»- 


(J)  See  the  judgment  of  Grose,  J. 
in  DeeWa  v,  Strutt,  5  Term  Rep.  693, 
and  of  Lawrence,  J .  in  Doe  v.  Guy, 
3  East.  124,  and  the  case  of  Gorton 
V.  Dyson,  1  Brod.  &  Bingh.  219. 

(*)  By  Littledale,  J.,  7  B.  &  C. 
544.  See  also  Nicholson  v.  Sher- 
man, T.  Raym.  23.  S.  C.  Sid.  45. 
Farish  v.  Wilson,  Peake.  N.  P.  C. 
78. 

(/)  Jones  ».  Tanner,  7  B.  &  C. 
542. 

(m)  See  also  Johnson  v,  Johnson, 


3  Bos.  &  Pull.  169,  where  Lord  Ai- 
vanley,  C.  J.  observed  that,  "  if  an 
executor,  thinking  that  he  has  settled 
the  affairs  of  his  testator,  pay  the 
legacies,  I  have  no  difficulty  in  say- 
ing that  a  court  of  common  law 
would  not  entertain  an  action  for 
money  had  and  received,  against  a 
legatee,  since  such  a  court  cannot 
take  into  consideration,  as  a  court  of 
equity  would  do,  the  mode  in  which 
the  funds  might  have  been  ap- 
plied." 
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legatee,  upon  the  asseot  of  Ihe  executor,  («)  Therefore,  a 
devisee  of  chattel  leaseholds  may  bring  ejectment  to  recover 
them  agaiuat  the  exercutor,  after  an  assent  by  him  to  the  be- 
quest, (o)  So  an  action  of  trover  will  lie  for  a  specific 
legacy,  after  the  executor  has  assented.  { p) 

It  must  also  be  observed,  that  executors  may,  by  arrange- 
ment with  the  legatee,  cease  to  hold  the  money  bequeathed 
in  their  character  of  execntors  ;  in  which  case  they  are  ob- 
viously liable  to  be  sued  at  law  :  Thus,  in  Gregory  v.  Har- 
mon,(g)  the  plaintiff  and  three  others  being  residuary  lega- 
tees under  the  will  of  one  T.  P.,  the  defendants,  as  the  ex- 
ecutors named  in  the  will,  accounted  with  them,  and  having 
paid  to  the  latter  the  respective  sums  due  to  them  thereon, 
took  from  them,  and  from  the  platntiS',  a  release,  but  did  not 
pay  the  plaintiB*  his  share,  be  having  consented  to  allow  it  to 
remain  in  their  hands :  And  it  was  held,  that  the  money  not 
being  retained  by  the  defendants  in  their  character  of  ex- 
ecutors, the  plaintiff  was  entitled  to  recover  it  in  an  action 
at  law.  (r) 

It  has  been  shewn,  that  in  the  case  of  an  action  brought 
by  execntors,  they  must  all  join  whether  they  have  adminis- 
tered or  not.  (>)     But  the  rule  as  to  joinder  is  different  in 

(n)  pKTamour  v.  Yardky,  Plovd.  cutora,  aiod  oae  or  more  will  not 
539.  Westnicic  v,  Wyer,  4  Co.  join  with  the  rest  in  prosecuting  the 
38.  b.     Bastard  «.  Stukel;,  2  Lev.      mil,  the  Court  will  iuue  a  si 


309.     BartOD's  case.  Freeman.  289.  ad  sequendum  s'lmul,  and  upon  tbeir 
YouDg  V.  Holmes,  1  Stra.  70.     Doe  non-appearance  at  the  return  of  it, 
«.  Guy,  3  East.  120.     If  it  should  will   give   judgmertl   of   leeera^ee; 
afterwards  appear,  that  there  is  a  de-  vh.   Idea  comid.  eit  quod  prtd.  A. 
ficiency  of  assets  to  pay  creditors,  itquatar  solus  sine  iptit  T.  &  R,  Ber- 
ths Court  of  Chancery  will  interfere,  $usprird.  W.  de  placito  prttd.;  so  as 
and  make  the  legatee  refund  in  the  to  enable  the  others  to  proceed  wilb- 
proportion  required :  3  East.  123.  out   them:    Wentw.  Off.   Ex.  S13. 
(o)  3  East.  120.  14th  edit.:  And  it  should  seem,  Oat 
(p)  Williams  u.Lee,  3  Atlt.  223.  an  executor,  who  has  been  so  Mvered, 
(j)  1  Moore  U  P.  209.  cannot  sue  execution,  if  he  live  to 
(r)  See  also  Meert  u.Moessard,  judgment:  Ibid.  225.    He  ceHainly 
I  Moore  &  P.  8.  cannot    acknowledge    satisfaction  : 

(i)  Ante,  p.  1147.  If  an  action  be  Ibid. 
brought  in  the  name  of  several  eie- 
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actions  against  executors  or  administrators :  Therefore,  where 
the  defendant  pleads  in  abatement  that  he  has  one  or  more 
co-executors  who  ought  to  be  joined,  he  must  aver,  not  only 
that  the  co-executor  is  alive,  {t)  but  that  he  has  administer^ 
ed ;  because  it  is  only  necessary  to  sue  so  many  of  the  ex- 
ecutors as  have  administered,  (ti) 

In  an  action  against  a  married  woman  executrix,  the  husband 
must  be  joined  as  a  defendant,  (v)  And  they  must  both  plead ; 
otherwise  it  will  be  a  discontinuance,  (w)  If  a  feme  covert  and 
a  stranger  are  executors,  the  action  must  be  against  the 
stranger,  executor,  and  the  husband  and  wife,  executrix,  (x) 

If  trover  be  brought  against  a  defendant  executor,  and 
others  not  executors,  and  the  jury  either  find  them  all  guilty, 
or  the  executor  not  guilty,  and  the  others  guilty,  the  judg- 
ment wiU  be  erroneous,  because  an  action  of  trover  does  not 
survive  against  an  executor  for  a  conversion  by  his  testator, 
and  the  defendants  are  improperly  joined,  inasmuch  as  the 
judgment  against  them  is  different :  But  the  plaintifiT  may 
cure  this  defect  by  entering  a  nolle  prosequi  against  the  ex- 
ecutor, and  taking  his  judgment  against  the  others.  ( y) 

If  one  of  two  executors  dies,  an  action  cannot  be  brought 
against  the  surviving  executor,  and  the  executor  of  the  de- 
ceased executor,  but  must  be  against  the  survivor  alone,  (z) 

A  defendant  may  be  declared  against  as  executor  or  ad-   Process, 
ministrator,  although  the  process  only  describes  him  gene- 
rally, (a) 

Where  an  attorney  is  sued  as  executor  or  administrator,  he 


(0  Hilbert  v.  Lewis,  Freeman. 
268. 

(m)  Bro.  Exors.  20.  83.  Wentw. 
Off.  Ex.  205.  14th  edit.  Swallow  v. 
EmbenoD,  1  Lev.  161.  Com.  Dig. 
Abatement,  (F.  10.)  Alexander  v, 
Mawman,  Willes.  42.  1  Saund. 
291.  k.  note. 

(v)  Com.  Dig.  Admon.  (D). 

(w)  Aylworth  v,  Fenn,  Freeman. 
351. 

(j)  Com.  Dig.  Abatement.  (F.  20). 


(y)  Dale  v.  Eyre,  1  Wils.  306. 
1  Saund.  207.  a.  note  to  Salmon  v. 
Smith :  but  the  misjoinder  could  not 
be  so  cured  in  an  action  on  a  con- 
tract :  1  Saund.  207.  a.  note. 

(z)  1  Roll.  Abr.  928.  tit.  Exors. 
(Z).  But  if  the  executor  of  the 
executor  administer  with  the  other, 
an  action  lies  against  both  as  execu- 
tors: Ibid, 

(a)  Watson  v.  Pilling,  3  Bred.  & 
Bingb.  4.    S.  C.  6  Moore.  66. 


nw 


Of  Remediei  (gainst  an  EMCutar.    [Pt.  v.  Bk.  f i. 


ihdi  not  be  allowad  his  {irfarilege  ef  being  toed  m  hm  oirm 
miirtliyfaaL(&) 

If  a  etgfioi  iaioes  agginit  two  ex»mtonh  wVifck  M  t»  Ma 
is  letkuMd  mm  Ht  kmmimp  bat  the  other  appeen^.tfitlplHD 
tiff  ahiill  proceed  egeiort  hnn  that  ap|mni  ebd  dWIkfii 
judgment  against  both,  (c) 

Ezecntots  or  adminbtrators  ire  priyilegpd  fiMm  Mrii^ 
irhere  they  merely  act  m  omtmr  droU^  and  haTto  dfllyiA* 
riHBisterad  the  efiSiDts  of  the  deoeased.  (tf )  Bat  wifasw-  m 
eAcator  or  administrator  has  persmally  promised  to  mf  % 
debt,  he  may  be  arrested  on  sn^h  promise.  (# )  So  mm  Mfo 
dontor  or  administrator  may  he  arrested  in  an  aetm  of  dAC 
on  a  jn^gment,  snggesting  a  ifstmCflmt  **  (/)  If  tt^  Aarif 
rsfariM  a  drnxuiavii,  the  ekecntor,  itt  an  aetion  of  debt;^  Awf * 
be  held  to  bail  by  a  jadge's  order  without  any  aflUwU :  Birt 
if  the  action  be  bronght  on  tiie  jadgment  191011 4  lajyasfMn 
only  of  *  AtMtflodV,  an  affidavit  is  tiecessary  to  hobl  the  ft^ 
eooiDr  to  bail  as  in  oidinsBy  caseiu  (^) 
DsefamtiQfi:     -.Inanaction  agidnst  an  executor,  as  snch,  he  mast  be  iMImmI 

ezeontor  :(A)  bat  if,  upon  the  whoi^  matter,  the  plaintiff  has 
declared  against  the  defendant  as  executor,  the  judgmtot 
may  well  be  de  bonU  testatoris,  although  the  defendant  is  not 
named  executor  at  the  begianiog  of  the  declaration :  (t )  Thus 


how  dnond* 
ant  lobe 
diaigedas 
executor : 


(b)  Tidd.  83, 84.  9th  edit. 

(c)  Rouse  V,  EtheringtoD,  1  Salk. 
312.  S.  C.  2  Lord  Raym.  870. 
However^  in  another  case,  where 
process  was  sued  against  two  de- 
fendants, executors,  and  only  one 
was  served,  the  Court,  on  motion, 
stayed  the  proceedings  till  the  other 
should  be  served  or  outlawed :  Wor- 
leyv.  Bull,  Pract.  R^.  C.  B.  351. 
Vin.  Abr.  Suppl.  Exors.  (A.  b.  4). 

(d)  St.  George's  case,  Yelv.  53. 
Anon.  2  Brownl.  293.  Smale  v. 
Wame,  3  Bulstr.  316.  Tidd.  193. 
9th  edit.  By  a  rule  of  Court, 
15  Car.  2,  no  attorney,  shall  make 
any  precept  or  writ,  with  a  clause  of 


ac  etiam,  against  any  executor  or  ad* 
ministrator :  Tidd  150.  9th  edit. 

(e)  Mackenzie  v,  Mackenxie^  1 
T.  R.  716. 

(/)  Boothsbyv.Buller,  1  Sid.OS. 
Anon.  1  Lev.  39.  Page  o.  Price,  1 
Salk.  98.  As  to  the  nature  of  diis 
action,  see  tnfroy  p.  1224. 

(g)  Dupratt  V.  Testard,  Caitk. 
264.  1  Saund.  218,  note  (6),  to 
Wheatley  v.  Lane. 

(h)  Com.  Dig.  Pleader,  (3  D.  3). 

(t)  Dean  of  Bristol  v.  Guyse,  1 
Saund.  112.  a.  Rann  v.  Hughes,  4 
Bro  P.C.  27.  Toml.  Edition.  Com. 
Dig. Abatement,  (F.20)  Ibid.  Plead- 
er, (2D.  2.) 
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it  18  enonghy  in  action  of  coyenai^t  on  a  demise  to  the  testar 
tor,  to  state  that  he  made  bis  will  and  appointed  the  defen- 
dant his  executor,  who  entered  and  was  possessed  as  execu- 
tor ;  for  this  ayerment  may  be  traversed  by  the  defendant,  (j) 
And  such  a  declaration  will  be  equally  sufficient  to  charge  the 
defendant  as  executor,  whether  it  be  by  bill  in  K.  B.,  or 
upon  an  original  there,  or  in  the  Common  Pleas,  (it) 

In  action  by  a  lessor  against  the  executor  of  the  lessee,  for  Venue, 
rent  incurred  in  the  testator's  time,  whether  the  action  be  in 
debt  or  covenant,  the  venue  is  transitory :  and  so  it  is  in 
actions  where  the  executor  is  sued,  as  executor,  for  rent  in« 
curred  in  his  own  time :  But  where  he  is  sued  in  debt  in  the 
debet  and  detinet,  or  in  covenant,  as  assignee,  for  rent  in- 
curred in  his  own  time,  the  venue  is  local.  (/) 

A  plaintiff  cannot  have  an  action  against  a  defendant  to  Joinder  of 
charge  him  as  executor,  and  also  in  his  own  right ;  for  the  ^^^°  ' 
judgment  in  the  one  case  is  de  bonis  propriis,  and  in  the 
other  de  bonis  testatoris.  (m)  And  such  misjoinder  of  action, 
as  well  against  an  executor,  as  by  him,  (n)  is  a  defect  in  sub- 
stance, and,  consequently,  bad  on  a  general  demurrer,  or  ar- 
rest of  judgment,  or  on  error,  (o)  Therefore,  a  count  for 
money  had  and  received  by  the  defendant,  as  executor,  for 
the  plaintiff's  use,  {p)  or  for  money  lent  to  the  executor,  as 


{j)  Holliday  v.  Fletcher,  2  Lord 
Raym.  1510.    S.  C.  2  Stra.  781. 

{k)  1  Saund.  112.  a.  note  (2).  If 
the  plaintiff  declares  in  the  debet 
and  detmet  against  an  executor  or 
administrator,  in  cases  where  he 
ought  to  sue  in  the  detinet  only,  the 
declaration  is  had  on  demurrer: 
though  it  is  aided  hy  verdict :  Fruen 
».  Porter,  1  Sid.  379.  But  no  ob- 
jection can  be  made  to  a  declaration 
in  the  detinet,  which  might,  and 
strictly  ought  to  be  laid  in  the  debet 
and  detinet :  for  a  party  may  abridge 
his  demand,  tliough  he  cannot  ex- 


tend it :  Wilson  v.  Hobday,  4  M.  & 
S.  120. 

(0  Hellier  t;  Casbard,  1  Sid.  266. 
Cormel  v.  Lisset,  2  Lev.  80.  1 
Saund.  241,  note  to  Thursby  r. 
Plant. 

(m)  Ilerrenden  v.  Palmer,  Hob. 
88.     Hall  V.  Huffanf,  2  Lev.  228. 

(n)  See  ante,  p.  1150. 

(o)  Jennings  v.  Newman,  4  T.  R. 
347.  Rose  v.  Bowler,  1  H.  Black. 
108.  Brigden  v.  Parkes,  2  Bos.  & 
Pul.424,  2Saund.  117.  e.  note.  Ibid. 
210,  note  to  Foxwist  u.  Tremaine. 

(p)  Ante,  p.  1089.  See  also  Par- 
ker V.  Baylis,  2  Bos.  &  Pull.  73. 
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the  testator,  (r)    So  a  eoant  apon  a  promiae 

ti|iii^,]lMfat«rt leanoot  Ik  jmned^K^ 

the  former  count  makes  the  defendant  personalljt  dirildi^ 
wheieas  tha  latter  ma)Lea  him  liaUb  wl^Mtofth^  elAntV 
asse^.(t)  .:Bat  a  count  ootan  dMoiml  .«teAHl^jiritt  JiimiB* 
feifdaiitt  ^  as .  weoator,  whether  the  aoccuti  heKav6llaMif 
h^/9  1^  stated,  df  moneyiifm  ^/Itom.  il(eliu0aioti  lifUlm 
plaintiff,  (#)  or  of  money  due  from  tie  defendomi,  at  saMiMfei* 
.     .     to  jUip  yliBiatiff»|[tt),a»ay  be  jouicd- to4XwiBis4m 

hgr  tlia .^stetor :  And  ao,  it:  should  seei^itmi9..'k 
w^my  paid  by  the  pbdntiff  to  the  nse  of  tfardenmia1|i<y 
aciCKlor  ••  (v)  For  these  eonnts  do  apt  chaige  th»idtaiHdMrfl 
persOQaUy,  bOit  he  may  plead  jrfms  mfawkiilrBpiiin  aoflu 
j^dgmepi  )$ide  (osiis  Isstolom •  (lo)  It  mnliit.he^ 
that,  wjieoev^.an.ezeontw  or  admifiistMliQr.^ian 
promises,  by  him  isi  that  (diavaoter,  the<iinpdSif^A|||j 
iillist  he  inserted  in  each  count-  in  iiliiflinj,  IhiipihwiwOiifcill 
also  in  stating  the  debt,  or  -cause  of  action,  if'  itibef>MdMth 
haye  ac<»raed  after  the  death  of  the  testator  or  int«Ji8tiKeL'(«^i;4 
Pleas.  In  an  action  against  an  executor  or  administrator;  the  «de^* 

fendant  may  plead  any  matter  which  the  testator  or  int^atatd' 
might  have  pleaded ;  (y)  and  in  addition  thereto  he  may -d^y 
the  character  in  which  he  is  sued,  by  pleading  n§  nftjiise  airs- 
cutar  or  administrator ^  or  admitting  it,  he  may  plead  that  no 
assets  have  come  to  his  hands,  or  that  he  has  fully  adminis- 
tered them,  and  that  either  generally,  or  specially,  with  the 
exception  of  assets  to  a  certain  amount,  which  are  not  suffi- 
cient to  satisfy  the  plaintiff ;  or  he  may  plead  a  retainer  to 
pay  his  own  debt,  of  equal  or  superior  degree,  or  debts  of  a 

{q)  Ante,  p.  1088.  (v)  Ante,  p.  1088. 

(r)  2  Saund.  117.  e.  note.  (w)  Ante,  p.  1087,  1088. 

(s)  Wigley  v.  Ashton,  3  6.  &  A.  (x)  Brigden  v,  Parkes,  2  Bos.  h 

101.  Pull.  424.      1    Chin.   PI.  236.  5di 

(0  Ante,  p.  1087,  1088.  edit. :  but  see  ante,  p.  1152. 

(t<)  Ante,  p.  1088.  (y)  Com.  Dig.  Pleader,  (2  D.  8> 
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superior  degiee  due  to  third  persons,  on  bonds  or  judg- 
ments»  &c.  (z) 

In  debt  on  simple  contract,  against  executors  or  adminis- 
trators, wm  detinet  is  a  good  plea,  in  all  cases  where  nothing 
was  due  to  the  plaintiff  at  the  time  of  commencing  the  ac- 
tion, (a) 

In  debt  on  bond,  if  the  executor  pleads  Tion  est  factum 
mum,  it  is  good  after  verdict ;  for  suum  refers  to  the  tes- 
tator, (b)  So,  in  an  action  of  assumpsit,  non  CLSsumpsit  ge- 
nerally is  a  good  plea;  for  it  shall  be  referred  to  the  tes- 
tator, (c) 

If  there  are  several  executors,  they  may  plead  different  pl®^?  ^y  "^ 

yeral  execu- 
pleas ;  and  that  which  is  moist  to  the  testator^s  advantage  shall  tors : 

be  received.     Therefore,  in  an  action  of  assumpsit  against 

fo«r  executors,  upon  a  promise  made  by  the  testator,  if  one 

executor  aeknowledges  the  action,  and  the  other  three  plead 

turn  assumpsit,  their  plea  shall  be  received,  (d)     Hence,  if  a 

warrant  of  attorney  be  given  by  one  of  several  executors  to 

confess  judgment  against  them  all,  the  courts  will  order  it  to 

be  delivered  up.  (e)     So,  where  one  executor  pleaded  a  good 

plea,  and  the  other  a  bad  one,  on  demurrer,  judgment  was 

given  in  C.B.  for  both  the  defendants,  but  it  was  reversed  on 

error,  and  a  new  judgment  given  for  the  plaintiff  against  one 

executor  only.  (/) 

Where  several  executors  plead  a  r^lease  to  the  testator  or 

to  themselves,  and  one  of  them  afterwards  makes  default. 


{z)  Tidd.  644.  9th  edit. '  cutors    have   judgment,     and    the 

(a)  Ibid.  648.  Com.  Dig.  Pleader,  one    prays  a  capias  and  the  other 

(2  W.  17).  a  fa^  S*^^y  ^^®    capias  shall  be 

(ft)    Baker's    case,   Latch.    125.  awarded,  as  best  for  the  testator: 

Com.  Dig.  Pleader  (2  D.  8).  Foster  u.  Jackson,  Hob.  61.  cited 

(c)  Browning  r.  Litton,  1   Lev.  as    the  opinion    of    Cotismore  in 

184.     S.  C.  1  Sid.  292.  7  H.  6.  6. 

(rf)  Chaffev.KellandjlRoll.Abr.  («)  Elwell  v.  Quash,  1  Stra.  20. 

929.  tit.  Exors.  (A),  pi.  1.     Wentw.  Tidd.  548.  9th  edit. 

Off.  Ex.212.  14th  edit.    Elwell  v.  (/)  Baldwin  v.  Church,  cited  1 

Quash,  1  Stra.  20.    So  if  two  exe-  Stra.  20. 

4  H 


pleaof  netm- 
gua  exeat' 


Of  Remedies  against  an^&xthutor.    [Pt  v.  Blt'43 

tbis  shall  ndt  be  a  total  defaalf  in  tlier  deftnSaiM<<'aiittliNbttl^ 
dace  a  Jadgment  against  them,  (jf)  "^  "^^^'nw  i'*o* 

If  the  defendant  intends  to  deny  his  being  tteetitift^itfKM^ 
i^istrator,  he  must  plead  snch  denial  speeialljr^dtiM^^lil 
kewiU  admit  Ins  representatf?eebar«(6teri  91m/ {ftlM  <«frfb 
Unqiies  ixecuiinr  or  m  unqwis'kiiiii^tu^ 
bar :  (A)  But  a  )>lefia,  to  an  action  bron^ht  ttgiAiH*tiie^itJilpiil 
flht  as  execdtor,  that  he  is  ttdwinistmtof  and'  ttot*ifttddttlo|74l 
a  plea  in  abatement  M\fi  (i'>  '  86,  in  ah'  Bct&ty^'iiglinlit'ttR 
defendant  as  administrator,  a  plea  that*  he^if^  tM  AAiiiUfMiMte' 
biit  execatbt,  <An  o«Iy  be  in  abatemMt.'(;/)'>'So;'lF1lS[fae 
ifaed  ttl  administfatoir  genetaUy;  he  m^t  pliaad^  itf  ^ftbftmtofl 
that  he  is  administrator  oxAj  dultmi^  jiritorjiitll^l'(ft)^  /<''«Iu  ai 

'  On;  the  trial  of  an  issae  join^  ev  a>plea<»f  M  iMjfMi^0f|> 
tutor  ox  admfnktratar,  the  wiM  of  pr6bf  is  on  thb  j^tiuttlMt 
irho  ha^  t6  ptOYie  tbie  aflBramtiTe  of  the  prtl|H»sitiotl.-  "'••  )*ju  w 
Prdef  that  the  defendant  has  intermedliled'Mfli<ifhft']pH|* 
petty,  'So  as  to  make  -himself  executor  dB^soti^  t^^'^l)  to^iMfll- 
cient  jirMf  of  his  being  exeeatcr.  <»i)        -'^  ."'»  .i^rBiifeia 

.  Iti^  deiid,  that  it  seienuf  to  be  noir  settled;'  tKat  th^ 


(g)  Wentw.  Oflf.  Ex.  213.  14th 
edit. 

(A)  Com.  Dig.  Pleader,  (2  D.  7). 

(0  Pyne  v.  Woolland,  2  Vent. 
178.  Harding  v.  Salkill,  1  Salk. 
296.  Granwell  v.  Sibly,  2  Lev. 
190.  Com.  Dig.  Pleader,  (2  D.  3). 
(2  D.  7).  In  such  a  plea,  he  must 
show  that  the  administration  is  well 
granted  to  him  :  Com.  Dig.  Pleader, 
(2  D.  4).  But  he  need  not  traverse 
abtque  hoc  that  he  administered  as 
executor ;  for  ihiit  is  more  proper  for 
the  other  side :  nor  that  he  was 
made  executor :  nor  need  he  make 
prqfert  of  the  letters  of  administra- 
tion :  Com.  Dig.  Pleader,  (2  D.  4). 

(j)  Com.Dig.Abatement>(F.20). 
Pleader.  (2  D.  12.)  In  this  plea  the 


■  '»    :  ill     M*»miin 
defendant  must  trav^ise  absqiie^  Ji(9^ 
that  the  deceased    died   intestate: 
Com  Dig.  Pleader,  (2  D.  4).    .! 

{k)  Little  V.  Plant,  1  LutW.  20. 
Com.  Dig.  Pleader,  (2  D.  12)^    ■ 

(/)  As  to  the  acts  by  "vrkicK  k  per- 
son will  make  himself  executor  ie 
son  tort,  see  ante,  p.  13^.        .        , 

(m)  2  Phill.  Ev.  345.  6th  edit  So 
to  a  plea  of  ne 'ungues  executor,  the 
plaintiff  may  reply  that  the  defend- 
ant has  administered  :  Keble  v. 
Keble,  Hob.  49.  Com.  Dig.  Pleader, 
(2  D.  7):  or  that  goods  of  the  testa- 
tor to  a  certain  value  came  to  ■  die 
defendant's  hands  before  adminis- 
tration granted:  Kellow v.  Wert- 
combe.  Freeman.  1 22.  S.  C^  3  Keb. 
202. 


would iaU  on  an  i$sae  joiiied  on  the  plea  of  ne  unques  exeoi^' 
tor,  unless  he  could  prove  not  only  the  appointment  of  the 
4e|eqdant  aa  executor,  but  also  that  he  has  taken  upon  bim- 
8€ilf/jfcQ  aet  as  suoh,  or  has  proved  the  will,  (n)  But  it  is  laid 
(d(pwn,  in  a  book  of  authority,,  that  an  executori  who  proves 
/^eti.w^ly.  though  he  does  not  otherwise  administer,  cannot 
{dead  JI6  $fnques  executor  :  And  that,  if  there  be  two  execu- 
lorSi  undone  proves  it  in  the  name  of  both,  even  against  the 
ydSX  of  the  other,  yet  he  cannot  plead  ne  unques  executor,  nor 
IKtifi^wt^ced  tts.  executor,  (o) 

tf\  Fi^  the  purpose  of  introducing  formal  and  documentary 
fli^d^Pd  of  the  defendant  being  executor  or  administrator,  it 
is  always  prudent,  and  in  some  cases  absolutely  necessary,  to 
4S^if0^  notice  to  the  defendant  to  produce  at  the  trial  the  pro- 
,teto.iOf  the  will,  or. the  letters  of  administration.  (,p)  .  But  it 
is  not  abo  necessary,  in  order  to  let  in  secondary  evidence,  to 
piVQVe.iihait.the  probate  or  letters  are  in  the  defendant's  pos- 
^Omo^l ;  for  if  ^  he  has  been  duly  appointed  executor  or  admi- 
nistrator, they  must  necessarily  be  presumed  to  be  in  bis  pos- 
fiumjyoi^  iq)    3ome  evidence   of  the  identity  of  the  party, 
namely,  that  the  person,  described  in  the  documentary  evi- 
dence as  executor  or  administrator,  is  the  party  sued,  will  be 
indispensably  necessary,  (r) 

,.  The^plea  of  ne  unques  executor  or  administrator  does  not 
deny  the  cause  of  action,  but  only  that  the  defendant  is  one 
id.  the  representatives  of  the  testator  or  intestate,  {s)  There- 
fore, where  in  assumpsit  against  two  defendants  as  executors, 
there  was  a  plea  by  both  of  ne  unques  executors,  and  it  ap- 
'peared  in  evidence  that  one  of  the  defendants  was  executor, 

(n)  2  PhiU.  Ev.  363. 7th  edit,  citing  naming  of  one  of  them  in  the  wiU, 

D^aglas  v.Torrest,  4  Bingh.  704.  is  not  enough  to  prove  him  executor  : 

Cidttle^  V.  Aidfich,  1  Stark.  N.  P.  C.  See  the  judgment  of  Holroyd,  J.  in 

38.    S.  C.  4  M.  &  S.  175.  Atkins  v.  Atkins  u.  Tredgold,  2  B.  &  C.  30. 

Tredgold,  2  B.&  C.  30.  (/?)  2  Phill.  Ev.  346.  6th  edit. 

(o)  Com.  Dig.  Pleader,  (2  D.  7).  {q)  2  Phill.  Ev.  347.*6th  edit. 

6e6    also    Wentw.   Off.  Ex.  c.l5.  (r)  Ibid, 

p.  339.  14th  edit.     But  where  the  (*)  1  Saund.  207.  a.  note  to  Sal- 
plaintiff  declares  on  promises  by  the  mon  v.  Smith. 
defendants   a»  executors,  the  mere 
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plea  by  ad- 
ministrator 
whose  letters 
have  been  re- 
yoked. 


plea  of  the 
statute  of  li- 
mitations. 


and  the  other  was  not,^  it  was  heldy  that  Oae  plaintiff  JDi^hb 
upon  counts  l^ing  promises  by  the  testator,-  take  «  ««idiB(l 
against  the  fonmer  defendant  aloae^  and  the  lottet /  defaadaiit 
must  be  discharged ;  although,  as  to  the  counts  whieb  laid 
promises  by  the  defendants  as  exeootors,  the  pbutiff. 
fail  altogether.  (^  So  if ,  in  an  actioii  against  several  exapml 
tors,  one  of  the  defendants  pleads  severally  ne 
tor,  thd  plaintiff  may  enter  a  nolle  prosequi  as  t0  Ititit; 
proceed  against  the  others. (u)  ,  •   ^t  i  \'\ 

If  the  defendant,  being  sued  as  administrator,  fxl)ead8»:ifart^ 
before  the  date  of  the  writ,  his  administration  was  remked* 
and  granted  to  another,  he  ought  to  allege  that  he  has  tmSkf 
administered  all  the  goods  in  his  hands,  or  else  that  •  liar  Jias 
deliyered  them  over  to  the  new  administrator.  <Jt7)  AcoovA* 
ingly,  if  an  administrator  wastes  the  goods,,  and  aftenwaids 
administration  is  committed  to  another,  yet  any.  creditor  oub^ 
charge  him  in  debt,  and  if  he  pleads  the  last  adminiatnitiaa 
committed  to  another,  the  other  BAay  reply^'  ibat,  itcfilas 
the  second  administration  committed,  he  had  «wa$ladr  <lliA 

If  an  action  be  brought  on  a  debt,  which  the  testator  or 

intestate  contracted  more  than  six  years  before  the  commence- 
ment of  the  suit,  and  the  plaintiff  means  to  rely  upon  a  pro- 
mise by  the  executor  or  administrator,  to  take  the  case  out  of 
the  statute  of  limitations,  the  declaration  should  contain  a 
count  or  counts  upon  promises  by  the  executor  or  administra* 
tor,  as  such.  However,  it  is  said  to  have  been  held,  (x)  that 
if  the  declaration  charge  the  defendant,  executor,  on  a  promise 
made  by  his  testator,  and  the  defendant  plead  the  statute  of 


(0  Griffith  V.  Franklin,  1  Mood.  & 
M.  146.  See  also  Atkins  v.  Tred- 
gold,  2  B.  &  C.  30,  by  Holroyd,  J. 

(u)  1  Saund.  207.  a.  note. 

(v)  Garter  v.  Dee,  Freeman.  13. 
Ante,  p.  373.  Those  goods,  as  in 
the  case  of  goods  possessed  by  an 
executor  de  son  tort,  shall  not  be  as- 
sets in  the  hands  of  the  new  adminis- 


trator, until  they  come  to  his  pos- 
session :  Ibid.  Keble  v.  Keble,  Ilob. 
49. 

(w)  Packman's  case,  6  Co.  18.  b. 

(j)  Poile  V, ,  Exor.  Sitt  after 

Tr.T.  1823.  2  Phill.  Ev.  351.  6lh 
edit.  However,  this  case  is  omitted 
in  the  seventh  edition. 
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Ikbittticntifir,  to  which  the  plaintiff  replies,  that  the  testator  did 
promise  within  six  years ;  proof,  on  the  part  of  the.  plaiptiff; 
that  the  executor  promised  within  six  years,  and  that  the  tes- 
tator*8  death  was  within  this  period,  will  support  the  count  in 
tiie  declaration ;  for  the  executor's  promise  shows  a  liability 
to  p^^  existing  before  the  time  of  the  testator's  death,  and 
the  law  will  imply  a  promise  by  the  testator  to  pay  what  he 
was  UMble  to  pay. 

But  it  must  be  observed,  that  the  mere  existence  of  a  debt 
0wiilg-by  the  testator  or  intestate,  is  not  evidence  of  a  pro^ 
MubUiiftij.hy  the  executor  or  administrator,  as  executor  or 
yiirtinifrtrator.  (y)  Hence,  as  against  an  executor  or  admi- 
Mstraiior,  an  acknowledgment  merely  by  him  of  the  debfs 
eKiBtentce  is  not  suflScient  to  take  the  case  out  of  the  statute  : 
there  must  be  an  express  promise,  (z)  Accordingly,  in  TuU 
loci  T.  IkmH,  (a)  which  was  an  action  of  (usumpeit  against 
aewtoral  executors,  who  pleaded  the  general  issue,  and  the  sta- 
tute of  limitations,  Abbott,  C.  J.  held,  that  neither  an  ac- 
knowledgment of  the  debt  by  all  the  executors,  nor  an  ex- 
press promise  by  one  of  them,  took  the  case  out  of  the 
stetate:  thiere  otight  to  have  be^ti  an  express  promise  by 
aU. 

And  DOW,  by  stat.  9  Geo.  4.  c.  14.  s.  1.,  after  reciting  the 
Statute  of  Limitations,  21  Jac.  1.  c.  16.,  and  the  Irish  Act, 
10  Car.  1.,  it  is  enacted,  that  "  in  actions  of  debt,  or  upon  the 
eaae,  grounded  upon  any  simple  contract,  no  acknowledgment 
or  ipromise  by  words  only  shall  be  deemed  suflBcient  evidence 
of  a  new  or  continuing  contract,  whereby  to  take  any  case  out 
of  the  operation  of  the  said  enactments,  or  either  of  them,  or 
to  deprive  any  party  of  the  benefit  thereof,  unless  such  ac- 
knowledgment or  promise  shall  be  made  or  contained  by  or  in 
some  writing,  to  be  signed  by  the  party  chargeable  thereby ; 
and  that  where  there  shall  be  two  or  more  joint  contractors, 
or  executors  or  administrators  of  any  contractor,  no  such 
joint  contractor,  executor,  or  administrator,  shall  lose  the  be- 

{y)  Atkins  v.  Tredgold,  2  B.  &  C.  (i)  TuUock  v.  Dunn,  Ryan  &  M. 

«8,  by  Abbott,  C.  J.  417. 

(a)  Ryan  &M.  416. 
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oefit  of  itie  said  enactments,  or  either  of  tbem,  so  as  fe)  W 
cltarg^eabW  in  respect  or  by  reason  only  of  any  written' ttis- 
knowled^ment  or  promise  made  and  signed  by  any  other^ 
others  of  them  ;  provided  that  nothing  berein  conlalned  'ibiul 
alter  or  take  away  or  lessen  the  effect  of  any  payment  of  A&J 
principal  or  interest  made  by  any  person  vfbatsoeTer."{5)'  " 
But  it  is  also  provided,  by  the  same  section,  (hat  "in  al^ 
tiona  to  be  commenced  against  two  or  more  such  joinf  GilM- 
•  tractors,  or  executors  or  administrators,  if  it  shall  appeu''ki 
'  the  trial,  or  otherwise,  that  the  plaintiff,  though  barrea  m 
either  of  the  said  recited  ads,  or  this  act,  as  to  one  or  inwe 
of  such  joint  contractors,  or  executors  or  administHfttonu 
shall  nevertheless  be  entitled  to  recover  against  any  other  or 
others  of  the  defendants,  by  virtue  of  a  new  actnowled^n^itl 
or  promise,  or  otherwise,  judgment  may  be  given  and  cos^ 
allowed  for  the  plaintifl^,  as  to  such  defendant  or  d^fen jann^ 
against  whom  he  shall  recover,  and  fOr  the  other  defendsnt'l^ 
defendants  agdnst  the  plaintiff."  '    '   '   " 

"With  regard  to  the  payment  of  interest,  it  bas  been'  faelS, 
that  a  payment  by  one  of  the  makers  of  n  joint  and  seveVat 
promissory  note  takes  the  case  out  of  the  statute,  m  the  siaaw 
manner  as  before  the  statute  9  Geo.  4.  (c)  Therefore,  Wie 
authority  of  the  case  of  Burleigh  v.  Stall,  (d)  though  dieciAed 
before  the  act  began  to  operate;  app^rs  to  'be''un^eoied'''j^ 

does  not  go  upcti  the  onginaT  ^It 
E«  all.  I  tal6  the  slatiite  to  bp'^'fi) 
eases  where  you  go  for  the '  OHgttil 
debt,  aad'diek  give  aonevndnde 
. ,  Qf  av,  acltnowjedgmqnt ,  tq  fjeVHI  the 
prestiraptioD  lapsed  by  ,tl^^t^^^^ 
limitations,  that  the  debt  hail  Immi 
satisfied  :"  Smith  v.  Forty',  4  Cm. 
fcP.12e.  ■■■   ■  '^'-"-I'j    '^I 

(c)'  By  Parke,  Ji  in  CJUpftUttdi 
ti.Thuni«D,  1  Mood.,  fc  (Bfkli^i. 
SeePearaep.  Ilirat,  10  B.&C.  123. 
Rose.  Ev.  257. 2d  edit;'     '         -j 

(J)  S  fi.  &  C'  30;  S:  C.  '2  'Mtaa. 
&Ryl.l3.  ■•  ■■'■  '  '.^ 


,(b)  In  an  action  by  an  adminis- 
tratrix, to  which  the  statute  oriimi' 
tations  was  pleaded,  it  apftetted  that 
the  cause  of  action  arose  more  than 
six  yemn  before,  but  that  wiihinslx 
yeaf? .  U^  defen^^t  and  the  agent 
of^  th^  plaintiff  had  gwe  over  the 
items  of  the  account,  and  struck  a 
balance,  which  the  defendant  pro- 
mised rethally  to  pay :  il  was  ob- 
jected that  (his  waa  wi^in  tha 
9Geo.4.  c.  14:  But  Vaughan,  B., 
said,  "I  think  the  plaintiff  has 
shown  a  good  cause  of  action  npoa 
the  count  on  an  account  slated.  She 


9^'Jf}  V  yr      .  M  J^^-        ,/  .0. . .  .w  .0  i>199 


tfffi ;$taifitp :  Jjj^  that  c(@ls9»  to  an  action  upon, a  joint;  ^nd  sej 
y^raji  pcomiflsory  note  of  A.  and  B.,  the  latter  being  a  mere 
?H^^7f  '''^?:^t^^  ^J  ^^^  payee  against  the  administrator  of  B.. 
|^j9i  defendant  pleaded,  that  the  cause  of  action  did  not  accrue 
wj^hi^  six  years,  upon  which  the  plaintiff  took  issue :  The 
plaintiff  proved,  that  within  six  years,  and  during  the  lifetime 
oJf|.B.^  A.  n^ade  a  payment  on  account  of  the  note  :  B.  after- 
^a^rd^  4i^d :  And  it  was  held,  that  such  payment  ope- 
j[^Ui^  j^a  new  promise  by  B.  to  pay,  according  to  the  nature 
^^^  tth^  Instrument,  and  that  Jbis  administrator  was  ^able  on 

^^!put,  whejrf|  an.  actioA  is  brought  against  the  executor  of  a 
decease!  contraptpr,  a  payment  by  a  surviving  joint  contrac- 
^or^^jgjpdp^  a/jf«r  the  death  of  the  testator,  will  not  take  the 
c^eoju^^ of, the  statute:  Thus,  in  Atkins  v,  Tredgold,  (e)  A. 
^(^^JB^,i^^d^  {^  jojint  and  several  promissory  note :  4-  di^, 
f|n^^,|;^i),y.e^rs  after  Jus  d^ath,  B.  paid  interest  upon  the  note: 
In  an  action  brought  upon  the  note  against  the  executors  pf 
^^|itj^;^^  held,  that  the  payment  of  interest  by  B.  jd>4  not 
f^e,  tji^  qasQ  put  of  the  statute  of  limitations,  so  as  to  make 
j^y's^  executor's  liable.  Again,  where  a  joint  contract  is  se- 
yared  jby  the  ^eath  of.  one  of  the  contractors,  nothing  can  be 
(dofii^  by  the  personal  representative  of  the  other  to  take  the 
9^s^  put^f  the  statute  as  against  the  survivor.  (/)     There- 

•■I  it  *      '  • 

fore,  in  Slater  v.  Lawson,  (g)  it  was  holden,  that,  after  the 
dcjath  of  one  maker  of  a  joint  and  several  promissory  note 
.<^g»9^d  by  two,  a  payment  upon  it  by  the  executor  of  the  de- 
.c^eased  party  will  not  take  the  debt  out  of  the  statute  of  limi- 
trntkouB  as  against  the  survivor. 

'  In  a  recent  case,  (A)  an  action  was  brought  against  an  exe- 
^cutor  on  a  Scotch  judgment  recovered  against  his  testator : 
The  defendant,  after  pleading  the  general  issue,  pleaded,  that 
the  plaintiff's  cause  of  action  did  not  accrue  within  i^ix  years 
b^ore  the  commencement  of  the  suit :  To  this  there  was  a 
replication,  that  the  deceased,  at  the  time  the  action  accrued, 

« 

(e)  2  B.  &.  C.  23.  (A)  Douglas  v,  Forrest,  4  Bingh. 

.    (J)  1  Barn.  &  Adolph.  398.  686. 

(g)  1  Bam.  &  Adolph.  396. 


ii..  .'•£■  .•  \i 
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was  beyond  tbe  seaa,  and  lamained  there  till  he  dladliaadtintf 
the  plaintiff  sued  out  his  writ  against  UibB  defendant: -mlUtt 
suL.years  aft^  lie  first  took  on  himself  the  barthan  -andt  M^ 
cation  of  the  will :  And  it  was^  holden,  that  this-iepUMIieii 
was  a  good  answer  to  tbe  plea,  the  Oourt  .beng'.of  ^ 
that. the  statute  of  limitations  mns  only  from  the. tune, 
e^ntor  has  either  acted  or  proved  the  wilL'  /-  t  >*<  it:  tdcof-)*  m 
Althpnghi  where  the  plaintiff  dies^  a  writ«  by  joiiliieya^iaq« 
counts  cannot  be.  brought  by  bis  executor,  («)  ^yet  if  •atlj^biiA; 
ant  dies^  the  plaintiff  may  pursue  this  writ  againsi  Ifaek  ptof 
sonal  representative,  provided  the  action  be  of  a  oBtaie^aiiclit 
as  will  survive  against  an  executor  or  admiaistratDirj;  %ji^\mak' 
im  such  case«  if  the  defendant  pleads  the  statute  of  lfanitMloa%? 
the  plaintiff  may  reply  a  writ  newly  brought  by;  jloiivtieja  «iio»* 
counts  \  (k)  and  the  executor  of  an  executor  must -plaadlilitlHii 
had  fully  administered  on  theday  of  the  first  writlpurdb^Seiliitl^t 

plea  of  set-off.       A  defendant^  sued  as  executor  or  admiaistratoritoaDikit Mir 

off  a  debt  due  to  himself  personally ;  nor,  if  sued  for  Usromr . 
debt,  can  be. set  off  what  is  due  to  him  as  executor  or  mimini 
nistrator:  because  debts  sued  for  and  intended  to  be  bet.i^ff^H 
must  be  mutual,  and  due  in  tbe  same  right,  (m)  :.  .^ .  .      «  V 
If  a  stranger  receives  rent  due  to  the  testator  in  his  life* 
time,  and  afterwards,   by    desire  of   the   tenant   in   posses- 
sion, pays   the   demand   of  ground    rent,  due  at  the  same 
time,  for  the  same  premises,  he  may  deduct  such  payment 
in  au  action  by    the  executor  for  the  rents  received  :  But 
he  cannot  deduct  a  payment  of  ground  rent  arising  after  the 
death  of  the  testator,  (n) 

plea  of  tender.       Whenever  a  tender,  with  tout  temps  prist,  is  pleaded  by 

an  executor  or  administrator,  he  must  allege  that  his  testator 
or  intestate  was  at  all  times,  from  the  time  of  making  the 
promise  to  the  time  of  his  death,  ready  to  pay,  and  that  he, 

(i)  See  ante,  p.  1 155,  note  (w),  for  (/)  Spencer's  case,  6  Co.  10.  b. 

an  account  of  this  writ.  (w)  Bishop  t;.  Church,  3  Atk.  691. 

(J)    Kinsey  v.  lleyward,  1  Lord  Gale  v.  T.uttrell,  1  Younge  &  Jerv. 

Raym.  432.  1 80.    Tidd.  666.  9th  edit. 

(^)  1  Lord  Kaym.  432.  Com.  Dig.  (m)    Wilkinson    r.    Cawcod,     3 

Abatement,  (P).  Anstr.  (K)5. 


Oh.i^J    -   VI  -^^AtHaw.  .-— ^W  s\)  i^t^f 


theiddfcndmil^  hfts,  at aUHHM&fac^ the dMtfi irf  UifteMsrtot 
onaitflstate^  been  reikly  to  pay.  {p) 


j> 


'  »j 


»if'  the  eaectftM^  or  adtniniMirator  has  aot  Assets  to  satisfy  plea  ofpfene 
the'debl^  nspmi'whteh  ao  aotion  is  broiAght  Itgatnst  him,  he 
muat^teke  oaie  to  plead  plene  admin^rarit,  or  pkne  ddnd- 
iijs#rovt#iy/-tfMri  &c^ :  For  a  judgm^t  agsSust  ab  exdCatdl* 
or  adiainistrator,  whether  hy  default  or  on  demtiiter/(J^)  olr 
vpm 'Venliot  upon  aiiy  pleat  pleaded  by  the  execotdr  or  iadtni- 
oiitnltbr/  CKoept  pleae  admimsiravit,  or  admitthig^  assets  to 
9iich,  mmm,  and  rietu  ulira;iq)  is  conclusive  tipon  him  th«t 
biLihasasaeis  to  aatiify  suoh  j«Kigment.'(r)  Bat  if  thoi e^eittt- 
tAr  plead  either  a*  general  or  special  plene  adminiHraibit;\t  i# 
Qomteldv^fa^t  be  is  liable  only  1o  the  aiaount  of  assets  prov^ 
taL>be:hi<bwha]tds;  tfaoagh  the  ease  was  fbnherly  takto  to  be; 
ih0^iS^4tmf'^ietA,*hQwefreT  small,  *«rere  proved  to  be  nnadiid- 
ais^M^-ihepIsfHtiff  *wa8  ^titled 'to  reeoTet  his  #hole  de^ 
mend^fiKH^theeiteoator  t  So  that  now  a  judgment  m^nit  an 
eMOntiiiy  leil  a  ^rerdict  tq>oa  ptene  admrnigtretfrit;  is  oMy  an' 
mlliisiiiii  iif  iinnrtii  to  ihe  extent  of  assets  proved  to  be<  in 
hill4atidai-(»)^  ^• ...  «h  :  .-      .      m 

The  essential-  part  of  the  plea  of  plene  ^kimnSitravii  % 
that^*' -the  said  ^fendant  has  no  goods,  which  were  of  t&e 
said<Av'Biv  (the  testator)  at  the  time  of  his  death,  m  the 
hands  (tf  the  said  defendant,  as  executor,  to  be  administered, 
n^  had  on  the  day  of  the  suing  out  of  the  original  writ  of 
the  daid'piatntiff,  nor  ever  since  i^*  and  the  omission  of  any  of 
the  abov^  averments  will  be  fatal  on  demurr^,  as  well  in  a 
general  as  a  special  plene  administravit.  As  where,  in  ^s* 
smAp^ty  ihe  defendant  pleaded  several  outstanding  bonds  of 
the  testator,  '*'and  that  he  had  fully  administered  all  the 

goods 'iwhioh:  were  of  the  testator  at  the  time  of  his  death,  oi' 

I 

(o)  Clemens  v.  Reynolds,  Sayer.  or  of  a  release  to  the  testator,  or  of 

13^  payment  by  him,  or  mm  asntrnptU, 

(f)  Rockv.LeightonylSalk.  310.  admits  assets:    1  Saund.  335,  note 

S.  V*  admitted  3  T.  R.  686.  ^  10. 

(q)  Ramsden  v.JaokBon,  1  Atk.  (r)    1   Saund.    219.  b.    note   to 

292.     Erring  v,  Peters,  3  T.R.  685.  Wheutley  v.  Lane. 
A  plea  of  fion  at  factum  testntoris,  («)  1  Saund.  219.  b.  note. 


Of  Remedies  against  a%J^i»ff)uiar.    [Pt.  v.  pk^iO 

which  are  not  snflBcient  to  satisfy  the  debts  doe'  pii'*|tliA  /Mil 
kgif^ff^A  yitoph  iuce  i^iged  ttiegwritli  ;y  m^tomrAillpntlsK, 
i^  SJ^  tiflH^.^udged.bad  by  tbe  whole  fhvrt^fcm  .vft«tt«f 
^iPfiWW'HS  49I1M  '^«nd  that?  he  .  has  not .  wyrSMfU^flK 
9^t|^o£,<^.t|^tatQr«.or  bad  qa  Aed^j^itf  tbcrOTiittrrAit^ 
|((q  fp^rMir  <(^!Pii^«|r.  4iooe.rv  Eor.  tli»,  ,jptoifl f fffta»><rf wwfceii 
a^)^^e^.r«^i)i  t9  jthe  tima^  jthfi  plea  »leftd^>' jwJLtii 
defendaot  may  4|^ye  pfiidl  d^bts  on  .noatraiot  <  iiiR^ho«tiMBt»jAir 

^mi  «.\*W»;  pl»«M,,  «idMtherefoie  .«ie  tM9m  AMfift 

precedents  direct  that  those  words^shppiMrrJiMr^iifisotteARJlteAf 

Ifl!!#P*^^»ft*i^^.Jw4  WtaM^ts  op„the»da|^fafl  tf»p  plea<ptaa4ilil 
fik^^  W4«  A^JGft^^^ia  the  by^^^pri«y.4tt>l»t  <<i>awgiil 

tlfy(jit.]s,p<ij(f)p;ff^  Ibe..iif«rd4f  ^^/*>ilbf 

d^y  of  exhibiting  the  bill/'  where  the  action  is  in  theGommoa 
Pl|eas,  or  in  the  King's  Bench  by  original*  instead  (tf  *'o&.the 
day  of  suing  out  of  the  said  writ/'  have  been  adjudged  to^be 
a  fatal  defect,  (u?) 

In  this  plea^  it  is  usual  to  state  that  the  defendant  **  has 
fuUy  administered  all  the  goods  and  chattels,  &o«  which  we«e 
of  the  deceased  at  the  time  of  his  death,  and  which  hafve  erer 
Qomp  tf)  the  hands  of  the  defendant  as  executor,  8tc. ;"  btit 
it  is  said  that  these  words  are  superfluous,  and  that  the  more 
formal  iabd  Correct  way  of  pleading  is  to  omit  them  and  to 

(0  Hewlet  r.  Framingham,  3  Lev.  give  it  evidence  under  the  general 

28.  replication  to  pUne  adminktravU : 

(tt)  2  Saund.  216.  note  (1).  How-  Mara  v.  Quin,  6  T.  R.  10. 

ever,  if  assets  have  come  to  hand  (v)  Gewen  v.  Roll,  Cro,  Jac.  132* 

since  the  suing  out  of  the  writ,  the  (w)  Covelu.Deval,  2  Lutw.1637, 

plaintifif  must  reply  that  fact  spe-  1638.    2  Saund.  216.  note  (1). 
cially,  and  will  not  be  allowed  to    ' 


sMk  kAett^f  thA  fhe  defeiid^t  «^  bai  M  g66d8  i6t  chW 
tehr,  *e:"(^) 

>  >Biit'ii»'aiK  action  brought  against  the  exectitoir  bf  tinc^b^' 
imtiftyU  19  tot  sufficient,  to  f>lead  that  tte  def(todknt  has  nfcyt 
Mjr  goods'' or  chattels' of  the  origiiial  testator  in  his'  itaffAs'tOf 
be  lulndnistefed  :  but  he  tnust  also  plead,  either  that  thid  fiiiit 
<l&edot<yr  ftflty  administered,  or  that  he  the  said  defendaiit  HSi 
n^labststs  of  the  first  executor  out  of  which  he  cati  Mttiidfy  m;f 
iJWiwfittnf  tottiimtted  by  the  first  execuDor.  (y)     ^  •  J  •)• 

ni  A^ditf,  Hn  executor  is  bound  to  plead  a  debt  of  )a''high€fi^  p/^  (uMnti- 
lmture^  of  which  he  has  notide,  in  bar  of  an  feiirti<m  tnHott^ht  travit  prater: 
agaitist  blitf  for  a  debt  of  an  inferior  ti&t\xt&,  atiA'rieHs  tdt^d; 
if  bi^hai^  adt  assM^  for  both: -otherwise  tt  will  be  ui  adtnissiotf 
^itfiiet&  to' satisfy  both  debts,  (z)  Thus  the  executor  i^  bound 
D^fteada'  judgment  recovered  against  the  testator,  in  bdr  bf 
kn^a^on  on  a  bond;  otherwise  4ie  Will  admit  that  he  has  asd^tft 
td  satisfy  the  judgment  (itz) 

V  ^Ih^t^trictnfeds,  itis  necessary,  in  this  plea,  to^^tate  some  cer-^ 
dttd'^um;  or  at  least  to  say,  to  "'the  vdud  of  the^  debts 
aiteresabi:'^  fbr  to^yleatl  gefnersQly,  '^  except  goods  knd  chattels 
wldchdo  DOt  amount  t<f,  or  which  are  not  sufficient  to  satisfy 
ibei debts  ^foi^said,  or  not  ^lira  what  will  satisfy^^"*  or  to  tfa^ 
Hke  effedt;  is  held  to  be  itt^ilb;ieht  fbr  the  un£ert^nty.  (a)  But 
the  otnissiou  of  stating  a  certain  sum  is  mere  fbtm,  neither 
material  or  traversable  :  (b)  for  if  the  executor  plead  'a  jtidg- 
iiient  obtanined  against  him  for  lOOf.  and  that  he'  has  not 
gk)ods  exoept  to  the  value  of  5?.,  and  the  plaintiff  proves  that 
he-baslOO/i,  yet  he  gains  nothing:  for  the  substance  of  the 
jllea  ifi,  that  the  executor  has  not  tzhove  what  will  satisfy  the 

.  (jr)  2  Saund.  220.  a.  note  (3)  to  a  day  which  did  not  ha^ppen  untf 

Koeli  v.  Nelson.  after  his  death  :  Britton  v,  Batthurst, 

{y)   Wells  ©.  Fydell,    10  East.  3  Lev.  114.    Lemun  v.  Fooke,  IJirf. 

'M5:  -  57.     Ante,p,67i, 

(r)  Rock  V,  Leighton,    1    Salk.  (z?)  Earle  v.  Hinton,  2  Stra.  732. 

310  :  AnUy  p.  652.     The  law  is  the  (a)  Tresham's  case,   9  Co.  109. 

ssbiie,  though  the  debt  was  not  pay-  110.    Edgcomb  v.  Dee,  Vaugb.  104. 

"flbl^tiiltil  alter  the  death  of  the  tes-  Davage  v.  Davage,  1  Sid.  210.    i 

tator,^a8  in  the  case  of  a  bond  con-  Saund.  333.  n.  (7). 

ditioned  to  pay  a  sum  of  money  on  (6)  Parker  v.  Atfield,  1  Saik.  312. 


'MR  Of  Remedies  against  art  Executor. 

jodgment :  Aud  conseqaently,  tlie  oraiasion  is  bat  form, 
and  cannot  be  taken  advantage  of  upon  a  general  d^ 
niuT«r.(c) 

-Xn.pleadiang.an  uBsatis6ed  judgment  recovered agsuwt  Ow 
testator,  the  plea  ix  bad,  unteaa  it  states  in  wbut  term  and  jwa 
of  therdgu,  and  in  wbat  court  tliejuds[ment  was  recovered,  (d) 
If  the  judgment  pleaded  was  recovered  against  the  testator 
and  another,  tku  plea  must  aver  the  survivorship  of  the 
testator.  («) 
ijwiifl-i-  1.  '"  pleading  a  judgment  against  the  executor  hinuelf, 
-  i^»iv"\iv.. ,  wlietber  an  bond  or  otherwise,  it  was  formerly  the  practice  lo 
set  oat  the  debt,  which  is  the  consideration  of  the  judgment, 
iu  the  plea ;  But  this  statement  is  unnecessary :  (/)  \or  k  i< 
requisite  to  aver  that  the  debt,  for  which  the  jiidgment  has 
been  obtained,  was  a  true  and  just  debt,  although  it  is  usual 
to  oiake  such  an  allegation ;  for  if  the  debt  was  not  a  just  one, 
the  other  side  may  show  it  in  the  replication.  (17)  The  present 
fbrm  of  pleading  a  judgment  obtained  against  an  exc>cutor,  is 
k)  omit  stating  the  nature  of  the  debt,  the  suing  out  of  the 
original,  nud  the  plea  ;  but  instead  thereof,  to  allege  that  A.  B. 
iu  such  a  term  and  year  of  the  reign,  in  the  Court,  &c.  un- 
ptflBded  the  defendant  as-exeoator  in  a  «ertaiB  plea,  lu.'titMl 
and  there  dedaring  (so  setting-  «irt  the  «rhole '  deelaatioto  0 
•■id  .such  prooeedings  were  thereupon  had  in  the  and  ooort, 
that  the  sud  A.  B.  reooveEod  judgment,  8cc.  (Jt) 


,(0  Moontr.Andrewes,  Hob.  133. 
Bat  if  the  Uuth  be,  that  the  execu- 
tor has  not  rafficieat  to  SBtisfy  the 
debt*  of  record  pleaded  by  him,  he 
Wf^t  to  jtate  tralj  wbat  goods  he 
has,  namely,  to  th«  value  of  a  cei- 
tain  sum  which  is  oat  snfficieot  to 
satisfy  these  debUi  1  Sauud.  333. a. 
n..(7). 

.  ,{i)  Jordan  «.  Fawcett,  1  Mod.  SO. 
8.C.  I  Sid.  449.  1  Ventr.  76.  S 
keb,  632i  1  Sanad.  338.  s.  iiote(l). 
Where  an  executor  pleads  ^  judg- 
ment OQtjn^rely  jtrron^ous,  but  void, 


•s  a  r«Oovery  in  w  inpoeribhlH^ 
Ihe  plea  is  bad:  Drake  «.  Baadtf^ 
Freem.  SS5 :  but  a  jadgmentnwM^ 
erroDeouj,  ifnot  fraadaletit,i%a»t 
•bould  seem,  pUadaUa^  *n  ase- 
cutor:  Williams  ..Fowte,  1  flta. 
407.  410. 

(e)  Trethewyo.Aidihmd,  9Sun<. 
50.    Ante,  p.  66r.  ] 

(/)  1  Saund.  339.  D.(3). 

{g)  t  Eaund.  339.  note  (4).  » 
Sauod.  50.  DOte  (3).  c 

<i)  1  Sannd.  330.  a.  note  (5).       - 


*   I  » 


Ok.^J]    /  At  Law.  ^  .ov.^  ;i  ^O  MMS 

An  ETemieiit  diat  the  judgtaeiit  fviindi»  mforc^plihoi^h 
usually  made,  seems  unnecessary;  for  the  satHeM^ta^at 
that  mentioned  above,  respecting  the  allegation  "tfait  tlMl 
debt  waff  not  a  tme  and  just  one.  (f)  Bat  wbei^  the  actioa 
iii:en  a  specialty,  it  is  necessary  to  show,  <^ither  thvt'thl^  ^"■^'^ 
smit^eaded  was  reeovered  against  the- eooeautor  4Mft  a««p^ 
oialitjp,  or  Aat  it  was  ohtained  before  the  exeoutott^sid  iMifiOt 
of  the  spectaity  debt  on  which  theaetion  was  broaght.  <» 

A  recoTery  against  one  of  several  executors  or 
t6rt^  and  no  assets^  uHra^  may  be  p)e«ied'i|i  an  ae^iontagiilisi 
aH  the  exeoiUors  or  administrators  for  another  debt 'of' the 
testator  or  intestlite.  (i)  >       "  • .- .f  • 

'  With  mpect  to  pleading  bonds  doe  from  the  testatsnr,  it 
has  been  decided  that,  at  law,  the  penalties  are  the  di^bt»  as 
to<  those  bonds  where  the  days  of  payment  are  past^  fl&d  die 
bandi)  of  course  forfeited;  Therefore,  an  jexecutof  ttay  i^her 
ffeadrtha  penalty  as  the  debt^  or  the  sum^eatty  duei(2)  Bart 
whkaegard  io  those.boads  wberd^the-^dajTS  <tf  payteie|vt<  m» 
not  yet  aoaie,  tfa[»  sums  in  the  comUtionA^atb  tbei/debU^  aa^ 
thB.asavii^can  bal;^  be^eovered  for  them; (m> for' the^esXttolfM* 
laay  save  the  penalty  by  payment  t)f  the  less  turns' at  the 
times  specified  in  the  conditions,  and  if  heiloes  not,  it  will  to 
a  dmxuiaioit  in  him,  if  he  have  assets,  (n) 

(i)  1   Saund.  3«9.  note  (4).     It  Ibid.  1  Saund.  338.  a.  ntf<e(7). 

was  once  the  practice  to  aver  the  (m)  2  Stra.   1028.     Cas.  temp, 

id^tity  of  the  defendant  and  the  per*  Hardw.  219.    5  T.  R.  307. 

soa  named  in  the  reeord :  but  this  (n)  1  Saund.  333.  a.  note  (7);' The 

aysnnent  is  now  omitted :  1  Saund.  Court,  however,  always  recommends 

333,  a^  note  (8).  that  exscutofs  who  plead  judgmsati 

(j)  See  ante,  p.  676.  and   other  debts,   with    penalties^ 

(A)  further  v.  Further,  Gro.  £liz.  should  show  honestly  how  much  iis 

471.  S.C.sem6/e, cited  by  Wjrndham,  really  due   on  them,   and  •set  out 

J«iin-Minieffi;.Xaw8on,  1  Sid.  334.  the  conditions;  which*  woald '  save 

(/)  Bank  of  England  v,  Morice,  2  many  suits  in  Chanoery ;  for  if  Ihe 

Stra.  102^.  S.  C.  Cas.  temp.  Hardw.  penalties  only  are  pleaded^  the 


ai9«    Cox  V,  Joseph,  5  T.  R.  307.      ditor  cannot  learn  the  natare  ofthe 
So   on   an  issue    of  what  is  due,      bond,  but  by  filing  a  biU  for  a- 


sudi  bonds  will  cover  as  much  as-      covery:    5  T.  R.  309.     1   Sauad. 
sets  as  the  penalties^   amount  to  :      333.  a.  note  (7). 


Of  BemeiSei  against  a^MJSiTgi^ar.    [Pt.  r*  fOtJB) 


p/^ThenHrtfUjP^.IMid  €(«4ent,Df  the  .ng|i^oC!i*  Mme^tdt  ttrnkt 
IIHIiiiticiitcxr,«fo  jretain  «  debt  duoito^Pip  fiM0i3k4ii9  dteaMrili 
h||Tfi,,bi»m,uiy,«f(igfttfdiW  pi^cA  of  jllM4.MwliiMi) 

JAtV*.M4i  it9  be  ,i^tiowl.iii^  the  .€D(«wtWnO£fiifU9iMfcife# 
^liw^  t^.f^m'.f^'iy^ejw  adQbtft.(OritiHgimiJfelii|M» 

etther  plead,  or  show  in  eyidenoe  under  that:fllii|ii(^h^Uii 
j||^tfMiMR.«w?1p.  to .^t  oegma  iMnontrt»,Arithp  iiHiiWoep  flCVhe 
^mnrfilf  (gj)k<'v;  f>f  taUpgnOftt  udmiaiitratiaiB^ 0*^iimi  toi ipnb 
Jliilfve^h^pwlCfor  ,]^  eut;-o£(hi«  eHteip^B(aii 

di^^bar^  not  Mmocip  their,  JoM  to  thft<d«bti«rihe 

plaintiff;  and  before  the  commenceoijeot  /ef /th^saeitwM  ^dM 
41  f3Qtaiper>^r>  finwtiified  deblf  «of  the  teptotonotwtMtattf  of 
A^ujllf^jdegiiee  jtban^ 

Jbe^pl9a46d^!if}  •  -■-'*  *  ■        -u^v^  tni   imfjiaf*  hj.at 

Bflplicaikm     )^  ,i|R3heire;jmi(E$l3eq«tor  pleadu  thatchei  hMmoinfU^Ua9M^/ba% 

j?ffrrjSnftiii  Wfe^'^^'^il'^'^''*'^  teath,.wafiee(MerQdi«|$Bio§tliUB  «!■■ 
i^«w#pwter:  ||p  ji^yiwtpr^fioititiiOiui  ,4tBU,  thft  pla«itiS;iniay>re||l]iililwf i  ih 

Ivi^gHMpitrmP  ihfKlrfiiid  efabained  li^fiataActaid  Ibmd 
Jriief^PfillvAQr.wdftheiOPedit^^         iBnt  <ihi» pfadfitiff 
.trayerie.the  ayeraient  thatithe  deht^'for  whioiir  thetjiiilftiMj 
was  had»  was  a  just  and  true  debt,  (v) 

So  the  plaintiff  may  reply,  that  the  judgment  is  fcepit  an 
foot  by  covin  by  defraud  the  creditors,  viz.  ''that  the  and 
defendant  defers  procuring  acknowledgment  of  satisfeotioD 
to  be  entered  of  the  said  debt  and  damages,    so    recp- 


(o)  Ante,  p.  685,  et  $eq. 

(p)  1  Saund.  333.  note  6.  See 
Jones  V.  Harry,  4  Price.  89,  as  to 
the  form  of  pleading  a  retainer  for  a 
specialty  debt. 

(Sl)  See  E.  v.  Wade,  5  Price.  62t, 
as  to  the  form  of  such  a  plea. 

(r)  Gillies  v.  Smither,  2  Stark. 
N.  P.  C.  528. 

(i)  Co.  lit.  283. a.  Bull.  N.  P. 
140. 

(t)  AfUtj  p.  677.  Bull.  N.  P.  141. 

(«)  Williams  v.  Fowler,  1  Stra. 


410.     2  Saund.  50,  note  (3). 

(v)  Robinson  v.  Corbett,  t  Lvtw. 
662,  by  Powell,  J-  2  Sannd.  50, 
note  (3).  Indeed,  it  is  not  neceasaiy 
for  an  executor  who  pleads  an  out- 
standing judgment,  to  arer.  that  Ihe 
debt,  upon  which  the  judgment  wv 
obtained,  was  a  just  and  true  debt : 
uln/e,p.l204.  See,  however, Oreea'v. 
Wilcocks,  Cro.  Eliak  462.  Tzetheny 
V.  Ackland,  2  Saund.  48.  a..  Com. 
Dig.  Pleader,  (2  P.  9). 


» J 


Wa' 


▼tefedi  fee.  with  fatent  to  defraud  hmrihe  g&Id  i^irtiff i**  ^As  r  nic^aH 

ivbere  the  execator  compounds  for  a  less  sum  and  does '  not 
procure  the  judgment  to  be  dischalrged/but  pleadi^  it  to  aif  a<^ 
ticte  brought  against  him  by  another  creditor,  he  may  tefily  th^ 
composition,  and  that  the  judgment  is  kept  on  fbot  by  eotib  i 

r 

fofinothing  shall  be  allowed  to  the  executor  but  i^t  he  al^ 
t«ally  pays,  (m?)  ...  .;  t. 

'>>The  executor,  in  his  rejoinder  to  replitoatbiis  of  tUd  dedinip^ 
ticm^'  is  bound  to  troterse  the  fraud,  (ar)  ' And  the  plaSiltitf 
may^  bpon  this  issue,  give  in  evidence,  either  that  the 'debt  is 
Mt  a  juM  one,  or  that  less  is  due  than  the  sum  for  whibh  jbd^ 
milbt  has  been  given,  (y)  "  - '  \ 

:<■'  In  answer  to  the  latter  evidence,  which  is  pfimA  fabie 
Ijroof  ofiraud,  the  defendant  may  show  that  the  judgnf^ 
was  entered  for  more  than  was  due,  by  mistake,  (ir)'  If  a 
judgment  is  pleaded,  and  ji^r  Jraudem  refMed,^  upon  w'hich 
flssfie  is  taken,  and  it  appears  in  evidence  that  the  ciieditohr 
wla8)<:#illiiig  to  take  less  than  is  recovered, 'it' is^pio<]lf^^ - 
£nMd;  but  if  it  be  shown  that  the  administrlitbr  'hatd-tro/t 
assets  to  pay  that  smb,  it  is  no  fraud. -(a)  It  should  be  iiti- 
serveclrthat  where  a  judgment  is  obtained  itgainstan  ex)B- 
cutor  by  covin,  but  for  a  just  debtj  the  creditor  etonot  avoid 
the  jpdgment  by  alleging  that  it  was  obtained  by  covin  to  de- 
ifiwnd/bim.  (5) 

"  (toy  1  Saund.  334.  note  (9).  Ante,  him,  either  to  traverse  that  eac^  par- 
^.  ItSl.                                              '  ticniar  judgrtient  was  Icept  up 'by 

(*)   Veale  v.  Gatesdon,   Sir  W.  fraud,  or  to  include  all  the  judg* 

Jones,  92.       Parker   v.  Atfield,   1,  meots  pleaded  in  one  general  tra- 

Lofd  Raym.  678.     1  Saund.  334.  verse :  Beake  v.  Kent,  darth.  195. 

».  (9).    2  Saund.  50.  n.(3).     The  S.  C.  4  Mod.   64.      I   Saund.  334, 

Other  averments  in  the  replication,  note  (9). 
tneh  as  the  allegation  of  the  pay-         (y)  2  Saund.  50,  note  (3). 
tifetit'Of  die  money  in  satisfaction  of         (z)  Pease  v.  Nay  lor,  5  T.  R.  80. 
ihie  Judgment,  are  only  inducement,  (a)  Per  curiam  in  Parker  v.  At. 

add  not  traversable :  Veale  v.  Gates-  field,  1  Salk.  312. 

don,  W.  Jones,  92.  5th  Resolution.  .  (6)  Veal  v.  Gatesdon,  W.  Jones. 

Beamont*s    case,    Latch.    111.      1  92.  3d  Resolution.  Williams  v. Fow« 

Saund.  384.  note  (9).    But  the  exe-  ler,   1    Stra.  410.      1   Saund.  334, 

Ctttor  is   at  liberty,  where  several  note  (9).    See  on^f ,  p;  679, 680, 
judgments  have   been  pleaded  by  •       / 
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When  the  judgmeDts  or  debts  pleaded  by  the  execntor  ar* 
u))oii  penaities,  it  Hoems  the  right  way  of  replying  is,  to  say 
that  the  creditor  vould  have  accepted  the  less  sums,  but  tbfl 
defendant  either  wonld  not  pay  or  had  paid  them,  bot  tept  fhe 
judgments  or  bonds  on  foot  hy  fraud  andcovin :  And  the  plaintifT, 
en  issue  joined  thereon,  may  give  in  evidence  ttucb  matter  u 
will  serve  to  avoid  ihepeDalties:  For  if  he  replies  ^nemlly  that 
the  judgments  were  for  less  snma,  and  the  defendant  has  ansets 
above  what  will  satisfy  them,  on  the  issue  that  he  has  not,  the 
defendant  has  a  right  to  insist  on  the  penalties  as  the  debts,  (c) 
The  replication  should  conclnde  with  a  verification,  (rf  ) 

'Tf  the  defendant  pleads  several  outstanding  debts  on  jndfr- 
meots  and  bonds,  and  that  he  has  no  assets  beyond  what  will 
satisfy  those  debts,  the  plaintiff  is  allowed  to  reply  to  every 
judgment  or  other  debt  or  payment  pleaded,  or  some  or  one 
of  them,  omitting;  the  rest,  withont  being  considered  guilty  of 
duplicity  in  pleading,  (p)  This  is  an  anomalous  case  ;  for  oo- 
cofding  to  the  general  rules  of  pleading,  the  replication  wonid 
be  considered  double,  if  it  be  true  that  by  avoiding  any  one 
of  tbejfldgments  in  the  plea,  the  plaintiff  will  be  entitled  to 
recover  judgment  de  bonis  teslatoris,  and  by  replying  to  naefa 
be  tenden  Bcvientl  iBSuea,  where  ou  ii  raffieiakt  to  4 
defeadMifa  idea.</)  The  pluottff'  may  «i< 
replication  with  one  averment  to  the  whole,  or  < 
Vniwer  to  each  separate  judgment,  &o.  with  0Be;<5r)  b^~4rf 
femwr  seems  the  ^tter  mode.  (A)  And  if  the  plainti^^  «Am| 
laplyiog  to  the  jnilgments  pleaded,  alleges  that  the  lirifnaJMlt 
bas  assets  uUra,  the  replication  ought  to  conelncte'inA'  a^ 
avermeDt,  and  not  to  the  country. (i)  '  ' 

(c)  Thomp»oDii.HuDt,3LeT.3«8.  better  way  ii  to  bikwm  Mljr  mA 

Bell  «.  Bolton,  1  Lalw.  AtO.      1  judpnuit  as  the  pduotiS'  kMnS  H^ 

Saond.  334.n.  (9).  have  been    obtaiaed'  by  ftttd  t 'V 

.^)  lSauDd.2S4.  n.  (9).  Saund.  337.b.  iuHe(3>.  t 

(e)  TumorS   cue,  8   Co.    1S3.         (/)  1  Saund.  337.«.b.  note  <a>. 
TiedMwy  V.  Aekland,  3  Saund.  49,         {g)  Aahtoa  *.  Shemiui,  1  Si^ 

60.'  Jefleriea  v.  Dee,  1  Lev.  asi.  398.    S.  C.  Cartli.  431, 
Mitoii «.  ^wiinaii,  1  Loid  Raym.         (A)  1  Saned.  sar.c.  iiote(5).     - 
263.  8.C(S«lk.S98.  CafA,43t.         (i)  Ariitoa  v.  Sieniian,  1  LmA 

iSamid.  33r.b.  note(2).    But  the  Rayn.  MS.   S.  C.  Cu&.  4M.' Att 
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With  respect  to  the  questioQ  whether  the  plainti^,  by 
avoicling  any  one  of  the  judgments  stated  in  the  plea,  will  be 
entitled  to  recover  judgment  in  the  action,  it  must  be  ob- 
aerTedy  that  if  an  executor  pleads  several  judgments  recovered 
i^gain^t  himself,  and  one  of  them  is  ill  pleaded,  or  upon  issue 
joined,  is  found  against  the  executor,  the  plaintiff  is  entitled 
to  judgment ;  and  the  reason  is,  that  if  one  or  twenty  judg- 
m^ts  be  recovered  against  an  executor  himself,  whether  by 
default,  or  by  verdict  finding  them  on  plene  (xdministravit,  it 
is  an:  admission  of  assets  to  satisfy  them  all :  {j)  And,  there- 
fore, as  the  judgments  pleaded  admit  assets  so  far,  if  any 
one  of  them  be  falsified,  the  executor  does,  of  course,,  admit 
by  his  plea,  that  he  has  more  assets  than  will  satisfy  the  other 
judgments,  by  as  much  as  the  judgment  so  falsified  amounts 
to.  (i^)  And  in  such  case  the  plaintiff  will  be  equally  entitled, 
thoogh  the  plea  alleges  that  the  defendant  has  but  a  small 
flum  not  sufficient  to  satisfy  all  the  judgments ;  for  the  allega- 
Iil9n  is  not  material.  (/) 

.  Biut  the  reason  above  stated  does  not  apply  to  a  plea  in 
wdiich  the  executor  pleads  several  outstanding  judgments  ob- 
tained against  his  testator :  for  a  judgment  obtained  against 
iif»  testator  is  no  admission  of  assets  by  the  executor ;  and, 
therefore,  there  seems  no  ground  upon  which  an  executor 
ought  to  be  subjected  to  a  general  judgment  for  the  whole, 
beeanse  one  of  the  judgments  averred  to  have  been  recovered 
against  the  testator  is  ill  pleaded,  or  found  to  be  false. 
Where,  indeed,  the  executor  pleads  several  judgments,  and 
that  he  has  only  assets  sufficient  to  satisfy  them,  if  the  plain- 
tiff can  falsify  any  one  of  the  judgments,  as  by  shewing  it 
satisfied,  or  the  like,  he  will  be  entitled  to  judgment,  for  the 
plea  was  false,  and  the  falsehood  detrimental  to  the  plaintiff, 
and  beneficial  to  the  defendant.     For  as  one  of  the  judg- 

Ward  V.  Ward,  Cunningham's  Rep  tered  up  for  the  whole  debt,  but  only 

74.                    ,  for  the  sum  to  which  the  assets  thus 

(j)  Rock  v.Leighton,!  Salk.  310.  admitted  shall  amount:  See  infra, 

(A)  1  Saund.  337,  note  (1).      Ac-  p.  1217,  and  1  Saund.  336,  note  to 

cording  to  the  case  of  Harrison  v.  Ilancocke  v.  Prowd. 

Beecles,  cited  in  Erving  v.  Peters,  3  (/)  Parker  v.  Atfield,  1  Salk.  312, 

T.  R.  688,  judgment  shall  not  be  en- 

4  I 


H210 


OfBemtxBiu  t^aitut  an  Eaecutor. 


Bk.  ^rr 


aniti  WBM  fokiAed,  tte  executor  has  confessed  that  he  has 

more  aasets  tbBn  will  ratisfy  the  other  judgmeDts,  by  us  tnnub 

M  the  jadgBWDt  so  ratislied  iimounts  to.  (w)     But  the  cases 

iMiVto  gene  fiulher  than  UkU :  Tor  there  are  several  authorities 

''(0.  ihov  dut  where  the  executor  pleads  several  judgments 

reeorered  agsint  the  testator,  and  avers  thai  he  has  assets  to 

■  aawuiU  amount  named  in  the  plea,  yet  the  rule  is,  that  if  the 

{riea  befdse.  or  bed  in  p^rt,  it  shall  be  wholly  set  aside,  (n) 

'  fhm,  in  NitrUmr.  Harvey,  (o)  which  was  adjudged  in  K.  B. 

aad.tiffinaed  in  the  Exchequer  Chamber,  where  the  defeii- 

'  'lUuit  pleaded  aereral  judgments  obtained  against  the  testator, 

'■'■itd  wnmif  Otben,  s  judgment  against  the  testator  and  one 

-JuB.,  but  did  not  aver  that  A.  B.  died  before  the  testator, 

•B  that  it  did  not  appear  Uiat  the  defendant  was  liable  io  that 

" jvdgment ;  al^UMffk  ie  overfed  that  he  had  assets  to  a  smaU 

'  «MII,  yet  for  thia  defect  the  plea  was  adjudged  insufficient  and 

'  bad  ib  the  vhole,  and  judgment  given  against  the  defendant 

'  dt  ioMtf  ttMtatorU  generally,  and  all  the  judgments  which 

woe  vel]  pleaded  eet  aside,  (p) 

.Tet,  notwithstanding  these  cases,  it  seems  to  be  contrary  to 
common  sense  and  justice,  that  there  should  be  a  judgment 
against  an  executor  who  has  no  assets  to  satisfy  the  debt  in 
demand,  merely  because  bis  plea  is  mispleaded,  or  one  «f 
the  judgments  is  false,  (q)    Accordingly  Lord  Vaiigban,  in  hii 


(m)  1  Saund.  337,  note  (I).  So  id 
Campion  v.  Beniley,  1  Esp.  344,  an 
administrator  pleaded  a  retainei  for 
'  a  debt  due  to  himself,  and  a  judg- 
ment obtained  by  another  creditor, 
and  nil  asiels  ultra :  The  replication 
denied  that  the  aum  sought  to  be  re- 
tained was  justly  due,  and,  as  to  the 
judgment,  alleged  thai  it  was  obtain- 
ed and  kept  on  foot  by  fraud  :  Upon 
issue  joined  on  these  two  points. 
Eyre,  C.  J.  told  the  jury,  that  they 
were  to  enquire  whetlier  the  defen- 
dant had  pleaded  a  false  plea  or  not ; 
and  if  they  ttetieved  either  of  the  de- 
mands Kt  up  against  the  intestate's 


estate  to  be  unfounded,  tbej  ought 
to  lind  a  verdict  for  the  plaintiff. 

(n)  Treihewyv,AcUaDd,3Sanid. 
48. 

(o)  Cited  in  2  Saund.  50, 

(  p)  See  also  S.  P.  Parker  v.  At- 
field,  1  Salk.  313.  S.C.  1  Lord 
Raym.678.  R.v.Dickenson.Pafkei 
Rep.263.  lSaund.337.n.(l), 

(f }  1  Saund.  337,  note(l).  Itiam^ 
tain  that  the  e:iecutor  must  ultimately 
pay  out  of  his  own  pocket  the  debt 
and  costs  so  recovered :  forhenwfhe 
compelled  so  to  do  by  Kirt  facia*  oa 
the  judgment,  or  action  of  debt  rag- 
gesting  a  devaitavU :  S«b  m^  p. 
1223,  tl  tq. 
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judgment  in  Edgcomh  v.  Dee,  (r)  finds  fault  with  this  rule, 
Aud   says,   that  the  entirety  of  the  plea,  which  is  the  only 

.  foundation  of  it,  is  a  spungy  reason,  and  not  sense :  for  if 
,tbe  falsehood  or  badness  of  the  plea  be  neither  hurtful  to  the 

.  pUuutiif  nor  beneficial  to  the  defendant,  why  should  the  plain- 

,   tiff  have  what  he  ought   not,    or  the   defendant  pay  what 

he  ought  not.  {s)      Besides,     the   usual    pleading    is,    that 

,.the  plaintiff  must  avoid  all  payments  pleaded  in  bar,  until 

cbome  assets  appear  remaining  in  the  executor's  hands,  and 

tlien  the  plaintiff  is  to  have  judgment.  (0 

Perhaps,  therefore,  the  rule  may  be  understood  thus;  that 

if  the  executor  plead  judgments  obtained  against  his  testator, 

.and  that  he  has  not  sufiicient  to  satisfy  them,  or  any  of  them, 

if  any  one  or  more  of  the  judgments  be  avoided,  still  there 

ought  not  to  b^  a  general  judgment  against  the  executor,  or 

at  least,  not  until  so  many  are  avoided  as  to  leave  assets  in 

the  executor's  hands :  But  if  he  pleads  judgments  obtained 

against  himself,  and  any  or  more  of  them  be  avoided,  in  that 

case  there  ought  to  be  a  general  judgment  for  the  plaintiff,  (m) 

If  an  executor  or  administrator  pleads  plene  administravit,   Evidence  for 

and  the  plaintiff  replies  that  the  defendant  has  assets,  where-  Jgs^g  joined 

upon   issue  is  joined,   the  burthen  of  proof  lies  upon   the  o"  P^^^  ^^, 

.  plene  admnU- 

plQintin,  who  must  prove  that  assets  existed,  or  ought  to  travit: 

have  existed^  in  the  hands  of  the  defendant  at  the  time  of 
the  writ  sued  out.  (v)  The  question,  as  to  what  shall  be 
considered  assets,  come  to  the  hands  of  the  executor  or  ad- 
ministrator, has  been  already  discussed,  {w) 

The  plaintiff  cannot  prove,  under  this  issue,  that  assets 
have  been  received  subsequently  to  the  commencement  of 
the  suit ;  to  be  admitted  to  such  proof,  he  should  have  re- 
plied this  matter  specially,  {x) 

If,  upon  the  issue  of  pletie  administravit,  it  shall  appear 
that  the  executor  or  administrator  has  been  guilty  of  a  de- 

(r)  Vaugh.  104,  105.  (r)  Mara  u.  Quin.  6  T.  K.  10. 

(»)  1  Saund.  337.  note  (1).  (w)  Ante,  p.  1012,  et  seq. 

(0  Vaugh.  105.     1  Saund.  337.  (j)  6  T.  R.  11.     2  Phill.  Ev  347. 

ttote(l).  6th    edit.      Roscoe    Ev.   467.    2d 

(a)  1  Saund.  337.  a.  note(l).  edit. 
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vastavitt  which  has  caused  a  failure  of  assets,  the  jury  most 
find  that  the  defendant  has  assets  to  that  amount,  and  not 
find  a  devastavit,  (y) 

In  order  to  prove  assets,  the  plaintiff  may  give  in  evidence 
the  inventory  exhibited  by  the  defendant  in  the  Ecclesiastical 
Court:  The  effect  of  this  instrument,  and  the  circumstances 
under  which  it  is,  or  is  not  admissible  in  evidence,  have  been 
previously  considered,  (z)  Again,  the  probate  stamp  is 
prima  facie  evidence  that  the  executor  has  received  assets 
to  the  amount  covered  by  the  stamp,  (a) 

An  admission  by  the  defendant,  that  a  debt  is  a  just  debt, 
or  a  promise  to  pay  it  as  soon  as  he  can,  is  not  evidence  to 
charge  him  with  assets ;  for  such  an  admission  must  be  un- 
derstood with  a  reasonable  intendment,  and  the  executor 
could  not  mean  to  pledge  himself  to  commit  a  devastavit  by 
pajring  this  debt  before  others  of  a  higher  nature.  (6)  But 
if  an  executor  compound  with  the  creditors,  and  afterwards, 
at  the  suit  of  any  of  them,  plead  plene  administravit,  proof 
of  the  composition  would  be  conclusive  proof  of  assets,  and 
the  Court  would  not  suffer  him  to  give  evidence  of  no 
assets,  (c)  However,  an  executor  will  not  admit  assets  by 
paying  interest  on  a  bond  due  from  the  testator ;  {d)  for  it 
would  be  unreasonable  that  he  should  be  liable  for  the  whole 
debt,  by  paying  a  part  out  of  his  own  funds,  or  that,  because 
he  has  enough  in  his  hands  to  pay  the  interest,  he  should  be 
thereby  concluded  from  disputing  assets  for  the  principal. 


(y)  Wentw.  Off.  Ex.c.  13.  p.312. 
14th  edit.  This  finding  by  the  jury 
of  assets  in  the  hands  of  the  exe- 
cutor is  not  against  truth,  though 
they  be  wasted,  and  so  not  to  be  had 
in  kind ;  for  the  executor  had  them 
in  right,  since  he  has  not  rightfully 
parted  from  them  ;  according  to  the 
rule,  pro  possessore  hnbctur  qui  dolo 
aut  injuria  dcsiit  pos^ldcre :   Ih'ul. 

{z)  AntCf  p.  C48,  049. 

(a)  Foster  v.  Blakelock,  5  13.  &.  C. 
328.     S.  C.  8  Dowl.  &  Kyi.  48. 


(/')  Hindsleyu.  Russell,  12  East. 
232.  2  Phill.  Ev.  348.  6t)i  edit.  If 
the  executor  refers  a  party  to  a  third 
person  for  information  respecting 
the  effects  of  the  testator,  it  should 
seem  that  an  admission  of  assets  by 
such  third  person  will  bind  the  exe- 
cutor: Williams  v.  Innes,  1  Campb. 
364. 

(c)  Bull.  N.  P.  145. 

(d)  Cleverly  v.  Brett,  cited  by 
Buller,  J.  5  T.  U.  8.  2  Phill.  £▼. 
348.  6th  edit. 
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In  addition  to  the  proof  of  assets,  it  will  be  necessary  for 
the  plaintiff,  in  an  action  of  assumpsit,  to  prove  the  amount 
of  the  debt,  otherwise  he  shall  recover  but  Id,  damages ;  for 
the  plea' only  admits  a  debt,  but  not  the  amount,  (e)  But  the 
rule  is  different  in  an  action  of  debt,  vehere  a  specific  debt  is 
demanded ;  as,  in  an  action  of  debt,  if  the  defendant  plead 
plene  adminisfravit,  without  pleading  also  nil  debet,  there  the 
debt  is  admitted  by  the  plea,  and  need  not  be  proved,  (/) 

In  answer  to  the  proof  of  assets,  the  executor  or  adminis*  evidence  for 
trator  may  show,  under  the  issue  joined  on  plene  adminis tr a-  the  assets 

vit,  that  he  has  exhausted  the  assets,  by  discharging  other  ^^^e  ^een  ex- 

lisiusted* 
demands  on  the  estate,  not  inferior  in  their  nature  to  that  of 

the  plaintiff,  (g)  or  even  by  the  payment  of  debts  of  inferior 

degree,  without  notice  of  the  plaintiff's  demand.  (A)     Again, 

the  executor  may  shew  that  he  has  disbursed  the  assets  in  the 

expences  of  the  funeral,  or  of  probate  or  administration,  or 

as  it  should  seem,  in  the  reasonable  charges  of  collecting  the 

debts  of  the  deceased,  (hh)  So  he  may  shew  that  he  has  retained 

money  in  his  hands  to  pay  for  the  expences  of  administration, 

to  which  he  has  made  himself  liable,  without  proving  that  he 

has  paid  them,  (i) 

But  the  defendant  cannot,  under  a  plea  of  plene  adminis- 

iravit,  give  evidence  of  the  existence  of  outstanding  debts  of 

a  higher  nature:  such  defence  must  be  pleaded,  (j) 

(e)  Shelly's  case,  1  Salk.  296.  children  of  the  testator,  subsequently 

(/)  2  Phill.  Ev.  348.   6th  edit.  to  his  decease :  Ibid. 

Saunderson  v,  NichoUe,  1  Show.  81.  (*)  See  ante  p.  1206.    Gillies  v. 

Bull.  N.  P.  140.  Smither,  2  Stark.  N.  P.  C.  528. 

(^)  See  ante,  p.  651,  et  seq,  (j)  Bull.  N.  P.  141.      1  Saund. 

(A)  Chelsea  Water  Works  Com-  333.  a.  note  (8).    Ante,  p,  677.     It 

pany  r.  Cowper,  1  Esp.  N.P.C.  277.  is  said  in  2  Phill.  Ev.  350.  6th  edit. 

Ante,  p.  676.     But  according  to  the  that  the  defendant  may  prove,  under 

judgment  of  Lawrence,  J.  in  Ilickey  plene  administravit,  subsisting  judg- 

V.  Hayter,  6  T.  R.  388,  these  pay-  ment  debts,  and  retain  assets  to  the 

ments  without  notice  must  be  plead-  full  amount :  but  this  seems  not  to 

ed.  be  correct ;  and  the  authority  cited, 

(hh)  Giles  v.  Dyson,  1  Stark.  Bond  v.  Green,  1  Brown.  75,  i^ 
N.  P.  C.  32.  But  he  cannot  be  al-  should  appear,  applies  merely  to  a 
lowed  for  disbursements  in  the  school-  retainer  of  a  debt  due  to  the  defend- 
ing, feeding,  and  clothing,  of  the  ant  himself. 


wr 
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AgUD,  vba  defetidHiit  canuut  shew,  in  answer  to  proof  of  as- 
•etc,  that  he  bin  applied  them  in  the  payment  of  debts  since  ' 
tin  cmuaencemMtt  of  the  suit :  for,  under  pUae  atlminislra- 
wtp  bo  payment*!  made  after  the  action  commenced,  cun  be 
gtven  in  evidence,  (jt)  If,  therefore,  the  executor  has  pantd 
oUier  creditors  of  superior  degree  aft«r  aclioQ  commenc^," 
be  most  plead  that  matter  specially,  and  if  he  has  paid  oth^' ' 
erectors  of  equal  degree,  since  the  writ  issued,  williout  hav- 
-  iB^had  notice  of  ibo  suit,  he  ought  to  plead  specially  fjtetie 
€idmi«i»tr>n}it  befcro  notice  (0 

"'  With  nspect  to  provinfj  the  commencemcDt  of  the  suit,  in 
orde^  to  ascertain  whether  the  payments  set  up  by  the  execu- 
tor won  made  before  or  after  that  period,  the  following;  dis- 
tinctioD  hai  been  taken :  "  If  an  executor  plead  plene  adtui- 
tdftrav^,  and  the  plainlitf  reply  that  he  sued  out  his  original 
inch  a  day.  and  that  lli<.>  defeudant  had  assets  then  \  and  the 
defeodaiit  in  bis  rejoinder  takes  issue,  that  he  had  not  assets 
th^ ;  the  pbdntift'  need  not  give  in  evidence  a  copy  of  the 
original  to  prove  tbe  time  of  its  being  taken  out,  because  the 
d^endant  admits  it  by  his  rejoinder.     But  if  the  plaintiff  re- 
ply assets  at  the  time  of  exhibiting  his  bill,  viz.,  such  a  day, 
and  conclude  bis  replication  to  tbe  country;  (which  in  snch' 
case  he  may  ;)  though  the  plaintiff  lay  his  bill  to  be  exhibited 
on  the  first  day  of  the  term,  if,  in  fact,  it  were  exhibited  af- 
terwards, the  defendant  shall  have  advantage  thereof  on  the 
evidence,  so  that  he  shall  not  be  bound  for  what  he  paid  be-  ' 
fore.     The  difference  between  those  two  cases  depends  solely 
on  the  manner  of  the  plaintiff's  replying ;  for  in  the  firsi  cslse, 
the  plaintiff  alleged  the  time  pf  suing  out  the  origiaal,  as  a 
distinct  positivtfhcl,  and  concluded  with  an  averment ;  a^d  " 
so  the  defendant  was  at  liberty  to  take  issue  in  his  rejoinder, ' 
on  the  time  of  the  original's  issuing,  or  on  his  having  assets : 
but  in  the  last  case,  the  defendant  had  no  opportunity  of  pot- 
ting the  time  of  exhibiting  the  bill  in  issue;  but  was  obliged 
to  join  in  the  issue  taken  by  the  plaintiff,  that  the  defendant 
had  assets  at  the  day  the  plaintiff  exhibited  his  bill,  and  tha,  i 

(A)    Dyer,    33.  a.    in   margine.       ingale  v.  Lee,  Freem.  1 10. 
Com.  Dig.  Admon.  (C.  2).      Higlil-  (0  AnU,  p.  679,  680.  ocAe  (r). '  ' 
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day  mentioned  in  the  replication,  being  afleged  under  a  vide- 
licet, is  totally  immaterial."  (m) 

In  order  to  prove  the  existence  and  payment  of  the  debt 
set  up  by  the  executor  or  administrator,  he  may  call  the  cre- 
ditor, who  is  a  competent  witness  to  establish  both  these 
facts,  (n)  But  where  the  action  is  brought  on  a  bond  of  the 
deceased,  and  the  defendant  pleads  plene  administravit,  and 
relies  upon  the  payment  of  other  bonds  of  the  deceased,  the 
execution  of  such  bonds  must  be  proved  by  calling  the  attest- 
ing witness  in  the  usual  manner,  even  though  the  bonds  have 
been  destroyed,  (o)  Where,  however,  the  defendant  is  sued 
in  assumpsit  on  a  simple  contract,  and  pleads  plene  adminis^ 
travit,  and  relies  upon  the  payment  of  bonds  of  the  deceased, 
it  will  be  sufficient,  it  is  said,  to  prove  the  payment;  {p)  for, 
though  no  bond,  it  is  yet  a  good  administration. 

Where  the  defendant  pleaded  a  judgment  recovered,  and 
the  plaintiff  replied  that  it  was  obtained  and  kept  on  foot  by 
fraud,  the  judgment  creditor  was  called  by  the  defendant  to 
prove  that  the  debt  was  a  fair  one;  but  Eyre,  C.  J.,  rejected 
his  testimony,  observing,  that  by  establishing  the  validity  of 
his  own  debt,  he  made  good  his  priority  of  claim  to  be  paid 
out  of  the  assets  of  the  intestate,  and  that  this  was  such  an 
interest  as  rendered  him  incompetent,  (q) 

Whenever  the  action  against  an  executor  or  administrator  Judgment 
can  only  be  supported  against  him  in  that  character,  and  he  g^^ufor^ 
pleads  any  plea  which  admits  that  he  has  acted  as  such,  (ex- 
cept a  release  to  himself)  the  judgment  against  him  must  be,  that 
the  plaintiff  do  recover  the  debt  and  costs,  to  be  levied  out  of 
the  assets  of  the  testator,  if  the  defendant  have  so  much,  but 
if  not,  then  the  costs  out  of  the  defendant's  own  goods  : 
otherwise,  the  judgment  will  be  erroneous  :  (r)  As  where  the 

(m)  Bull.  N.  P.  144.  N.  P.  C.  343. 

(w)  Bull.  N*  P.  143.  (r)   1   Saund.    335,  note  (10),   to 
(o)  Gillies   v.  Smither,  2   Stark.      Ilancocke  v.  Prowd.       But   if  the 

530.     2   Phill.   Ev.  349.   6lh  edit      judgment  be  entered  de  bonis  pro- 

Roscoe  Evid.  469.  2d  edit.  jnriisy  instead  of  bonis  testatoris  si,  Sfc, 

{p)  Bull.  N.  P.  143.  it  is  considered  as  a  mere  clerical 

(y)  Campion  v,  Bentley,  1  Esp.      mistake,  which  the  court  below  will 
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judgment 
Vii^Tipltne  ad- 
ministravit, 
when  one  only 
of  several  exe- 
cutors is  found 
to  have  assets: 


When  several  executora  plead  plene  admiuistravit  severtJbf 
by  several  attomies,  and  the  jury  find  that  one  of  them  only 
has  assets,  judgment  shall  be  given  against  him  only,  and  the 


the  testator,  and  of  plene  admiuis- 
travit by  the  defendant,  to  which  the 
plaintiff  replied  that  the  defendant 
had  assets  since  the  exhibiting  of  the 
bill,  where  die  jury  find  the  first  issue 
for  the  plaintiff,  and,  on  the  second  is- 
sue, that  the  defendant  has  assets  to 
satisfy  ou\y  part  of  the  debt :  **  As  to 
the  first  issue  between  the  said  parties 
within  joined,  upon  their  oath  say, 
that  the  within  named  William  Clarke 
(the  testator)  in  his  life-time  did  un- 
dertake and  promise  in  manner  and 
form  as  the  said  Francis  hath  above 
thereof  complained  against  her  the 
said  defendant  Mary,  (the  executrix) 
and  they  assess  the  damages  of  the 
said  Francis  by  i^ason  of  the  not 
performing  of  the  said  promises  and 
and  undertakings,  over  and  above 
his  costs  and  charges  by  him  about 
his  suit  in  this  behalf  expended  to 
80/.  and  for  those  costs  and  charges 
to  40s.:  And  as  to  the  last  issue  be- 
tween the  said  parties  witliin  joined, 
the  jurors  aforesaid  upon  their  oath 
aforesaid  say,  that  the  said  Mar}%  on 
the  day  of  exhibiting  tlie  bill  of  the 
said  Francis  in  this  behalf,  and  since, 
had  goods  and  chattels  which  were 
of  the  said  William  at  the  time  of 
his  death  in  her  hands  to  be  admi- 
nistered to  the  value  of  40/.,  parcel 
of  the  said  damages  above  assessed, 
wherewith  she  the  said  ^lary  might 
have  satisfied  the  said  Francis  40/., 
parcel  of  the  said  damages ;  and  as 
to  40/.,  residue  of  the  said  damages, 
that  the  said  Marj',  on  the  day  of 
exhibiting  the  bill  of  the  said  Francis 


in  this  behalf,  or  ever  since,  had  not 
any  other  goods  and  chattels  wfaidi 
were  of  the  said  William  at  the  time 
of  his  death  in  the  hands  of  the  said 
Mary  to  be  administered,  wherewitib 
she  could  have   satisfied    the   said 
Francis  the  said  40/.,  residue  of  tlie 
said  damages  so  assessed  as  afore- 
said :  Therefore  it  is  considered  that 
the  said  Francis  do  recover  against 
the  said  Mary  the  said  40/.  by  die 
said  jury  in  form  aforesaid  found, 
parcel  of  the  said  damages  o£  90L 
above  assessed,  together    with   his 
costs  and  charges  by  the  said  jury  in 
form  aforesaid   assessed,    and  also 
35/.  for  his  costs  and  charges  of  in- 
crease by  the  said  court  of  our  said 
lord  the  King  here  adjudged  to  the 
said  Francis  with  his  assent,  which 
said  damages,  costs  and  charges,  in 
whole  amount  to  77/.,  to  be  levied  of 
his  goods  and  chattels  which  were  of 
the  said  William  at  the  time  of  hi^ 
death  in  the  hands  of  the  said  Mary 
to  be  administered,  if  she  hath  so 
much  in  her  hands  to  be  adminis- 
tered, and  if  not,  then  the  said  costs 
and  charges,  parcel  of  the  damages 
last  mentioned,  amounting  to  37/., 
to  be   levied    of  the   proper  goods 
and  chattels  of  the  said  Mary,  and 
that,   &c.   &c.    and    that    tlie    said 
Francis  do  recover  the  said  40/.,  re- 
sidue of  the  said   damages  in  form 
aforesaid  assessed,  to  be   levied   of 
the  goods  and  chattels  wliich   were 
of  the  said  William  at  the  time  of 
his  death,  or  which  since  the  pleading 
of  the  said  second  plea  of  the  said 
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rest  shall  go  qnit.  (rf)  But  where  the  executors  join  in  the 
pl0a,  it  was  formerly  established,  that  judgment  should  be 
given  against  them  all,  although  the  jury  found  assets  in  the 
hands  of  one  only,  (e)  But  it  has  been  considered,  that  the 
principle  of  the  above  mentioned  case  of  Harrison  v.  BeecUs 
will  be  held  to  moderate  this  rule.  (/)  And,  accordingly,  in 
a  recent  case  at  N.  P.,  (jr)  where,  in  an  action  against  several 
executors,  they  all  pleaded  that  they  had  fully  administered, 
&c.,  and  the  plaintiff  proved  assets  in  the  hands  of  some  only 
of  the  defendants,  J.  Parke,  J.  directed  the  jury  to  find  a  ver- 
dipt  for  the  plaintiff  against  the  latter,  and^  as  to  the  other 
executors,  to  find  a  verdict  for  the  defendant. 

If  there  be  a  verdict  for  the  defendant,  he  is  entitled  to  Costs  for  exe- 
costs  as  in  ordinary  cases.     It  has  been  held,  that  the  statutes  ^^!^    ^      " 
7  H.  8.  c.  4.  s.  3.,  and  21  H.  8.  c.  19.  s.  3.,  by  which  costs  are 
recoverable  by  the  defendant  in  an  action  of  replevin,  ex- 
tend to  avowries  made  by  an  executor.  (A) 

It  will  appear,  on  referring  to  the  description  above  given  executor's  lia- 
of  the  proper  mode  of  entering  judgment  against  executors  as  defendant  • 
and  administrators,  (i)  that,  when  defendants,  they  have  no 
privilege  as  to  costs ;  but,  on  the  contrary,  are  liable  to  pay 
them  de  bonis  propriis,  if  there  are  no  assets,  (j)  There- 
fore, an  executor  or  administrator  ought  not  to  plead  non 
assumpsit,  or  other  general  issues,  without  a  good  reason ; 
for  if  the  plaintiff  succeeds,  the  executor  will  be  liable  to 
pay  the  costs  out  of  his  own  pocket,  although  the  plea  were 
not  false  to  his  knowledge,  {k)  Thus,  if  the  executor  or  ad- 
ministrator pleads  non  assumpsit  and  plene  administravit,  if 


Mary,  have  come  or  at  any  time 
hereafter  sliaU  come,  to  the  hands  of 
the  said  Mary  to  be  administered. 
And  the  said  Mary  in  mercy,"  &c. 

(d)  Bellew  v.  Juckleden,  1  Roll. 
Abr.  929.  (B).  pi.  5. 

(c)  1  Roll.  Abr.  929.  (B).  pi.  4. 

(/)  1  Saund.  336,  note. 

(g)  Parsons  v,  Hancock,  1  Mood. 
&  Malk.  330. 

(A)  Tidd.  887. 976.  9th  edit. 


(i)  AntCy  p.  1215. 

0)  See  9  B.  &  C.  658. 

(k)  Dearne  v.  Grimp,  2  W.  Black. 
1275.  1  Saund.  336.b.  And  a 
bankrupt  executor  so  pleading  after 
commission  sued,  is  liable  to  execu- 
tion for  the  costs,  notwithstanding  he 
has  obtained  his  certificate :  How- 
ard V.  Jemmet,  3  Burr.  1368.  S.  C. 
1  W.  Black.  400. 
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iIm^  plaintifT  bikfl  juttgmotit  of  asef^ts  m  futttro,  npou'  tU) 
Utter  pleu.  ao/l  g'oes  tu  triiil  upon  the  plea  of  non  atsump^ 
he  witl  b^  eotitlcd  tu  cost»,  if  W  obtiiius  a  verdict ;  nnd  rarb 
coats  to  tx-  tovtcd  rfs  bonii  propriis  of  fbe  executor  or  ud- 
ministnttur,  if  there  wre  not  usseta  of  the  ttr-stntnr  ot  ta(et> 
tnte,  sufScitHit  to  aulisfy  ttiem.  (0  Ttie  reiuoH  ift,  tital  if  the 
defenilaiit  bad  pleaded  a  p)«a  of  pUne  (nlMiiiUtt-avii  QtAj, 
the  plaintiff  mi^ht  have  taken  jiidKoient  of  assets  yntaida, 
without  iucurring  the  coats  of  a  trial :  but  the  defetidsnt,  ]ij 
plendiiig  that  the  testator  never  promised,  coinptillcd  the 
plaintiff  to  incnr  those  costs  ;  because,  in  order  to  UTiiil  him* 
self  of  the  jtidgroent  of  assets  quando  acciderint,  he  ntf 
obliged  to  go  down  to  trial  on  the  other  issue,  (m)  AbiI, 
therefore,  in  such  cases,  unless  the  executor  or  udministndw 
has  a  good  ground  of  defence  upon  turn  axsumpnt,  it  is  usual 
for  him  to  move  to  withdmw  his  plea,  which  the  Court  will 
permit  bini  to  do  upon  piiyiueiit  of  costs,  (n)  So  wber^an 
executor  pleaded  hom  assuoipsil  and  plene  administrarit,  aa 
which  the  plaintiff  took  issue,  and  a  bond  and  morlguge  out- 
standing, and  plene  adinttiislravit  prteter,  on  which  laUer 
plea  the  defendant  took  judj^ment  of  assets  quando  atxHt- 
riut,  and  there  was  a  verdict  for  the  plaintiff  on  the  plea  of 
mniaasumpHt,  and  for  the  defendant  on  the  issae  of  JiAm 
admmUtrttvit ;  the  Court  held,  that  the  plaintiff,  beii^,'  tf 't9 
events,  entitled  to  judgment  of  assets  gtutndo,  and  IdrtU^ 
been  compelled,  by  the  defendants  pleading  non  amampnlK 
to  go  down  to  trial,  was  entitled  to  retain  the  ;>o><ca,  'ttid  w 
have  the  general  costs  of  the  trial,  though  the  issue  if'fiMi 
adminiatravit  was  found  against  him.  (o)  '  "i 

But  the  role  is  now  established,  as  in  ordinary  cautt  that 
the  executor  or  administrator,  defendant,  will  be  oititled  M 
the  general  costs,  although  he  may  have  pleaded  the  geoenj 
issue  and  fuled  on  it,  provided  he  has  pleaded  any  one  pleii 
which  goes  to  the  whole  cause  of  action  and  succeeded  m 

(i)  Manhftll  t>.  Willder,  9  B.  tc  C.  980.  9th  edit. 

655.  (o)  Hindsleyv.RiuMlI,  IS^t. 

(m)  9  B.  &  C.  657.  233.    Tidd.  »B0.  9tli  edit. 
(»)  3  W.  Black.  H75.     Tidd. 
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it :  Thifs,  if  the  defendant  pleads  mm  assumpnt  «nd  j>7«>m 
administravitf  and  the  plaintiff,  instead  of  taking  judgment 
of  assets  quando  on  the  latter,  traverses  both  the  pleas^  and 
issues  are  joined  thereon,  and  that  on  plene  administravU  is 
found  for  the  defendant,  he  will  be  entitled  to  a  general  judg* 
ment,  and  the  general  costs  of  the  action,  although  the  gene^ 
ral  issue  is  found  against  him.  (jp)  The  law  is  the  same 
where  the  pleas  are  the  general  issue,  ne  unques  executor,  and 
plene  administravit,  and  the  last  issue  only  is  found  for  <the 
defendant,  (q) 

In  an  action  against  an  executor  or  administrator,  if  the  judgment  of 
defendant  pleads  plene  administravit ,  and  it  cannot  be  proved  ^^^^ ,  ^ 
t\ktt  he  has  assets  in  hand,  the  plaintiff  may  confess  the  plea, 
and  take  judgment  immediately  of  assets  quando  acciderini, 
er  as  it  is  sometimes  called,  judgment  of  assets  infuturo,(r) 
This  is  an  interlocutory  or  final  judgment,  according  to  the 
nature  of  the  action :  and  if  it  be  only  interlocutory,  there 
must  be  writ  of  inquiry  to  complete  it.  {t)  But  if  the  plain- 
tiff take  issue  on  the  general  or  special  plea  of  plene  admiuis'* 
travit,  and  it  be  found  against  him,  he  cannot  have  judgment 
of  assets  ^aiu/o,  &c.  {u) 

By  taking  judgment  of  assets  quando,  the  plaintiff  admits 
that  the  defendant  has  fully  administered  to  that  time:  {v)  And 
accordingly,  the  terms  of  the  judgment  are,  that  the  plaintiff 
do  recover  his  debt  to  be  levied  of  the  goods  of  the  testator 
which  shall  thereafter  come  to  the  hands  of  the  executor,  (w) 
And  in  debt  or  scire  facias  on  this  judgment,  proof  of  the 
executor's  receiving  assets  is  always  at  the  trial  confined  to  a 
period  subsequent  to  the  judgment,  (or)     And  it  is  right  that 

(p)    Cockson   V.  Drinkwater,    3  (0  Tidd.  683.  9th  edit. 

Dough  239.      Hogg  V.  Graham,  4  (u)  1  Roll.  Abr.  929.  (B).  pL2. 

T^uot  135.    Marshall  v.  Willder,  9  S.  C.  Bro.  Exor.  18.     2  SauiuL  2l7j 

B.  &  C.  657.  note  (1),  to  Noell  v.  Nelson. 

(y)  Ragg  V.  Wells,  8  Taunt.  129.  (v)  2  Saund.   219.  a.    note   (2). 

Edwards  v.  Bethel,  1  B.  &  A.  254.  Parker  v.  Dee,  3  Swanst.  532,  note 

(r)  Mary  Shipley's  case,   8  Co.  to  Drewry  v.  Thacker. 

134.  a.      Noell  v.  Nelson,  2  Saund.  (w)  2  Saund.  219.  note  (2). 

226.     Parker  v.  Dee,  3  Swanst.  532,  (s)  Taylor  v.  Holman,  Bull.  N.  P. 

note  to  Drewry  v.  Thacker.  169.    2  Saund.  219.a»  note  (2), 
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auch  be  the  rule  at  law ;  for  if  a  creditor  was  permitted  to 
litigate  a  second  time  that  which  has  been  once  settled  be- 
tween the  parties,  either  by  verdict  or  admission,  an  eixeoiito 
would  be  harassed  and  involyed  in  infinite  expence  and  liti- 
gation, (y)  M 

It  was  observed  by  Lord  Keayon  in  Mara  y^  Qmrniiz) 
that  it  had  occurred  to  him  on  looking  into  the  precedents, 
that  the  ordinary  mode  of  entering  up  a  judgment  of  assets 
quando  acciderint,  was  not  correct ;  for»  as  on  the  is^e  of 
plena  adminisiravitt  no  evidence  could  be  given  -of 'assbts 
after  the  writ  sued  out,  if  the  judgment  were  only  teaftct 
assets  received  after  the  judgment,  there  was  an  interFal^ 
tween  the  commencement  of  the  action  and  the  judgment, 
in  which,  if  the  executor  received  any  assets,  they  could  not 
be  taken  at  all :  His  Lordship,   therefore,  thought  that  die 
judgment  in  such  a  case  ought  to  be  entered  up  in  snch  a 
manner  as  to  reach  all  assets  received  by  the  executor  after 
the   time  of  suing   out   the  writ :  Upon  which  Mr.  /ustioe 
Ashhurst  observed,  that  as  the  pica  of  plene  adminUirmii 
was,  that  the  executor  hath  not,  nor  had  at  the  time  of  soiDg 
out  the  writ,  nor  at  any  time  since,  any  assets ^'^  8cc.  he  saw  do 
objection  to  the  plaintiff's  replying  to  the  latter  part  of  the 
plea,   **  that  the  executor  had  assets  since,"  &c.  if  the  facts 
were  so.  (zz) 
costs  on  judg-       When  an  executor  or  administrator  pleads  plena  adminis- 
paent  of  assets  ^^^^  ^j.  judgments,  &c.  outstanding  and  plane  adndnistratit 
prceter,  and  the  plaintiff,  admitting  the  truth  of  the  plea,  takes 
judgment  of  assets  quando,  &c.,  the  executor  or  administrator 
is  not  liable  to  costs  de  bonis  propriis ;  (a)  nor  does  he  seem 
liable  thereto,   when  he  pleads  plene  adminis travit  prater, 
and  the  plaintiff  takes  judgment  of  the  assets  admitted  in 
part,  and,  for  the  residue,  of  assets  quando,  &c.  [b)    It  appears 
that  it  was  formerly  the  practice  not  to  allow  the  plaintiff  bis 
costs,  even  out  of  the  future  assets,  (c)     But,  in  a  modem 

( 7/)  Mara  v.  Quin,  6  T.  R.  1.     2  {a)  1  Saund.  336. b.  note.     Tidd. 

Saund.  219.  a.  note  (2).  980.  9th  edit. 

(;:)  6  T.  11.  10.  {h)  Tidd.  980.  9th  edit 

(zz)  See  the  form,  ante,  p.  1218,  (c)  Butti'.Deschamps,  Tidd.  980, 

note  (c).  note  (d).  9th  edit. 
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case^  {d)  the  Court  of  K.  B.  held,  that  though  'an  admmis- 
trator,  in  such  case,  was  not  personally  liable  to  pay  costs, 
yet  that  judgment  might  be  well  entered  for  them,  to  be  re- 
covered de  bonis  iesiatoris,  quando  acciderint. 

After  the  plaintiff  has  obtained  a  judgment  against  an  ex-  Proceedings 

ecutor  de  bonis  testatoris,  there  are  two  modes  of  enforcing  ^^  judgment 

'  °   against  execu- 

it :  1st,  by  ^eri  facias,  or  scire  fieri  enquiry  ;  2d,  by  an  ac-  tor  de  bonis 
tion  of  debt  on  thq, judgment,  suggesting  a  devastavit. 

First,  as  to  proceeding  hj  fieri  facias,  or  scire  fieri  enquiry  :  hyfierifacia$: 
If  the  sheriff  returns,  as  he  may  do  if  he  pleases,  not  only 
nulla  bona,  but  also  a  devastavit,  to  a  fieri  facias  de  bonis  tes- 
tatoris sued  out  on  a  judgment  obtained  against  an  execu- 
tor, the  plaintiff,  according  to  the  ancient  practice,  sued  out 
execution  immediately  against  the  defendant  by  capias  ad 
satisf,  or  fieri  facias  de  bonis  propriis ;  (e)  and  so  he  may, 
it  should  appear,  at  this  day.  (/)  And  it  seems,  that  the 
sheriff  runs  no  great  risk  by  returning  a  devastavit ;  for  the 
judgment,  and  no  assets  to  be  found,  will  be  sufficient  evi- 
dence of  a  devastavit,  in  an  action  against  him  for  a  false 
return,  (g) 

But  if  the  sheriff  returns  nulla  bona  generally,  without  by  scn-e fieri 
also  returning  a  devastavit,  the  ancient  course  was  to  issue  a  ^  ^  • 
special  writ,  for  the  sheriff  to  inquire  by  a  jury  whether  the 
defendant  had  wasted  any  of  the  goods  of  the  deceased  :  And 
if  a  devastavit  were  found,  and  returned  by  the  sheriff,  a  scire 
facias  issued  for  the  defendant  to  shew  cause,  why  the 
plaintiff  should  not  have  execution  de  bonis  propriis,  to 
which  scire  facias  the  defendant  might  appear,  and  plead. 
But  now,  for  the  sake  of  expedition,  the  inquiry  and 
scire  facias  are  made  out  in  one  writ,  which  is  called  a 
scire  fieri  enquiry  ;  reciting  the  judgment,  fieri  facias,  and 
return  of  nulla  bona,  and,  after  suggesting  a  devastavit,  com- 

(d)  DeTastetv.Andrade,  1  Chitt.      rity  of  the  sheriff:  Rock  v.  Leigh- 
Rep.  629,  630,  in  notis.  ton,  1  Salk.  310.  S.  C.  1  Lord  Raym. 

(e)  1   Saund.   219,  note  (8),  to      590.     Com.  Rep.  87. 

Wbeatley  v.  Lane.  {g)  Rock  v.  Leighton,  cited  3  T.  R. 

(/)  Tidd.  1025.  1113.  9th  edit.      692.    S.C.  1  Salk.  310. 
The  fieri  inquiry  is  only  for  the  secu- 
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to  be  made  of  iftie  goods  rf  the  testator  or  hiteatMinp  H^Jfcl'i! 

and  if  not,  then,  if  it  shall  appear  bj  iaqoisilioB» 

fendant  hath  ivasted  the  goods  of  the  deceased^  to 

to  the  defeadan^  to  afqiear  in  oonrt  at  the  tetvcn  eCtkf  |M^ 

to  shew  cause  why  the  plaintiff  ought  net  to  havtt  aviMlh 

€b  Aontf  prapriis:^  And  there  most  be  tfcle  same iiotiMfi(M|k 

ecuting  snch  writ,  as  of  a  common  writ  oi  iattiwjm,  {A|   ^^i^ 

liy  sfldon  of        Bat  the  most  usual  mode  of  proceeding  is  bj 

fa^adlSST  <m  the  judgment  Biiggestiiig  a  <i«Hi.f<ivi<.'becaiM, 

<"M^«  oee^&ig  by  sdrt  fieri  enquiry,  the  plamtiff  is  itiot. 

oasts,  uidess  the  executor  appears  and  pleadn.  t».JIiiJB|ii 
/betas ;  For  the  statute  of  8  and  0  W.  3^  c.  U.  a.  a^  "sirhii 
gives  costs  to  plaintiffs  in  suits  upon  scire  faeiae,  linjiHftpi 
to  those  cases  only  where  the  plaintiff  obtains  judgntKgjtiiMt 
award  of  execution,  iipon  a  pha  pleaded,  or 
tJUrson.  The  action  of  debt  on  the  judgment  so| 
devasiami  was  substituted  in  lieu  of  the  prooeeding  bf  ^eajnf 
Jfsrt  enquiry,  (t)  The  foundation  of  this  action  is  tlie  jw<%t 
ment  obtained  against  the  executor:  which,  as  there  ]ia8;||^|||i 
already  occasion  to  shew,  (J)  is  conclusive  upon  him  to  ^Hniw 
that  he  has  assets  to  satisfy  such  judgment.  If,  thereloifi 
upon  a  fieri  facias  de  bonis  testatoris,  on  a  judgment  xiibtadjpa^ 
against  an  executor,  either  no  goods  can  be  found  whichnffNf 
the  testator's,  or  not  sufficient  to  satisfy  the  demand*  (qi; 
which  is  the  same  thing,  if  the  executor  will  not  expose.  t]iep| 
to  the  execution,)  that  is  evidence  of  a  devastavit ;  and»  thera^ 
fore,  it  is  very  reasonable  that  the  executor  should  become 
personally  liable  and  chargeable  de  bonis  propriis.  (t)  And 
Hie  mode  of  proceeding  is  immaterial,  because  the  executor  is 
entitled  to  the  same  defence  in  debt  upon  the  judgment  sug- 

(A)  Tidd.   1113,   1114.  9th   edit.  (j)  Ante,  ^.  i20\. 

See  the  account  of  the  establishment  (k)  1  Saund.  219.  b.  note  (8),  to 

of  this  practice,  iSaund.  219. 219.a.  Wheatley  v.  Jjune,      Blackmor   r. 

note  to  Wheatley  v.  Lane.  Mercer,  2  Saund.  403.      Erving  v, 

(t)  Berwick  v.  Andrews,  2  Lord  Peters,  3  T.  R.  686.    Fan*  v.  Nfcw- 

Raym.  974.     1  Saund.  219.  a.  note.  man,  4  T.  R.  637. 
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gesting  a  devastavU,  as  in  the  proceeding  by  a  scire  fieri 
enquiry.  (/) 

This  action  may  be  brought  upon  the  judgment  against  the 
executory  upon  a  bare  suggestion  of  a  devastavity  without  any 
writ  of  fi.  fa.  first  taken  out  upon  the  judgment.  (//)  But 
the  usual  course  is,  first,  to  sue  out  a  fieri  facias  upon  the 
judgment,  and,  upon  the  sheriff's  return  of  nulla  hona^  to 
bring  the  action,  and  state  the  judgment,  the  writ,  and  return, 
in  the  declai'ation ;  and,  on  the  trial,  the  record  of  the  judg- 
ment, the  fieri  faxdasy  and  the  return,  will  be  sufficient  evi- 
dence to  prove  the  case,  (m) 

The  action  is,  in  form,  an  action  of  debt  in  the  debet 
and  detinet,  and  the  judgment  is  de  bonis  propriis.  (n)  The 
executor  or  administrator  may  either  plead  nil  debet,  (o)  or 
not  guilty,  and  under  either  of  these  pleas  he  may  give  in 
evidence,  that  there  were  goods  of  the  testator,  which  might 
have  been  taken  in  execution,  and  that  he  shewed  them  to  the 
sheriff,  (p}  But  the  executor  or  administrator  cannot  plead 
plene  administravit,  or  any  other  plea  which  puts  his  defence 
upon  want  of  assets :  For  such  plea  would  be  contrary  to 
what  is  admitted  by  the  judgment :  And  if  the  truth  were, 
that  he  had  no  assets,  he  should  have  set  it  up  as  a  defence 
to  the  original  action,  and  having  neglected  to  do  so,  he  shall 
not  be  permitted  to  say  so  afterward,  (q)  Again,  if  he  has 
pleaded  i^fene  administravit  to  the  original  action,  and  the 
judgment  was  had  upon  a  verdict  finding  that  he  had  assets, 
he  is,  of  course,  equally  concluded  from  saying  that  he  had 


(J)  1  Saund.  219.  b.note. 

(U)  Wheatley  r.  Lane,  1  Sid.  397. 
1  Saund.  219.  c.  note. 

(»i)  Challoner  v.  Challoner,  cited 
in  Skelton  v.  Hawling,  1  Wils.  259. 
Erving  v  Peters,  3  T.  R.  685. 
1  Saund.  219.  c. 

(n)  Warren  v.  C^ett,  2  Lord 
Raym.  1502.     But  a  declaration  in 


the  detinet  is  at  any  rate  cured  by 
verdict;  and  it  seems  that,  independ- 
ent of  the  verdict,  the  plaintiff  on 
such  a  declaration,  may  take  judg- 
ment dc  bonis  testatoris  :  Hope  v» 
Bague,  3  East.  2. 

(o)  Coppin  V,  Carter,  1  T.  R.  462. 

{p)  1  Saund.  219.  c.  note. 

(q)  Ibid. 
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DO  assets,  (r)     And,  for  the  same  reasoa,  he  cannot  yive  m 
evidence  the  want  of  ussets  on  the  trial  of  the  devastavit.  <«> 

If  a  Diiiu  ubtuius  judgment  aguinst  aa  executor,  and  dies, 
his  execntor  may,  without  first  suing  out  a  scire  facias,  bring 
an  action  of  debt,  upon  the  judgment  against  the  executor, 
suggesting  a  devattavit ;  for  the  action  is  brought  against  the 
same  person  against  whom  the  judgment  was  bad,  and  by 
that  judgment  assets  were  admitted.  (0  So,  on  the  olber 
band,  if  a  judgment  be  had  against  au  executor,  vbo  after- 
wards dies,  an  actioD  may,  since  the  stat.30Car.3.  c.7.,(H)be 
brought  against  bis  executor  or  administrator,  upon  the  jndg- 
meot,  suggesting  a  devastavit  by  the  first  executor,  and  the 
judgment  is  as  conclusive  ujxtn  the  repreaeufatite  of  tbe  exe- 
cutor, OS  it  is  upon  the  executor  himself.  Therefore,  if  aD  ac- 
tion of  debt,  suggesting  a  (JevfU^ariV  by  the  first  executor  in  hii 
lifetime,  be  brought  against  hit  executor  or  administrator,  be 
cannot  plead  that  the  first  executor  fully  administered  the  goodi 
of  the  first  testator,  or  any  other  plea>  purporting  that  he  (that 
is,  tbe  first  executor)  had  no  assets  to  satisfy  the  jndgment, 
any  more  than  tbe  executor  himself  could  have  done,  ^r) 
For  whatever  act  of  the  executor  would  have  made  him  pfr- 
sooally  liable  and  chargeable  with  the  payment  of  the  datuKHi 
d«  bonis  propriis,  will  now,  by  virtue  of  the  atatate,  mtft 
hia  personal  estate  liable  in  the  hands  of  his  exeoator  n  A^ 
ministrator.  (k)  But  tbe  execntor  or  administrator  ot  tts 
executor  may  plead,  that  he,  the  defendant,  has  faWj  adwUK 
tered  all  the  estate  of  bis  own  testator,  or  intestate.  («>  lfiif». 
over,  the  action,  when  brought  against  the  execator  or  ttJn/^ 

(r)  1  T.R.693.  Rayro.   971.     S.C.  6  Hod.  t45; 

(«)  1  Salk.  310.    Nor  upon  awrit  1  Salk.  314.    Anie,p.Sl3. 

of  enquiry  after  judgment  bj  defeult  (u)  SeeatUe,  p.  1064, 

in  the  original  action :  Treil  v.  Ed-  (v)  Skelton  v.  HawUng.  1  Wb. 

witrds,  6  Mod.  308.     Wharton  v.  358. 

Ricbardsos,  2  Stnt.  1075.     S.  C.  (w)  1  Saund.  219.  d.  note. 

cited  1  Will.  358.     1  Saund.  219.  (x)  1  Saund.  219.  «.  BotK,     Urn 


(t)  Berwick  v.  Andrews,  3  Lord 


in/™,  p.  1235. 
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nistrator  of  the  executor,  against  whom  the  judgment  was 
obtained^  must  be  in  the  detinet  only,  and  the  judgment  is 
de  ionis  iesiataris  or  miestaii.  (y) 

But  no  action  of  debt  suggesting  a  devastavit  by  the  ex-  Remedy  on 
ecutor  lies  against  him  upon  a  judgment  obtained  against  his  ^^^^Ij^i 
testator ;  because  that  is  no  admission  of  assets  by  the  ex-  the  testator. 
ecutor ;  and,  therefore,  in  such  cases,  it  is  necessary  to  sue 
out  a  writ  of  scire  facias  against  the  executor,  to  make  him  a 
party  to  the  judgment  {z) 

In  some  cases,  a  creditor  may  take  the  testator's  goods  in 
execution  in  the  hands  of  the  executor.  For  if  there  be  a 
judgment  against  the  testator  at  the  time  of  his  death,  the 
creditor  may  take  his  goods  in  execution  in  the  hands  of  the 
executor,  if  the  judgment  was  recovered  within  a  year  before 
his  death,  (a)  So,  if  the  testator  died  in  term  time,  or  the 
subsequent  vacation,  before  judgment  was  signed,  it  may  be 
signed  after,  and  execution  taken  out  against  his  goods  in  the 
bands  of  his  executor,  tested  the  first  day  of  the  teim  ;  for  they 
relate  to,  and  are  considered  as  a  judgment  and  execution  of 
the  first  day  of  the  term,  at  which  time  the  testator  was  aliTe.(&) 
So  if  the  testator  gave  a  warrant  of  attorney  to  confess  judg- 
ment, and  died  within  a  year  after,  so  that  judgment  can  be 
entered  up  without  leave  of  the  Court,  it  may  be  entered  up 
after  his  death,  and  will  relate  to  the  first  day  of  the  term 
when  he  was  living,  and  an  execution  may  be  levied  on  his 
goods  in  the  hands  of  his  executor,  (c)  For  the  judgment 
and  execution  will  bind  the  goods  from  the  day  of  the  sign- 
ing of  the  judgment,  and  the  teste  of  the  writ  of  the  ex- 
ecution, against  the  party  himself,  and  all  other  persons,  but 
purchasers,  notwithstanding  the  statute  of  frauds,  29  Car.  2. 

(y)  1  Saund.  219,  e.  note.  &  Pull.  57J.    See  Fann  v.  Atkin- 

(*)  Crosby  v.  Gecring,  cited  in  son,  Willes.  427. 
Berwick  v.  Andrews,  2  Lord  Raym.  (c)   Odes  v.  Woodward,  2  Lord 

972.  Raym.  766.    S.  C.   7  Mod.  2.  93. 

(«)   Odes  V.  Woodward,  2  Lord  1  Salk.  87.      Robinson  t;.  Tonge, 

Raym.  860.     1  Saund.  219.  f.  note.  3  P.  Wms.  398.    Finch  v.  Winchel- 

(6)  Bragner  v,  Langmead,  7T.  R.  sea,  ibid,  note  (E).    Heapy  v.  Parris, 

30.    Waghorne  v.  Langmead,  1  Bos.  6  T.  R.  369.    1  Saund.  219.  f.  note. 
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C.3.,  which  statute  has  been  construed  to  extend  only  to  pro- 
tect purchasers,  (df)  But  in  all  the  cases  above  mentione^^ 
care  must  be  taken  that  the  writ  of  execution  be  tested  on  9 
day  previous  to  the  testator's  death ;  for  if  it  be  tested  ^w 
a  subsequent  day,  it  will  be  an  irregularity ;  (#>  and  thstl 
it  is  not  taken  out  tested  before  the  judgtn^iit  is  aotoaUj 
signed,  (y)  ■"  » 

However,  except  in  the  cases  above  mentioned,- if >«Lde? 
fendant  dies  after  final  judgment  against  him*  and^b^^Mli 
execution,  the  plaintiff  cannot  have  execution  wi<ifc4»t.i» 
scire  faciiu  against  the  personal  representative  of  .the>d<!filP^ 
ant.  (g)  If,  indeed,  there  are  two  or  more  defimdaJirtai  Uf/A 
one  of  them  dies  after  judgment,  but  before  executiitn/'vtbe 
plaintiff  is  not  put  to  his  scire  facias  against  the  p^rtottadtfn^ 
presentative  of  the  deceased,  but  execution  may  be  bad 
against  the  survivors,  within  a  year,  without  a  sdrefaeiM.  (A) 
But  the  execution  in  such  case  should  be  taken  out  in-.lfas 
joint  names  of  all  the  defendants,  otherwise  it  will  not  be 
warranted  by  the  judgment,  (i)  .  j,  ,  '.' 

The  writ  of  scire  facias  states,  that  the  testator -^Bed^ 
having  made  the  defendant  his  executor,  or,  in  the  ease  tsf  ^ 
administrator,  the  death  of  the  intestate,  and  the  grant  of 
administration ;  and  it  is  for  the  defendant  to  shew,  why  the 
plaintiff  should  not  have  execution  of  the  debt  or  damages, 
to  be  levied  of  the  goods  and  chattels  which  were  of  the  tes- 
tator or  intestate  at  the  time  of  his  death,  in  the  defendant's 
hands  to  be  administered,  &c.  (j) 


(d)  Ibid, 

{e)  6T.  R.  360. 

(J')  Parsons  v.  Gtll,  7T.  R.  21. 
note  ((•). 

(g)  2  Saund.  6.  note  (1)  to  Jeffre- 
son  V.  Morton.  If  the  original  exe- 
cutor is  dead,  the  scire  facias  may 
be  against  his  executor  :  but  if  the 
representative  of  the  deceased  exe- 
cutor is  an  administrator,  or  if  the 
original  representative  of  him  against 
whom  judgment  is  recovered  was  an 


administrator,  then  the  scire  Jacias 
must  be  against  the  administrator 
de  bonis  mm  :   See  antCj  p.  291.  2^2. 

{h)  Tidd.  1120.  9th  edit. 

(i)  Ibid. 

(j)  Tidd.  1119.  9Ui  edit.  In  a 
scire  facias  on  a  judgment  recovered 
by  an  executor,  the  death  of  the  tes- 
tator need  not  be  expressly  averred : 
Morfoot  V.  Chivers,  lStra.631.  S.C. 
2  Lord  Raym.  1395.  Tidd.  «fi 
supra. 
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With  respect  to  the  pleas  which  an  executor  or  adminis- 
trator ^may  plead  in  his  defence  to  a  8cire  facias,  upon  a  final 
judgment  obtained  against  his  testator  or  intestate,  it  is  said, 
that  if  an  executor  or  administrator  pleads /i/e7t«  adminUtrOr 
tity  it  is  bad  on  a  special,  though  good,  on  a  general  demur- 
rer; b«t  he  ought  to  plead,  that  he  had  nothing  in  his  hands 
at  the  time  of  the  death  of  his  testator  or  intestate,  or  that 
no  gootds  came  to  his  hands  except  so  much,  if  any  did,  and 
shew  how  he  administered  them,  (ib)     But  this  seems  ques- 
tionable, and,  indeed.  Lord  Holt  said,  in  the  case  of  Newton 
yiv^SSehards,  (/)  that  precedents  prevailed  with  him  more  than 
Hie  re&soQ  of  the  thing.     And  the  plea  was  pleaded  in  Noell 
fO 'iVabon,  (i»)  without  any  objection.     If  the  judgment,  on 
whiclfr  the  scire  facias  was  brought,  was  not  docketed  pur- 
suant to  the  Stat.  4  and  5  W.  and  M.  c.  20.  (n)  the  executor 
oV  administrator  may  give  in  evidence  under  a  plea  of  plene 
eidmnistravii,  the  payment  of  bond  and  other  specialty  debts 
which  exhausted  all  the  assets,  (o) 

No  damages  for  delay  of  execution  can  be  given  in  a  scire 
feuias;  nor  could  costs  in  any  case,  unlil  the  statute  8  and  9 
W.'8.  c.  11.  s.  8. :  And  the  fifth  section  provides,  "  That 
th€f«tatute  shall  not  extend  to  executors  or  administrators/' 
If*  there  should  be  a  judgment  for  costs  in  a  scire  facias 
aganurt  an  executor,  the  judgment  is  only  erroneous  in  that 
]pafty  and,  therefore,  may  be  reversed  as  to  the  costs,  and 
affirawd  as  to  the  residue,  {p) 

After  the  plaintiff  has  obtained  judgment  of  execution 
against  the  executor  in  scire  facias,  he  may  bring  an  action 
of  debt  in  the  debet  and  detinet  on  the  latter  judgment 
against  the  executor,  suggesting  a  devastavit :  And  in  such 

(jk)  Harecourt  v.  Wrenham,  Moor.  (/)  Ubi  supra, 

858.    Ordwey  v.  Godfrey,  Cro.  Eliz.  (/w)  2  Saund.  220. 

575.'    Petchet  v,  Woolston,  Aleyn.  (w)  See  ante,  p.  659.  660. 

4T,  48,    Newton  v  Richards,  1  Salk.  (o)  Hickey  v.  Hayter,  6  T.   R. 

396.    S.C.  Comberb.  298.    Skinn.  384. 

565.    4  Mod.  296.     1  Lord  Raym.  {p)  Bellew  v.  Aylmer,  1  Stra.  188. 
3.4. 
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Proceedings 
on  judgment 
of  assets  in 
ftUuro. 


action  the  judgment  in  scire  facias  is  conclasive  agaiMt  Ae 
defendant,  that  he  has  assets:  Therefore  he  caniK>t  plead 
plene  administravit ;  and  the  judgment  shall  be  ds  htmis  pr^ 
priis.  (q)  However,  if  the^  plaintiff  pleases,  he  may  bring 
the  action  in  the  detinet,  and  take  judgment  de  bwiis  U$* 
iatoris.  (r) 

If  a  judgment  of  assets  quando  acciderint  has  been  en* 
tered  against  an  executor  or  administrator,  the  plaintiff  can- 
not have  execution  until  some  assets  come  into  the  hand  of 
the  defendant,  when  the  plaintiff  may  bring  an  action  of  debt 
upon  the  judgment,  or  sue  out  a  scire  facias,  (s)  Indeedf 
where  the  executor  or  administrator  pleads  several  judgm^its 
outstanding,  and  the  plaintiff  takes  judgment  of  assets  iis/iihcro, 
the  future  assets  shall  be  in  the  first  place  applied  to  those 
judgments,  (t)  Hence  there  is  a  difference,  as  to  the  future 
assets,  between  a  plea  o{ plene  administravit  generally,  and  a 
special  plea  of  plene  administravit  prater  judgments,  (it) 

It  seems  necessary  to  state,  in  the  writ  o(  scire  f ados,  that 
the  assets  came  to  the  executor's  hands  <i/2er  the  judgment; 
for  the  scire  facias  must  pursue  the  terms  of  the  judgment, 
which,  in  this  case,  are,  that  the  plaintiff  do  recover  his  debt 
to  be  levied  of  the  goods  of  the  testator  which  shall  there* 
after  come  to  the  hands  of  the  executor :  Therefore,  where 
a  scire  facias,  on  such  a  judgment  as  this,  of  assets  quando 
acciderint,  stated  that  divers  goods,  &c.  of  the  testator,  suf- 
ficient to  pay,  &c.  had  come  to,  and  were  in  the  hands  of  the 
defendant  to  be  administered,  &c.  without  stating  that  those 
goods  had  come  to  the  defendant's  hands  since  the  judgment, 
and  prayed  execution  against  tiie  defendant  to  be  levied  of 
those  goods,  according  to  the  form  and  effect  of  his  said  re- 
covery, &c.,  the  defendant  pleaded,  that  q/Ver  the  plaintiff^ s 
judgment,  no  goods,  &c.  of  the  testator  had  come  to  the  de- 
fendant's hands  to  be  administered,  &c. ;  to  which  the  plain- 


{q)  Hope  V.  Bague,  3  East.  2. 

(r)  Ibid. 

(s)  See  the  form  of  the  scire  fa- 
cias, Nocll  V,  Nelson,  2  Saund.  210. 
Mara  v.  Quin,  G  T.  U.  1. 


(0  Parker  v.  Atfield,  1  Salk.  312. 
See  also  Poulett  v.  Wightmao, 
1  Bligh.  N.S.  138. 

(w)  1  Saund.  336.  b.  note. 
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tiff  replied,  that  divers  goods,  &c.  bad  come  to  the  defend- 
ant's hands,  without  adding  since  the  judgment ;  and  on  de- 
murrer it  was  adjudged,  that  the  scire  facias  was  wrong  for 
want  of  the  words  *'  after  the  judgment :"  For  when  an  ex- 
ecutor pleads  plene  administravit,  the  plaintiff  may  either 
deny,  or  admit  that  allegation ;  if  he  admits  it,  he  takes 
judgment  and  prays  that  his  debt  may  be  levied  of  such 
assets  as  may  afterwards  come  to  the  hands  of  the  executor 
to  be  administered  ;  the  praying  of  judgment  is  an  admission 
that  there  are  no  assets  in  the  executor's  hands  at  that 
time,  (v) 

Where,  upon  a  suggestion  of  assets,  a  scire  facias  was 
taken  out,  and  assets  were  found  for  part,  judgment  was  given 
to  recover  so  much  immediately,  and  the  residue  of  assets  in 
future,  (to) 

At  common  law,  the  death  of  a  sole  plaintiff  or  defendant,  scire  facias 
at  any  time  before  final  judgment,  would  have  abated  the  ^^*when  d^' 
Amt.(x)     But  now,  by  the  stat.  17  Car.  2.  c.8.  s.  1.,  the  fendantdies 
death  of  either  party,  between  verdict  and  judgment,  shall  diet  and  judg- 
not  be  alleged  as  error,  so  as  such  judgment  be  entered  within  ^^^^  * 
two  terms  after  such  verdict.     The  construction  which  this 
statute  has  received,  and  the  proper  mode  of  taking  the 
benefit  of  it,  have  been  already  considered  in  a  previous  part 
of  this  treatise,  (y) 

If  either  the  plaintiff  or  defendant  happens  to  die  after  in-  when  defen^ 

dflnl  difis  after 

terlocutory,  and  before  final  judgment,  it  is  provided  by  the  interlocutory 
Atat.  8  and  9  W.  3.  c.  11.  s.  6.,  that  the  action  shall  not  abate,  and  before 

final  judg- 
if  it  might  have  been  originally  maintained  by  or  against  the  ment. 

exiecutors  or  administrators  of  the  party  dying :  but  the  plain- 
tiff, or  if  he  be  dead  after  such  interlocutory  judgment,  his 
executors  or  administrators  shall  have  a  scire  facias  against 
the  defendant,  if  living  after  such  interlocutory  judgment,  or 
if  he  died  after,  against  his  executors  or  administrators,  &c. 

(v)  Taylor  v.  Holman,  Bull.  N.  P.      in  1  Ventr.  95.,  and  1  Sid.  448, 
169.    2  Saund.  219.  a.  note.  (.r)  Anie,  p.  579. 

(w)  Perryraan  v.  Westwood,  cited  (y)  Ante,  p.  580,  581. 
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!Phpy|i|itatate^  glfo,  Md  iti  eoBstniotioD-«iid:op^t«fiiMi^ 
b^q^  ^JgcnMed  in  an  earlier  stage  of  tiiia  work>  (s)  ^'A- 

(IHrbcne  the  death  of  the  defendant  happen  after  intorlotataf 
jfl^igmenty  and  before  the  execation  d[  the  writ  of  iaspm^ 
t)ia  form  of  the  scire  facias  onght  to  be  fw  the  ei^Mmtaii  m 
^dcnuiutratora  to  shew  cause  why  the  damages  skoald  aot  hi 
fiS^^susd  and  recovered  against  them,  (a)  And  wheire  tii*^^ 
^pndant  dies  after  the  execation  of  the  writ<if  linqa&rj^  bal 
before  the  retnm  of  it,  the  scirt  ybcjot  most  beto  i^ewt  flasoa 
If  by  the  damages  assessed  by  the  jury  sho«U  not  beiMfMIH' 
^, the  plaintiff. (ft)  .^,  -A-  y  trJii 

.  .The  final  jadgment  upon  the  writ  of  ei^niry^ .afWa ^mUtm 
{ipcntory  jodgpient  revived  by  saVs /ocaof  mider 'thd^elalilil 
^.&  9  W.3.,.  mast  be  against  the  exseuiarvr  miXmimkiwm^m^ 
aad  not  against  the  tsstaiw  or  tnlssfals^'UNsiijC'Smf it'll 
open  the  statute  17  Car.  2. ;  and,  therefore,  it  ottimot'te 
pleaded  as  a  jadgment  against  the  testator  or  intestBta.t(W)* 

:  It  must  be  also  mentioned  in  this  place,  that  where  theldbi 
^d^nt  dies,  after  interlocutory  and  before  final  jmBuffmrn^ 
the  plaintiff  must  sue  out  two  writs  of  scire  facias  to  tsniill^ 
himself  to  take  out  execution;  one  before  final  judpaent, -tb 
make  the  executors  or  administrators  parties  to  tbevecoid; 
the  other  after  final  judgment,  to  give  them  the  opportunity 
of  pleading  the  want  of  assets,  or  any  other  matter,  that  an 
executor  may  plead  in  his  defence  to  a  scire  faciae  broaght 
upon  a  final  judgment  obtained  against  his  testator;  for  it 
would  be  unreasonable  that  the  executors  or  administratom 
should  he  in  a  worse  situation,  where  their  testator  or  iftle*- 
tate  died  before  final  judgment,  than  they  would  have  been 
in,  if  he  had  died  after,  (rf) 

So  in  a  late  case  before  the  House  of  Lords,  (e)  the  de- 

{z)  Jn/f,  p.  581.  2  Saund.  72.  m.  note.     Amie,  p. 

(a)  Smith  v.  Ilarmon,  1  Salk.  315.  658. 

2  Saund.  72.  m.  note.  {d)  Tomkins  v.Gratton^Say.Rep. 

(6)   Goldsworthy  v,  Southcott,  1  266.     2  Saund.  72.  m. 

Wils.  243.    2  Saund  72.  m.  note.  (e)  Poulell  v.  Wightman,  1  Bliglu 

(f)  Weston  r.  James,  1  Salk.  42.  N.  S.  138. 
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fendant  died  intestate  after  interlocutory  jadgment,  and  a 
writ  of  inquest  of  damans  executed  ;  but  before  it  was  re- 
turned, the  plaintiff  declared  in  scire  facias  against  the  ad- 
niinistratory  who  pleaded  plene  administravit,  and  set  forth 
in  his  pleas  divers  specialties  due  and  owing  from  the  intes- 
tate»  and  charging  the  estate :  The  plaintiff  having  replied, 
admitting  the  truth  of  the  pleas,  and  praying  judgment  and 
execution  of  the  goods  of  the  intestate  quando  accidertnt^ 
entered  up  final  judgment  **  to  have  execution  against  the 
defendant,  as  administrator,  according  to  the  force,  foriii,  and 
effect  of  the  said  recovery  ;"  no  recovery  having  been  before 
stated  in  any  part  of  the  proceedings  on  the  record,  and  no 
final' judgment  having  been  given  in  the  original  action,  and 
no  provision  being  made  by  the  judgment  for  the  payment  of 
the  specialty  debts  :  And  it  was  held,  that  the  judgment  was 
erroneous,  and  it  was  reversed  with  costs. 

To  the  scire  facias  upon  the  interlocutory  judgment,  the  de- 
feiMl»Eit*s  executor  cannot  plead  a  judgment  obtained  against 
him  on  a  bond  due  to  the  testator,  and  no  assets  ultra,  or  any 
plea  of  a  similar  nature  ;  for  the  statute  did  not  intend  that 
the  executor  should  be  in  a  better  situation,  as  to  the  assess- 
ing of  damages  upon  the  enquiry,  than  his  testator,  who  could 
have  pleaded  nothing  but  a  release,  or  other  matter  in  bar 
msing  puis  darrein  continuance,  (f)  But  to  the  scire  facias 
after  final  judgment,  the  executor  or  administrator  may 
fUesA  plene  administravit :  and  it  must  be  remembered,  that . 
the  judgment  so  obtained  is  not  entitled  to  priority  of  pay- 
meivt  as  if  obtained  against  the  testator  himself,  (ff)  but 
only'  ranks  with  ordinary  judgments  obtained  against  the  ex- 
ecutor. (A) 

(/)  Smith  V.  Harmon,    1   Salk.  to  have  been,  that  the  intestate  ob- 

3i5.     S.  C.    6   Mod.  142:    Tliere  tained  interlocutory  judgment  against 

seems  to  be  a  mistake  in  the  report,  the  testator,  and  a  scire  facias  was 

in  stating  that  the  intestate  sued  the  sued  out  against  his  executor, 
executor,  and  obtained  interlocutory  (g)  See  on^e,  p.  658. 

judgment  against  him :    From  the  {h)  See  ante,  p.  659.,  and  Poulett 

reasons  on  which  the  decision  ap-  r.  Wightman,  1  Bligh.  N.  S.  138. 
pears  to  be  founded,  the  fact  seems 
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Writer  eitw      Ob  a  vat  nf  drror  hffoiq[lit  against  two  cnoiitaa^  om»  m^ 


tiHr* 


appeaiedj  aiadsiied  oat  a  4ctr«ywMU  fnon 
apon  whioli  the  judgmaat  was  ^^■Tff^  for  boA  eawoahis; 
and  upon  a  seowd  writ  of  amHr»  the  Ck>vrt  held*  thalft  Jiirv 
fmAa»  fvors  SMOslioiiiai  Hon,  is  only  to  bring  aa  tka  ptainiiff 
IB  error  to  assign  his  errors ;  and  as  he  eame  in  iqpoB  il^ 
assigBed  his  errors,  he  waived  any  objection,  and  admitliid 
OB0  exeoator  to  be-soffioient  to  call  np<m  him  to 
and  the  Coart  are  not  to  presome  that  the  otfaor 
aliTe;  ikndthongh  a  writ  of  error  by  one  alone, 
ment  against  two,  be  not  good,  yet  that  is  on  aceoBnt  i 
inoonyenienoe  that  would  arise  fnnn  a  perpetaal  delay  i 
eantion,  if  every  defendant  might  bring  a  writ  of  en 
himself;  hot  that  reason  does  not  hold  in  tUs  case^  vh» 
execntors  are  defendants  in  error,  and  not  plaintifflL  (s) 
.  If  a  plaintiff  in  error  dies  before  errors  assigned^  tb 
abates,  and  the  defendant  in  error  may  thereapon  aae 
sodrs  /oGtos  fBors  ^x^euHomm  wm  to  lerive  the  ji 
against  the  exeoators  or  admiaistrators  of  the  pi 
eisor.O')  If  the  plaintiff  in  error  dies,  after  errors 
it  does  not  abate  the  writ  (k)  In  snob  case,  the  defendaai 
having  joined  in  error,  may  proceed  to  get  the  jodgment 
aflSrmed,  if  not  erroneous ;  but  must  then  revive  it,  against 
the  executors  or  administrators  of  the  plaintiff  in  ernNr :  (i) 
And  a  writ  of  error  does  in  no  case  abate  by  the  death  of  the 
defendant  in  error,  whether  it  happens  before  or  after  errots 
assigned :  If  it  happen  before,  and  the  pUdntiff  will  not  as- 
sign errors,  the  executors  or  administrators  of  the  defendant 
in  error  may  have  a  scire  facias  qtutre  executianem  bob,  in 
order  to  compel  him ;  or  if  it  happen  after,  they  mast  pro- 
ceed as  if  the  defendant  in  error  were  living,  till  judgment  be 
affirmed,  and  then  revive  by  scire  facias,  but  cannot  take  out 
execution  pending  the  writ  of  error :  (»)  And  in  order  to 
compel  the  executors  or  administrators  to  join  in  error,  die 

(•)  Knox  V.  Costello^  3  Burr.  1 769.  0)  Tidd.  1 163,  9th  Edition. 

Tidd.  1136.  9th  Edit.     See  as  to  (A)  Ibid, 

writ!  of  error  by  ezecuton^  ante,  (J)  Ibid, 

p.  585.  (m)  Ibid. 


Ch.i;]  At  Law.  i&A 

pliiilitiff  may  sue  out  a  9eire  faciaa  ad  audienimn  tnvreM, 
either  generally  or  namiug  them,  (n) 

For  tliose  cauBes  of  action  which  are  sustainable  against  an  Remedies 
executor  in  respect  of  the  acts  of  the  deceased,  the  plaintiff,  tl^^execu-' 
on  the  death  of  a  sole  executor,  may  maintain  the  act  against  ^^* 
his  executor :  for  the  executor  of  such  executor  is,  to  all  in* 
tents  and  purposes,  the  executor  and  representative  of  the 
first  testator,  (o)    But,  on  the  death  of  an  executor,  withoot 
appointing  an  executor  of  his  own,  or  on  the  death  of  an  ad- 
ministrator, the  actions  above  mentioned  must  be  brought 
against  the  administrator  de  bonis  non.  (p) 

With  respect  to  the  remedies  for  the  devastavii  of  an  ex- 
eontor  or  administrator,  in  the  event  of  his  death,  it  has  al* 
ready  appeared,  (q)  that,  at  common  law,  no  executor  or  ad- 
ministrator was  answerable  for  a  devastavit  by  his  testator  or 
intestate  :  But,  by  the  statutes  30  Car.  2.  c.  7.,  and  4  &  5 
W.  fcM,  C.24.  s.12.,  this  defect  has  been  remedied,  (r)  So 
that,  since  these  statutes,  if  ajudgmentbe  recovered  against  an 
executor,  who  afterwards  dies,  an  action  may  now  be  brought 
against  his  executor  or  administrator,  suggesting  aderxutavit  by 
the  first  executor.  («)  And,  in  every  case  where  the  executor 
in  his  lifetime  was  in  any  way  guilty  of  any  act  which  amounts 
in  law  to  a  devastavit,  such  as  exhausting  the  assets  by  pay- 
OMnt  of  debts  of  an  inferior  degree  before  those  of  a  superior, 
and  the  like,  an  action  may  be  brought  against  the  executor, 
or  administrator  of  such  executor,  suggesting  a  devastavit  by 
Ihe  former  executor,  (t)  Such  actions  must  obviously  be 
brought  in  the  detinet  only,  and  the  judgment  must  be  de 

honis  iestatoris,  (u) 

»• '  j  ■ 

«'It  has  already  been  mentioned,  that  in  one  case,  the  Court  Executor,  de« 
permitted  a  suggestion  to  be  entered  on  the  roli,  vnder  the  ^fthiD  ihe^ 

It'-      ».i"!i      ,.  Court  of  Re- 

(f»)  Tidd.  1 163,  9th  Edit.  (5)  See  ante,  p.  1226.  ^^^*''  ^^*' 

(o)  See  ante,  p.  132.  (/)  1  S^und.  219.  e.  f.  note  (8)  to 

(p)  See  ante,  p.  202.  203.  Wheatley  v.  Lane. 
{q)  Ante,  p.  1064.  («)  Ibid, 

(r)  Ibid. 
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Oovrt  «f  BaqtMito  A»t»  m  n  Mtion  Inmglit  bf  flb 
trator.(v)  Bnt,  in  an  action  bronglit  oyuMtf  tnir 
thej  refoaed  it,  saying,  that  it  oooid  not  be  meant  to  giro  the 
Oboft  ef  iknifeienoe  a  jaiiadietioicofer  mMOimii  wti'lkt^ 
ijp  tinve  WBB  no  efxpreM  exeeptiM,  tliere  wai4ni9lBfai|llidfflMl 
tbo^naftave  and  Teamm  of  the  thing.  (#)>-^'^  *^    '<'  ^iinuli  niinr 

Execntors  and  adminbtratoiy  are  wiflan  the  eoitDmof  Ibwjgn 

«'"'^^^ft^'  atlaehaient ;  and^therefariy  if  a  paaJat  be«rtewHlHiii»»8hit 
1^^^  rftheniayarw  aheriff  of  London  agafaigt  ait  egeeirtar^it^ 
nartiator,  the  plaintiff  may  attach  moniqr  or  good*  Mol^gl^pdl 
tbedeoeaied  in  thehandi  of  another  wkUn  ibe^^tpixy^i  UA 
adebtdoetothedeeeased  cannot  bdatttaohed  oartfpUint  tmafail 
faii  pehonalrepNaentativei  altfaongh  he  to  raediteider'^iat'^ 
acription^  nnleas  he  beined  for  a  debt  dad  fnmitiiedBeefnRjQy) 
Nor  shall  there  be  an  attachment,  for  the  debt  of  a  teatate, 
of  ^iwmey  or  goods  in  the  hands  of  the  execntor^  nnleas  ttey 
were  doe  or  belonging  to  the  testator  at  the  lime  of  Ida  itaAv 
akhongh  they  be  assets ;  as,  tf  an  esecntor  sell  ihtfftndmnH 
the  testator,  the  money  cannot  be  attached  in  his  ktiida;<(i| 
Nor,  if  he'  take  a  bond  for  a  debt  dae  to  the  testatdvimurtte 
money  payable  on  the  bond  be  attached,  (a)  Nor,  if  an  0i»M 
ontor  recover  damages  in  trespass  for  the  testator^a  goodsj  cf 
on  a  covenaDt  made  with  him,  can  there  be  an  attachment  of 
the  damages.  (6)  Nor,  if  money  be  awarded  to  an  execntor 
on  a  submission  by  him  of  controversies  between  hia  teatatac 
and  another  person,  can  the  money  dne  by  the  a#ard  be  at* 
tached.  (e)    Nor  can  there  be  an  attachment  of  a  legacy ;  toi 


(v)  Wase  V.  Wyburd,  Doiigl.  246. 
Ante,  p.  1170. 

{w)  Ailway  v.  Burrows,  Dougl. 
263. 

(x)  Masters  v.  Lewis,  1  Lord 
Raym.  57.  S.C.  3  Salk.  49.  Com. 
Dig.  Attachment,  (B).  Fisher  v. 
Lane,  3  Wils.  297.  S.  C.  2  Wro. 
Black.  834.  But  the  creditor  of  an 
intestate  cannot,  under  the  custom 
of  London,  attach  any  of  his  debts 


by  levying  a  plaint  against  tiw  Ofdi* 
nary :  1  Ld.  Raym.  57.    S  Salk.49. 

(y)  Com.  Dig.  Attachment,  (D). 
Hodges  V.  Cox,  Cro.  Elis.  843.  Tol- 
ler. 478. 

(2)  Horsam  v.  Target,  1  VeDt.113. 
S.C.  lLeT.306.  Com.Dig.Attadi- 
ment,  (D). 

(a)  Ibid. 

(h)  Ibid. 

(c)  1  Vent.  1 12.  1  Ley.  306. 
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creditors  hare  an  interest  in  it,  and  they  are  incapable  of 
being  warned.  (J) 


:.  Where  the  lessee  of  lands  dies  befor^  the  expiration  of  the  Remedy 
tersiv  And  his  executor  or  administrator  continues  in  posses*  ^i^H[)Jd1s- 
sion  during  the  remainder,  and  after  the  expiration  of  it,  a  ^'^s* 
distress  may  be  taken  for  rent  due  for  the  whole  term.  («) 


ti 


'V 


:    GrenemaUy  speaking,  the  death  of  either  party  is  a  oounterr  Whcnindg-: 
nWMld  ef  a  warrant  of  attorney  to  confess  judgment,  (f)  and,  ^ter5*on 
thereforei  vpom  amotion  to  enter  up  judgment,  if  it  appear  warrant  of  at- 
Ihal  the  defendant  is  dead,  the  Court  will  not  grant  the  mo-  hy^^stSo^ 
^on^igyi  But  if  the  defendant  dies  in  vacation,  within  a  year 
aitet  giving  the  warrant  of  attorney,  judgment  may  be  eft* 
t^ned  tup,  of  course,  at  any  time  after,  in  that  vacation.  (A) 


Iiiii:' 


'If,  when  a  bill  of  exchange  becomes  due,  and  is  dishb-  Proceedings 
nbnred,  the  drawer  or  indorser  is  dead,  notice  of  the  disho*  t^  of^pa^ 
nour  ought  to  be  given  to  his  personal  representative,  (s)  to  bills  of  ex- 
Whore  the  drawee,  acceptor,  or  maker,  is  dead,  the  bill  or  ^    ^^' 
note  must  be  pres^ited  to  his  executors  or  administrators,  (j) 
uidess  where  the  bill  is  made  payable  and  is  presented  at  a 
particular  place,  in  which  case  it  is  not  necessary  to  present 


(i)  Scutia  V.  Mercian,  1  Roll. 
Ahti  5dl.  tit.  Customs  de  London, 
(Xj^  p)L  34 .  Wood  V.  Smith,  Noy. 
\l^.  Chamberlain  u.  Chamberlain, 
1  Chan.  Ca.  257.  Com.  Dig.  At- 
taolHMftt,  (D). 

(«)'  Braithwaite  v,  Cooksey,  1  H- 
9taok.4d5. 

i  (/)  See  mte,  p.  589.    Tidd.  551. 
9th  Edit. 

(g)  Tidd.  551.  9th  Edit. 

(A)  Ibid.    uln^e,p.589.1127. 

(s)  Chitty  on  Bills,  288.  6th  Edit. 
Roscoe  on  Bills,  199.  In  America 
it  has  been  held,  that  where  the  in- 


dorser of  a  note  is  dead  at  the  time 
it  becomes  due,  and  there  are  ex- 
ecutors or  administrators  at  that  time 
known  to  the  holder,  notice  must 
be  given  to  them  :  but  that  if  there 
are  no  personal  representatives  at 
the  time,  a  notice  sent  to  the  resi- 
dence of  his  family  is  sufficient,  and 
that  it  is  not  necessary  afterwards  lo 
give  notice  to  executors  or  adminis- 
trators, subsequently  becoming  such : 
Merchants'  Bank  v.  Birch,  17  Johns. 
R.  25.  Bayley,  418.  Amer.  Edit. 
Rosooe  on  Bills,  note  44. 
(J)  Rosooe  on  Bills,  147. 
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it  also  at  the  house  of  the  executor  or  administrator.  (jI)  Id 
i;ase  there  is  no  representative,  the  bolder  should  demand 
payment  at  the  house  of  the  deceased.  {J)  If  the  bolder  of 
a  bill  makes  the  acceptor  biii  executor,  and  dies,  this  discharge 
of  the  debt  by  making  the  debtor  executor,  (m)  will  operate  as 
a  discharge  of  the  drawer  and  prior  indorsers.  (n) 

Competency  It  "lay  be  observed,  in  concluding  this  subject,  tbat  «n 
ofotecuior  executor  may  be  a  witness  in  support  of  the  will,  wheie  an 
u  witoMB.  ,         '  "^  -        , 

action  IS  brought  by  or  Bgatnst  a  devisee  of  real  property, 

even  in  a  case  where  the  executor  takes  a  beneficiaJ  interest 
,  in  the  personalty  under  the  will :   Thus,  in  Doe  v.  Tutgt.ip) 

liM^V  which  was  an  ejectment  against  a  devisee  of  land,  tlie  qnca- 

^^^H  tioo  turned  upon  the  sanity  of  the  testator  at  the  time  <if 

m^P  making  the  will :    And  it  was  holden,  tbat  an  executor,  who 

"  took  a  pecuniary  interest  under  the  will,   was  a  competent 

witness  for  tb»  defendant  to  support  it :  Tbe  principle  is, 
that  the  verdict  in  such  case  would  only  have  the  effect  of  vs- 
tablisbing  the  wilt  as  to  the  real  property,  and  it  would  not  be 
any  ovidence  in  the  ecclesiastical  court  upon  a  question  whe- 
ther it  were  a  good  will  as  to  the  personalty,  (p) 
Compeieacy  Tn  Carter  V.  Pearcp,  (j,1  a  lo-obli^sjor  in  the  bond  to  the 
of  c»«bligor  «rdmary,  nnder  the  stat.  33  and  33  Car.  2.  c.  10..  wm  beU 
tionbood.        to  be  a  competent  witness  to  prove  a  tender  by  the  admuui- 

trator. 
Verdict  A  Tordiat  againat  a  testator  or  intestate  may  be  prodoaed 

tor^idence  "  °''*<^*™^  against  his  execntor  or  administrator,  and  btnA 
againit  exe-      Itftn.  (r) 

(ft)  PUIpOtt  «.  Br^t,   3  Can-,  v.  JoUiffe,  1  W.  Hack.  MS.  Qtai- 

aiP.344.  title«.Welferd,lDoi«l.l39L  B^ti- 

(!)  Roscoe  OB  Bills,  14r.  sonv.Bromley,  12Eut.290.  Fbi^ 

(»]  See  ante,  p.  81t.  v.  Rtcher,  6  l^uM.  380.    8.  C.  3 

(m)  Chitty  on  Bills,  345. 6th  Edit.  Harsh.  SO.    Tomliuon  v.  Wilbo, 

ROMMOoBills,  81.  2  Brod.  fc  B.  SSS. 

(•^  5  Bum.  tc  Ota.  835.  (f)  1  T.  H.  103. 

(p)  JK&C.  334.    Soe  fiuther,  (r)  R.  w.  Hebden,    Aadr.   SM. 

on  tbe  rabjeet  of  the  eompetencr  Rose.  Ev.  100.  td  edit. 

of  an  executor  as  a  witite«s,  Lowe 
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CHAPTER  THE  SECOND. 

OP   REMBDiES   AGAINST    EXECUTORS    AND    ADMINIS- 
TRATORS  IN    EQUITY. 


An  executor  or  administrator  is  liable,  in  his  representative  What  suits  in 
character,  to  all  equitable  demands,  with  regard  to  personal  b^  b'rou^hf 
property,  which  existed  against  the  deceased  at  the  time  of  against  execu- 
hb  death,  (a)  ' 

Executors  and  administrators  are,  in  almost  every  respect, 
considered,  in  courts  of  equity,  as  trustees  :  Upon  this  prin- 
ciple, those  courts  exercise  a  jurisdiction  over  them,  in  the 
administration  of  assets,  by  compelling  them,  in  the  due  exe- 
cution of  their  trust,  to  apply  the  property  to  the  payment  of 
debts  and  legacies,  and  the  surplus,  according  to  the  will,  or, 
in  case  of  intestacy,  according  to  the  statute  of  distribu- 
tions. (6) 

Hence,  a  court  of  equity  will  entertain  a  bill  for  a  personal 
Iq^acy ;  or  for  the  distribution  of  an  intestate's  personal  es^ 
tate :  (c)  and  will  compel  an  executor  or  administrator,  in  the 
same  manner  as  it. does  an  express  trustee,  to  discover  and 
set  forth  an  account  of  the  assets,  and  of  his  application  of 
them :  (d)  And,  even  in  a  case  where  the  testator  directed 
that  the  executor  should  not  be  compelled  by  law  to  declare 
the  amount  of  a  residue  bequeathed  to  him,  the  Court  di- 

(«)  Toiler,  479.  406,  the  acting  executor,  to  whom 

(h)  Adfttr  V.  Shaw,  1  Sdio.  &  L.  the  produce  of  an  estate  in  Antigua, 

303.  belonging  to  an  infant,  vna  consign- 

(c)  ConK  Dig.  Chancery  (3  D.  1.)  ed,  was  directed  to  account  aniraally 
Howard  v,  Howard,  t  Vem.  134.  by  affidaTit 

(d)  In  Brooks  v.  Oliyer,  AmbL 
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reeled  an  accoant  against  hint,  (e)  So  an  iicc(Mmt  <  fau  bew 
decreed  of  an  iiiteEtate's  personal  estate,  notwithstatidiDg  w 
account  before  taken,  and  a  distribution  decreed  in  tbe  S|m- 
ritual  Court.  {/)  And  a  bill  maj  be  brought  for  Lho  <i'»ix>- 
very  of  assets,  before  tbe  wUI  is  proved,  or  during  tbe  UligM- 
tion  thereof  in  tbe  Spiritual  Conrt.  (^) 

Again,  a  bill  lies  for  tbe  discovery  of  assets,  m«cel;  £or  Ibe 
purpose  of  enabling  Uie  plainlifT  to  mainldiQ  eu  acluH)  wtlaw 
against  an  executor;  {h)  but  not  till  he  has  denied  assaU,  .In 
bis  plea  to  tbe  action,  (i)  ,.  ,.i^,,i 

The  Court,  sitting  in  bsuikruptcy,  has  no  jurisdictioo'lo 
direct  that  the  personal  representative  of  a  dtweosec)  aoMfpanf- 
shall  account  for  the  personal  estate  of  the  bankrupt  ia  bis 
bands,  (j)  .  > 

A  single  creditor  may  sue  in  equity  for  his  demand  ool«f 
the  personal  assets,  and  may,  us  at  law,  gain  a  prefemuM, 
by  the  juilgmeut  in  his  favour,  over  other  creditors  in  tke 
same  degree,  who  may  not  have  usetl  equal  diligence,  (i) 

But,  in  order  to  prevent  this  inconvenience  in  tbe  admiuu- 
tration  of  assets,  as  well  as  to  avoid  the  burden  which  seienil 
suits  by  several  creditors  must  bring  on  the  fund  to  bo  admi- 
nistered, a  court  of  equity  allows  a  creditor  to  sue  on  belialf 
of  JunpeU'  and  the  other  creditors  of  tlie  deeeawdfi^l 
thereiipoQ  direct  a  general  account  of  the  eqtate  eM 
be  taken  agunst  the  executor  or  administrator,  (0  ' . 
decree  being  in  (hat  case  iq>plied  to  all  tke:crsditaiffHlv 
other  credihwH  may  come  in  ooder  it,  and  obtluB.  SWi^HlilB 
of  their  demands  equally  with  the  plaintiff' in  tkedM^  ted 

(«)  Gibbons  v.  Dawley,  2  Chanc.  (A)  See  ante,  p.  6T9.    Miit  fl 

Cu.  198.  166. 16r.4Ih  Edit.    SeeXV^- 

ij)  Bissell  V.  Ailell,  2  Vem.  47.  v.  Corathwaile,  2  Cox.  44. 

(g)  Dulwich  College  d.  Johoaon,  (/)  Mitf.  PI.  166.  4th  EHiL"  la 

3   Vem.  49.      Phipps   v.   Steward,  Havkea   v.   Barrett,    £    IbMs'll) 

1  Atk.  2B5.    Ayiie,  p.  165.  there  being  two  nnts  to  (dw  ^Mitf 
(A)  Com.Dig.  Chan.  (2G.3.)  tora'  accounti,  the-ptOBfOdliit  of»i 

.  t*)  Ibid.  (3  B.  2.)  first  auh  nai,  uadar  fill  cjmMiAw 

(j)  Sm parte  Crowe,  1  Hoot.  &  cm,  itaTed,  and  Ifae  [in  ini  lai^'tf 

M.  2B1.    See  E^  perle  Markhmd,  tbe  daciee  in  thb  ■etend'nitnia 

2  P.  W.  M6.  giTcn  to  theptaktiffinlfeBAMIAnk 
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if  they  decline  to  do  so,  they  will  be  excluded  the  heneAt  of 
tike  decree,  and  will  yet  be  considered  as  bound  by  acts  done 
Wder  its  authority,  (m) 

It  must  be  observed,  that,  although  an  executor  has  a  year 
Mowed  htm  in  equity  to  pay  legacies,  yet  that  does  not  ex- 
tend to  debts,  but  he  is  liable  to  be  sued  the  moment  after 
flhe  testator's  death,  (n) 

By  analogy  to  {he  case  of  creditors,  a  legatee  is  permitted 
to  sve  on  behalf  of  himself  and  other  legatees,  and  as  he 
vnght  sue  for  his  own  legacy  only,  a  suit  by  one  on  behalf  of 
mil  the  legatees  has  the  same  tendency  to  prevent  inconveni- 
enoe  and  expence,  as  a  suit  by  one  creditor  on  behalf  of  all 
cveditori  of  the  same  fund ;  but  in  a  suit  by  a  single  legatee 
for  his- own  legacy,  unless  the  personal  representative  of  the 
'toftator,  by  admitting  assets  for  payment  of  the  legacy,  war- 
nmts  an  immediate  personal  decree  against  himself,  by  which 
he  alone  will  be  bound,  the  Court  will  direct  a  general  ac- 
count of  all  the  legacies  of  the  same  testator,  and  payment  of 
tbia  legacy  claimed  rateably  only  with  the  other  legacies,  no 
preference  being  allowed  amongst  legatees  in  the  administra- 
tion of  assets,  (o) 

'  Again,  for  the  application  of  personal  estate  amongst  next 
of  kio,  or  amongst  persons  claiming  under 'a  general  descrip- 
^^km,  as  the  relations  of  a  testator  or  other  person,  where  it 
BMiy  bcif  uncertain  who  are  all  the  persons  answering  that  de- 
Mliption,  a  bill  has  been  admitted,  by  one  claimant  on  behalf 
^  himself  and  the  other  persons  equally  entitled,  (p) 

A  debtor  to  a  testator  cannot  maintain  a  bill  against  the 
personal  representative,  to  obtain  the  directions  of  the  Court 
as  to  the  disposal  of  the  money  due  by  him,  and  to  restrain 

(m)  IWrf.  But  the  Court  will  let  1 36.    Greig  v.  Somerville,    I  Russ. 

ill  creditors  at  any  time,  while  the  &  M .  338.    As  to  a  distinction  be- 

fkiiidiBincourt:  ^n^e,  p.835.  Lash-  tween  creditors   and    legatees,    see 

ky  V.  Hogg,  11  Ves.  602.     Angell  Anon.  9  Price.  210. 

V.  HaddoD,  1  Madd.  529.     Good  v.  (n)  Nicholls  t;.  Judson,  2  Atk.  301. 

Blewitt,  19  Vcs.  336.     In  re  Wheel-  (o)  Mitf.    Plead.   167.   168.    4th 

«r,  1  Scho.  &  Lef.  242.    Gillespie  Edit. 

V.  Akxander,  3  Russ.  Chanc.  Cas.  {p)  Mitf.  Plead.  169.  4th  edit 

4  L 
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an  action,  brought  by  the  personal  repreaeotatire  to  recover 
the  deht,  on  the  ground  that  the  debt  has  been  appropriated 
by  the  testator  for  a  particular  purpose,  and  that  the  personal 
representative  intends  to  ajiply  it  for  purposes  not  warranted 
by  the  will,  (q) 

If  letters  of  administration  be  granted  to  an  infant,  under 
which  he  receives  and  disposes  of  assets  of  the  intestate,  an 
account  cannot  be  directed  in  respect  of  his  receipts  dortDg 
...    11     his  infancy,  (r) 

If,  pending  a  suit,  the  defendant  dies,  it  shall  be  con- 
tinued by  bill  of  revivor  against  his  executor  oradrainistrator: 
In  this  case,  if  the  defendant  admits  assets,  the  cause  may 
proceed  against  him  upon  an  order  of  revivor  merely ;  but  if 
he  does  not  make  that  admissiou,  the  cause  must  be  heiml  for 
the  purpose  of  obtaining  the  necessary  accounts  of  the  estule 
of  the  deceased  party  to  answer  the  demands  made  against  it 
by  the  suit ;  and  the  prayer  of  the  bill,  therefore,  usttully  is, 
not  only  that  the  suit  may  be  revived,  1)ut  also,  that  ia  case 
the  defendant  shall  not  admit  assets  to  answer  the  piicpooMitf 
the  suit,  those  accounts  may  be  taken,  (a) 

On  abatement  of  a  suit  by  the  bankruptcy  of  the  defendaflt 
an  executor,  after  a  decree  for  an  account,  a  supi>lein4ntal 
bill,  in  the  nature  of  a  bill  of  revivor,  is  necessary.  (()    ,, ', 

If  a  decree  be  obtained  against  an  executor  for  paywMt 
of  a  debt  of  his  testator,  and  costs,  out  of  the  assets  aad 
the  executor  dies,  and  bis  representative  does  not  beowK 
the  representative  of  the  testator,  the  suit  may  be  revived 
against  the  representative  of  the  testator,  (u)  and  the  assets 
of  the  testator  may  be  pursued  in  his  hands,  without  reviving 
against  the  representative  of  the  original  defendant,  (v) 

It  must,  however,  be  observed,  that  it  has  been  held,  that 
a  suit  could  not  be  revived  against  the  administrator  of  a 
party  named,  who  did  not  appear,  nor  was  served  with  a 

(g)  Danh(»  ti  Winter,  2  Sim.  &         (t)  Russell  v.  Sharp,  1  Ves.  h  & 

Stu.  536.  500. 

(r)  Uindmarsb   t>.  Southgate,  3         (u)  Mitf:  PI.  78.  4th  Edit. 

Rum.  Qiaoc.  Cas.  334.  (u)  Adair  v.  Shaw,  i  Scbo.  ttltL 

(j)  Mitf.Pl.76.  4th  Edit.  262.                                  .,  ., 
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«at^08iia ;  aad  that,  therefore,  the  plaintiff  could  not  have 
^Ibe  benefit  of  former  proceedings  against  such  an  admini^ 
teitor.  (to) 

>     Where  the  testator  pleads  to  a  bill,  and  dies  before  plea  is 
argued,   the  executor  may  plead  de  novo,  (x)    The  reason 
aeems  to  be,  that  the  executor  may  have  a  plea  to  defend    * 
him  without  denying  the  merits  :  But  the  answer  of  the  tes- 
tator wiU  bind  the  executor  who  has  assets,  (y) 

The  general  rule  is,  that  if  there  are  several  executors  Parties. 
or  administrators,  they  must  all  be  sued,  though  some  of 
them  be  infants :  (z)  Therefore,  a  person  cannot,  either  as 
ereditor  or  residuary  legatee,  bring  a  bill  in  equity  against 
otie  co-^exeeutor  only  :  (a)  But  it  is  only  necessary  to  sue  so 
many  of  the  executors  or  administrators  as  have  acted :  for 
this  is  sufficient  in  law,  (6)  and  much  more  in  a  Court  of 
Bquity.  (c)  But  where  an  executor  in  trust  was  outlawed, 
and  a  witness  proved  that  he  had  enquired  after,  and  could 
not  find  him,  it  was  held,  that  it  was  not  necessary  to  make 
him  a  party,  (d) 

A  residuary  legatee  need  not  be  made  a  party  to  a  bill 
•gainst  an  executor,  (e) 

If  a  bill  is  filed  against  a  married  woman,  executrix  or 
administratrix,  her  husband  must  also  be  a  party,  unless  he 
is  an  exile,  or  has  abjured  the  realm.  (/)  Hence,  in  Taylor 
v;  AUen,  (g)  Lord  Hardwicke  granted  an  injunction  to  re- 
strain a  wife,  executrix,  from  getting  in  the  assets,  her  hus- 
band being  in  the  West  Indies,  and  not  amenable  to  the  pro- 

(w)  Ashbee  v.  Shipley,  6  Madd.  684.    An  administrator,  though  in- 

296.  solvent,  must  be  made  a  party  to  a 

(jt)    Micklethwaite    v.    Calverly,  bill  for  a  discovery  of  assets :  Ash- 

Cas.  temp.  Talb.  3.  urst  v.  Eyre,  2  Atk.  51.      So   al- 

(y)  Ibid*  though  he  actually  releases,  he  must 

(a)  16  Vin.  Abr.  251.  tit.  Party,  be  a  party  to  the  suit:  Sraithby  v. 

(B)  pi.  20.  Ilinton,  1  Vern.  31. 

(a)  Scurry  v.  Morse,  9  Mod.  89.  (e)  Brown  v.  Dowthwaite,  1  Madd. 

(6)  Seean^e,  p.  1189.  446. 

(c)  Brown  v.  Pittman,  Gilb.  Eq.  (/)  Mitf.  PI.  30.  4th  Edit. 
Rep.  75.  (g)  2  Atk.  21 3. 

(d)  Heath  v.  Percival,    1   P.  W. 
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cess  of  the  Court,  on  the  ^ound,  that  if  she  ^oat^itbe 
nssets,  or  refused  to  pay,  a  creditor  could  hav^  oc^  r^^];> 
inasmuch  as  ber  husband  must  be  joined  as  a  p^^y  tp,  tl|f 
suit  against  her.  ,     ,  ,,,,,. 

.       y,.        In  a  case  where  a  bill  bad  been  filed  for  on  account  of ,  the 
.ou^  Urau    testator's  estate,  and  it  was  objected,  that  one  of  the  execu- 
tors was  not  a  party,  he  was  ordered  to  be  introduced  into 
the  decree  then  miide,  as  a  party,  and  ordered  to  accooat  be- 
fore the  master,  without  putting;  olT  the  cause  toadd  paTties.(A) 
If  a  bill  is  brought  against  an  executor,  during  whose  in- 
fancy the  will  appointed  an  executor  durante  minore  atate, 
ibe  latter  must  be  made  a  party,  unless  the  former  bos  re- 
ceived all  tbe  testator's  personal  estate  from  the  hands  of  the 
-   temporary  executor,  upon  an  account  between  them.  (£) 

\n  Kilby  \.  St  anion,  {j)  two  executors  were  appointed; 
one  proved,  the  other  declined  to  act ;  an  action  was  com- 
menced by  the  acting  executor  against  a  debtor  to  tbe  tes- 
tator, and  the  rule  of  law  requiring  all  the  executors  to  join, 
the  Bcliou  was  brought  in  the  name  of  both  executors  :  On  a 
bill  filed  by  the  debtor,  be  obtiiined  the  conunoniiguuqtiou 
for  want  of  answer:  The  acting  eseculor  subsequently  pat 
m  ap  answer  ;  and,  on  an  affidavit,  that  the  other,  f^n^^at^f, 
who  redded,  abroad,  refused  to  act  or  to  put  in  aay  wwer, 
t^e  QOfixt  granted  an  order  nisi  to  dissolve  the  inj^uocti^f^  a 
With  respect  to  the  necessity  of  making  the  {)ers9nfld  ra- 
pp^senta^ive  n  party  to  suits,  by  which  a  demand, is  ma^e 
against  the  real  assets,  there  has  already  b^n  ^^^aai,^  to 
ftate  the  general  principle,  {k)  u     f 

Form  of  bill.  If  a  bill  is  filed  against  an  executor  for  an  account  of  the 
personal  estate  of  the  testator,  upon  the  single  charge  that 
he  liiU  proved  the  will,  may  be  founded  every  ^nguiry  whicfa 
may  be  necessary  to  ascertain  the  amount  of  the  estate,  if's 
vftl^,  th^  disposition  made  of  it,  the  situation  o^  ai^,  -^ga/ff, 
remaining  undisposed  of,  the  debts  of  .the  testator,, w^  ^y 
o&et  ■oirounutance  leading  to  the  account  required.  (0        * 

(A)  PiHifl.  ^rewster,Dick.,3T.  (A)  Aite,  p.  S27.,328.      ,     ,    \^^ 

(i)  Glass  v.0MnJ>am,2,Atk.  121.         (0  Mjtf.  P1.45.  4th  Edit.       „,,  : 
(_»)  2  Youn([e  &  Jer».  75.  .  t  .| 
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"*^lr  ftfe  Vrlt*  of  ne  exeat  regno  is  required,  io  test^ain  "tie 
<SxdWitbr  or  lidmtiiistrator  from  avoiding  the  plairitiflTs 'dcf-^ 
m^ilids,  iir^'qtiiftin^  fbe  kingdom,  it  is  usual  to  ii]isert,"l)e1fbj'e 
the  prayer  of  process,  a  prayer  for  that  writ,  (m) '        -     '  '  ' 
'  ^  ^ke  #Ht  of  ne  exeat  regno  he^s  been  considered  !n  thia'na-  Writ  of  ne 
HA^yf  Equitable  bail,  (n)  and  it  has  been  understood,  tbiat  a  ^^'  '■*»^- 
'Cbbtt'ofJEquity  proceeds,  in  respect  to  it,  by  analog^  to  the 
pfr(D<^^^dings  at  law  in  cases  of  legal  bail,  (o)  '  ' 

^^  It  has  Wn  said,  that  the  object  of  this  writ  id  'to  obtieiin 
HkxifVty' Mia  a  person  intending  to  leave  the  country,  w^en 
th^'  bthei^  party  has  not  a  legal  remedy,  and  cannot  hold  him 
td'bafl.  (p) '  But  it  is  settled,  that,  though  a  plaintiff,  swear- 
fd  the  balance  of  an  account,  may  have  bail  at  tan^,  yet  thi^ 
Court  of  Chancery  holding  a  concurrent  jurisdiction  Vip6n 
til'e'l^ead  of  account,  the  plaintiff  may  also  have  the  iiririt  of 
Hk'^ilxeaf  regno  :  And  where  a  creditor  files  a  bill  for  an  ac- 
cotint,  and  administration  of  the  assets,  if  there  is  kcteai' 
fltffidaVit  of  assets  received,  the  Court  of  Chancery  will  grant 
flife  writ,  (q) 

'Generally  speaking,  the  affidavit  on  which  the  application 
t6i  a  ne  exeat  regno  is  grounded,  must  be  as  positive  as  to 
the'  equitable  debt,  as  an  affidavit  of  a  legal  debt,  to  hold 
t6  1^:(r)  but  in  the  case  of  partners  and  executors,  in- 
formatifbn  and  belief  is  held  sufficient,  (s)  The  affidavit 
ou^ht  to  swear,  or  aver  to  the  best  of  the  knowledge  and 
b^Il^f  of  the  depouent,  that  assets  have  come  to  the  hands 
'St  the  executor  or  administrator.  (() 

In  Moore  v.  Meynell,  (ii)  Lord  Cowper  ordered  a  writ  of 

nit     {  . 

;  (^  Mitf.Pl,46.  47.  4th  Edit.  that  he  colludes  with  the  executors 

,(»)  HajBfey  V.  Haffey,  14Ves.261.  Graves  v.  Griffith,  1  Jac.  &Waik. 

'  (o)  t^annell  v.  Tayler,  1  Turn.  &  646. 

ittisai.  ife:  (r)  1 0  Ves.  1 64.  Amsinck  h.  Bark- 

'(^)'Bwift  ty.  Swift,  1  Ball  &  B.  lay,  8  Ves.  597.                .               " 

237.  (s)  Jackson  v.  PetiiB^  10  Ves.  I9i. 

(g)  Jones  v,  Alephsin,    16  Ves.  Rico  vl  Gualtier,  3Atk.  501. 

471.  But  a  residuary  legatee  cannot  (/)  Anon.  2  Ves.  Sen.  489. 

have  a  writ  of  ne  exeat  regno  against  (u)  1  Dick.  30. 

a  debtor  of  the  testator,  on  the  ground 
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v^Ui,Jt^e|a«iHggicr>;  he  onuld  not  have  been  su«(l  liiaueb*,  buL 
bis  execiiUu  sbnJI  not  set  up  ,jLbiit  ^  a  defence  agawt^liis 
fl^jp^Uf^swid, legatees,  t^)     .         ,,,;,   ,,     ..,.  ,.,|    ,,.'  ,  i  ..;  ; 

^,,,Ttie  Court  will  not  permit  aw  «xeci49r 'Ot,a<lipiini^nitiH, l» 
«^^.u{).tbe  title  ol'.  the  beir  at  law  as  betveen  biia  aiui  the 
personal  representatives :  And,  tberefore,  that  tbe  execntof 
'\»  uncertain  whether  piirt  of  the  property  is  real  or  pe.r^ovat, 
and,(if  reiii)  who  are  tbe  persons  entitled  to  it,  doen  Dot  atTonl 
Itim,  an^  ground  for  declliiing  to  set  fortb,  in  answer  .ln,« 
bill  by  the  personal  representatives,  wbat  he  baa  done  wiUh 
t^e  .property.  C«) 

.,  .^n  executor,  having  paid  legacies,  etacds  in  a  sitnation^  in 
W^ich  (at  least  for  tlie  security  of  tbe  fund)  it  is  not,  Qoni 
petent  to  him  to  allege  that  debts  are  nnpaid.  {f)  ,  ^{,^1 

If  a  suit  be  commenced  for  administration  of  the  estal^il  it 
is  the  duty  of  executors  and  administrators,  by  putting. in 
their  answer  s|>eedily,  to  facilitate  the  obtaining  a  decree, 
under  which  the  estate  may  be  protected  from  actions,  (tf) 

Although  suits  in  equity  are  not  within  the  words  of  (he 
statute  of  limitations,  2L  Jac.  ].  o.  IG,  yet  they  are  wilhju 
WfjS  ^rit  and  meaning  of  it ;  and,  therefore,  upon  all  le^al 
d^m^ds,  the  courts  of  ei^uity  are  bound  to  yield  obedience 
tp  its  provisions.  (A)  But  if  an  executor  or  administrator 
means  to  insist  on  the  statute  as  a  bar  to  the  plaintiff's  de- 
iqj)fift(,t|9  mvet  el^m  tbe  l>epefit  ^f  .theaot,  by;  'pV^mj-Mn^) 
»!TfflI*(i>   .     ■   ..  -     ■'■    -■■■  •  ■■■'^■lu-  ,.i-.i.. 

.,j[i|,T^fiR£fr  |r.  Webster^Q)  the  testator  dud<in,<i;^»„tM|C 
the  will  na^A9lt  prPTQd  by  tbe  i  executor  until  1802)1  NttWhi 
^M^rtfl'''*'  '^^'  ^'^^  ^3  *^^  creditor  against  the  eieciBlM'ttt  . 
I^Q^i^dPI^  of  .the  statute  of  limitations  was  dlome^lxHJ 
cause  the  bill  aI^ge4'M)at  tke  defeadtiDtbad.^rasBesia^hHRHj 

(if)  J07  V.  Campbell,  1  Scho.  &  (;)  Clarke  v.  OnnMtd^  .jEucA- 

L^3JB..^  ,     ,„^^,i    ^    ,,    ,.  108.                                       '      \r.E 

^^J^f^.^T  f'l'Jrlje,-  3  Meriv.  (A)  UpTpndenir.  Aniesl%,^g«4<^ 

35. 36. 3T.'                                        ,  fcLef.fi^O.  ^31.               //    .  t  itviM 

(/)  3Meri^,,^.j/  ^        ;,  (i])  l|Jitf.  P).  2^3.  4ih,e4iu  j,  ~ ;,., 

,  r  0)  IOVea.93. 
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Aik^f^t^iiksf&hMti  mied  as  foi  executor  de  son  tOf¥.'  ^  '  ^'^ 
A  bill  filed  by  one  creditor,  on  behalf  of  himself  'aiSDd  'tli^ 
6tti«i^'tri^edit[M,  ^11  present  the  statute  of  limitatidiis  M>ni 
tt^Anitig  against  any  of  the  creditors  who  come  in  ni^der  the' 
decree.  (*)  • 

'  A  trust  or  charge  created  by  will  upon  the  reed  estate  for 
the  payment  of  debts,  prevents  the  statute  from  running 
against  such  debts  as  were  not  barred  in  the  testator's  life- 
tSaie.  ('/)  And  in  a  recent  case,  (m)  Lord  Brougham  held/ 
that  a  bequest  of  personal  estate  in  trust  for  the  payment  of 
d^htA,  will  riso  prevent  the  operation  of  the  statute;  and  his 
Lbrdship;  after  a  very  elaborate  judgment,  reversed  aeon-' 
trary  decision  of  Sir  John  Leach,  M.  R. 

*  •  But  a  devise  in  trust  for  payment  of  debts  does  not  revive 
tf  4ebt;  upon  which  the  statute  of  limitations  had  taken  effect 
l^  the' expiration  of  the  time  before  the  testator's  death,  (n)  * 
It  J^eems  that  notice  in  a  newspaper  by  a  personal  repre*** 
setitative,  that  he  will  pay  all  debts  justly  due  from  his  tes- 
taioi',  will  prevent  a  debt  from  being  barred  by  the  statute  of 
limitations,  (o)  But  it  seems,  that  a  debt  is  not  taken  out  of 
the-Btaftute  by  an  advertisement  published  by  the  admiikb^^ 
tflitidr,  requesting  ail  persons  having  claims  on  the  estate,'  t6 
send  hi'iitatements  of  thdr  demand,  prior  to  their  being  laid 
be^M^*  A«  B.,  by  whom  the  persons  claiming  to  'he  creditors 
are  to  submit  to  be  examined  touching  the  same,  if  he  jshtll 
sM  OccMsi<^n,  in  order  to  their  being  approved  and  paid,  br 
re)ecte<f|  if  such  latter  course  be  deemed  expedient,  (p) 

The  question  as  to  the  parties  who  have  a  right  to  insist  on 
the  Statute,  in  bar  of  the  demand,  in  case  the  executor  de-' 
olines  so  to  do,  has  been  already  discussed,  (q) 

(k)  Steradale  v.Hankinson,  1  Sim.  255. 

393.  (n)  Burke  v.  Jones,  2  V.  &  B. 

(Q  Btirk^  t;.  Jones,  2  V.  &  B.  275.  275.   HargTeave8v.MichelT,6Biadd. 

Hughes  V,  Wynne,  1  Turn.  &  Russ.  326. 

307.  Hargreaves  V.  Michell,6Madd.  (o)  1  Russ.  &  M.  255. 

326.  (p)  Ibid. 

(m)  Jones  V.  Scott,  1  Russ.  &  M.  (9)  Ante,  pAllO.    An  admission 
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It  miut  be  observed,  tliat,  generally  speaking',  tlie  statate 
of  limitations  does  not  run  against  a.  trust,  (r)  In  a  caM 
where  the  statute  was  pleaded  m  bar  lo  a  legacy  demanded, 
due  twenty  years  before.  Lord  Nottingham  held,  tliat  alegacy 
was  not  barred  by  the  statute,  nor  ever  had  been  so.  («)  But 
though  the  statute  cannot  be  pleaded  io  a  legacy,  for  there  is 
no  time  from  which  it  can  run,  yet,  presumption  o(  payment, 
from  permitting  the  assets  to  be  distributed  without  claimug 
the  legacy,  is  a  good  ground  of  defence  by  way  of  av* 
swer.  (0 

In  Sirdefield  \.  Price,  (w)  on  a  bill  by  a  creditor  against  an 
eXMotor,  for  payment  of  his  demand,  and  an  account  of  the 
testator's  estate,  the  Court,  in  consequence  of  some  doubt 
respecting  the  validity  of  the  debt,  retained  tlie  bill  for  a 
year,  with  liberty  for  the  plaintiff  to  bring  an  aotioii :  And 
the  statute  of  limilatious  having  taken  effect  between  the 
filing  of  the  bill  and  the  decree,  the  Court  retrained  the 
defendant  from  insisting  at  law  on  the  benefit  of  that  statntr. 
There  has  already  been  occasion  to  state,  nnder  what  err- 
cumstances  an  executor  may  retain  a  legacy,  by  way  of  set- 
off t^inst  a  debt  due  from  the  legatee  to  the  testator,  (v) 
Bat  the  executor  cannot  set  off,  agadost  a  deanaad  x 
a»ex«ont«r,  a  debt  due  to  him  iadiTidoally'.  («)  '>• 

There  is  no  legnlar  mode  of  oalling  an  exectatoi!  to' a 
ofadeblbytheeiecutriiofatrader,         (a)  2  Yonnge  8c  Jert.  Tsi  •"''"'*'" 
wittrin  six  years  befbre  the  filing  of  (c)  Ante,  p.  810.    84M  ■Uo  RiJ^ 

a  eteditttV  bill,  will  mt  uka  ths  krds  t>.  Eiahanls,^  PTu&aiB.Hi'pu'' 
debtowt  oi  lite  aante  so  as  to  en-  (ic)  Whitakei  v.  &iuib,A^\i,lffffff 
able  the  cr^fto^  to  claim  payment  Medlicot  u.  Bowes,  1  Ves.  Sen,  W^l 
out  of  the  real  estate  in  the  bands  of  Gale  v.  Luttreli,  1  Younge  &,  Jeer. , 
idevisee:  Putnam  o. Bates,  3 Russ.  180.  6utinJeff»u,Wo(irf,2P.'*frmi.' 
Chanc.  Cas.  188.  1 31,  mone;  leal  and  gooSs  deliimd 

(r)  Hollies  case,  S  Venb.  345.  by  the  exetrulor  to  the  l^fSlM,  «A« ' 
6Hadd.,3ai.  held  Id  be  ia  pah  -p^nntt 'Urii 

(«)  Adou.  Freeia.  Chanc.  Cas.  23.  the  Court  said  that  the  eiecalor,  if 
.  pi.  20.  Sm  alw  Paikei  o.  Ash,  nied  in  equity  for  the  legacy,  fn^ 
1  Vera.  257.  have  iuisled  that  the  legatM  fmi 

(0  Higgini  0.  Crawford,  3  Vea.  J.      received  so  much  of  it  by  moMiy  aal 
573.      Pickering  v.  Stamford,   ibid,      goods. 
383.     Jones  V.  Turberville,  lAu/.  11.  ,  . 
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bitt'bybtll:  Therefore,  executors  caanot  be  allowed/ on  mid^.^  Executors 
ti(m^>  to  account  before  the  Master  for  property  which  the  c^u^t  oS^o- 
testttloir  had  bequeathed  to  minors  ;  m  an  accoant  so  takeai  tion. 
wiU'Mt  be  Unding  on  the  minors,  no  suit  depending  in  ooort^ 
to'wUicb  they  are  parties,  (x) 

^Tfaere'had  already  been  occasion  to  shew  andcrr  what  oir^  When  receiver 
ciuidstanoet  the  Conrt  of  Chancery  will  restrain  an  tuMoUseni  ^V?^^^^- 
oT^iankrupt  executor,  and  appoint  a  receiver,  (y)    And  it  i» 
now>propoBed  to  consider  further,  in  what  other  cases  the 
Court  will  exercise  this  jurisdiction  over  executors  and  od" 
mittistrators. 

^if^  in  the  case  of  an  executor  or  administrator,  any  mitf^ 
cdtiiimt,  yraste,  or  improper  disposition  of  the  assets  ia 
shewn;  the  Court  will  instantly  interfere  and  appoint  a  re- 
ceiver, (z)  «  But  the  administration  is  not  to  be  taken  from 
theiexecutor  upon  slight  grounds*  (a) 

In  Faiih  v,  Dunhar,  (h)  the  executor  being  out  of  the 
jurifldictioBy  a  receiver  was  appointed  under  stat.  86  Geow  3« 
c.  90.^  and  administration  was  afterwards  taken  out :  Uader 
these  eirottmstances  XxMrd  Eldon  referred  to  the  Master  to 
reeonsider-the  appointment  of  receiver,  regard  being  had  to 
the  admiDistration  granted. 

The  subject  of  the  appointment  of  a  receiver,  daving  a 
litigatiOfiin  the  Ecclesiastical  Court  for  probate  or  f^dmiois- 
tration,  has  been  already  considered,  (c) 

In  considering  the  subject  of  costs,  it  may  be  expedient  to  Costs, 
enquire,  1st,  in  what  cases  an  executor  or  administrator  is 
entitled  to  receive  costs  from  the  plaintiff  t  2d,  in  what  case 
he'  is  to  be  allowed  costs  out  of  the  assets  ;  3d,  in  what  cases 
he  wUl  be  ordered  to  pay  costs. 

1st.  In  what  cases  an  executor  or  administrator  is  entitled 
to  receive  costs  from  the  plaintiff.  In  a  creditor's  suit,  if  it 
turns  out  that  there  are  no  assets  applicable  to  the  payment  . 

'■         •  ' '  ." 

^(jr)  In  iht  Burke,  1  Ball.  &  B.  74.       Havets,  Barnard.  Chftttc.  24; 

^i^  Aidey  p.  120.  (a)  13  Ves.  268. 

(i)  Anon.  12  Ves.  5,  by  Sir  Wm.         {h)  Cooper.  200. 
Grant.      Middlelon    v.    Dodswell,         (c)  Ante,  p.  313. 
13  Ves.  268.     See  also  Havers  v. 
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iX«M  pitthittrs  ttebt;  fbti  plaited  i^iR  Uf'tfrdlifM  td  ^  tt»' 
eoMJ(tr)-  BttV  in  JRoMfMon  V.  ElRatt,(^  iii^' ktit^kVo^^OO^ 
bill  against  an  ejtiecatrix,  attd  slr^^bit^tf;  by  hd^  kUW(ilp/flUi 
tlibi^'^ere'fi^i^set^  for  the  p^ym^at'fft'hh'^H^ti  ^^/Aw- 
eVir,  )>^#mt«d  in  the!  suit ;  and  tte  i^tdt^-ofM^^IWimkRII 
tWBi^tor'is  office  wad,  that  thei«e  wvre  n^' as^^inuflafifliaV- 
tim4^Ubo«^h  the'excfcntrtx-was  cbarg^'lritb  MA^tli&if^iiift 
had  MmHted:  And  it  was  held,  that  the  biU'Wh^Udii^lff 
hitMed  without  oMts  as  against  the  eteOntrtk.  '^Ivl'itiiSCiiist 
^i^^  (/)  <^  further  directions,  the  case  apf^e^^^  ^  bi^»  ^M 
application  had  been  made  to  an  esrecutor  fof  i^  ^^<$cittiftli^ 
thatL  he  gate  no  account :  The  bi)T  wa^  thenf-fileft';  '^U^ft^ 
his  answer,  the  defendant  stated  the  accounts ;  but  VM  jinHS^ 
tiff  took  a' decree  fo^  an  account :  It  tnmied  Mt/  (^tbA^t&^ 
ter'g  report^  that' the  account  giroa  by  the  ani^^Meif 'WlB?)feR 
reot;  and  the  question  then  was,  as  to  c^tbVYbA^^'l^ 
Ghancdlor  gave  the  plaintiff  the  costs  of  the  ^ttitt^ttiWf 

decree ;  and  the  defendant  the  costs  tf  the'snb^Mttt^^ 
ceedinsFS    '    -  *  '  .  ,.>  ..i  .'wua  •  -.  ^wiw  './.  \x)  ^mau) 

*  2dly.  In  whait  cases  executors  abd  admftiistraltof^  abiai'bd^ 
lowed  their  costb  out  of  the  assets.    The  genettil  tu\^  isl'tkH 
executors  and  administrators,  like  other  trustees,  fairly  con- 
ducting themselyes,  are  entitled  to  their  costs,  (y)     So  in  a 
case  before  Lord  Thurlow,  (A)  where  persons,  filling  the  ddu-* 
ble  character  of  executors  and  trustees,    made   claim   aild 
failed,  yet,  as  it  was  by  way  of  submission  of  the  point  to  the 
opinion  of  the  Court,  they  were  allowed  their  costs.     So 
where  an  executor,  who  ought  to  hare  been  a  co-plaintiffi^ 
was  made  a  defendant,  the  Court,  though  at  first  entertaining 
a  doubt  on   the  point,  at  length  ordered  him  to  be  paid  bis 
costs,  (t) 

Where  the  same  solicitor  acts  for  an  executor  and  other 
co-defendants,  the  estate  will  be  charged,  in  respect  of  the 

(</)  Bluett  V.  Jessop,  Jacob.  240.  146. 

(<)  1  Ru98.  Chanc.  Cas.  599.  {h)   Rashley  v.  Masters,   1  Ves. 

(/)  Anon.  4  Madd.  273.  Jun.  205. 

{g)  Landen  r.   Green,   Barnard.  {«)  Blount  v.  Burrow,  3  Bro.  C.C. 

Chanc.  30O.     Beames  on  Costs,  77.  90. 


jtl^^pfflif^^p^^rpm  his  olientH^  which  the  w^^tpiVf  asr  ietwteo 
^^se^^^ij^  the  Q<>^^eQdattti^f  ought  t^fee«rM(ji)i  T>n(H-t^  Mid 
.^^t^fft  ia  hy^ no  iit«aii^,aiiiinyariabla'»tila»  >lk^.^CH«9(e9l^ir 
|[^  ^ff^misti^i^  fheiU  b^  aUowied  costj^  ftt,iiU'0veatar^4v)  .iVm 
jj^t^l^f^.t^hece,  there,  it  misbehaviour  on  .their  pa?tkl^heif 
^tffS|i$iUjaat  be  uwarded  out  of  the  estate  in  their- bandei  • 
^(^.wb^re  the  suit  is  occasioned  by  the  negUgenceiief  Iha 
f^^(9^l;or,)or  administrator,  his  costs  shall  not  be  allowed 
Jfffij^  (Q«  Again,  it  is  a  settled  rule>  that  the  exeoutors  ofaa 
\q/^ly^t^  i^ball  not  hare  costs:  to  allow  them  would  be  pi^f 
dyq^|j[(e  qf  itbe  worst  effects:  they  need  not  have  admini^ 

:,{^^hln  what  cases  an  executor  or  administrator  will  be 
0^4?^  to  pay  costs.  It  has  appeared  that  the  rule  of  law  is^ 
t|iqf^b^rieyer  an  executor  is  sued  for  a  debt  of  the  testator^ 
Ufifj^  m^!^^.  >m  unsuccessful  defence^  there  shall  be  a  jt^dg-t 
H^t^^unst  bim  for  the  costs  of  the  ptaiatiff,  de  bonis  ttitor' 
ioris,  et  si  non,  de  bonis  propriis.  (n)  But  in  equity  it  is'dts^ 
cjf^iiptnwry^  whether  the.  court  will  make  an  executor  J^ay^Ofits 
qf.^t,{Q)  In  a  case i  where  an  administrator  waS' su6d  Jbj 
cjfi^tpr^^  ;and  it  appeared  by  the  Master's  report/ that  tb» 
4^|i^il4^nt  Jhad  assets. in  his  hands  sufficieal  4io  satisfy  tb^- 
p]f^t]|f#  ^^W^'^^*  the  Court  decreed  costi  generally  ageimt 
i^^>d^^lfPf^jBalti,  without  directing  an  >  enquiry  of  asaets^  pre!*' 
%T¥^fU»  ^|iP>4oUow  the  rule  at  law.  (p)  la  another  oase^<lf^! 
^j^re  tt^  executor  of  an  executor  denied  assets,  but^pali' 
fif4t^|ff. denial  b;  stating,  that  the  estates  of  the -two  teata^ 
t^i^jff/fi^.f^O.bleiidedy  that  .he  could  not  positivdy  ssfj^rwbev' 
t]^(^^e^.Fef€ms8ets,  or  not;  and,  it  appeared,  on  aseibr-r- 
ence  to  the  Master,  that  there  were  assets  to  pay  the^  plaint^ 

Cbanc.  Cas.  155.  phrey  v.  Morse,  2  Atk.  408. 

(Jk)  Wilkins  v.  Hunt,  2  Atk.  15K  (n)  Ante,  p.  ^t6JX%l9.,  r{  (\.) 

(O/O'C^U^^v.  Coc(»ei^6V€9.        (o)  UTedalenv  .Uirtd^M3^4tl|. 


I  ♦ 


117.     Se€;)0»^,p.l255.  119.  '    1^  J    ..     /. 

(9i),Bx  |x>rd  H^djQsdale  in  Adair        (p)  Unyyv.  Seys,  M€)80ljr.  304.,' 
V.  Shaw,  1  Scho  &  Lef.  280.    Uve-         (9)  Sa«dy«  t;.  WnlfOD,  2  Atk.  90b, 
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tiff's  debta  and  some  small  matter  beyond,  tbe  Goiirt'  mU, 
that  the  executor  most  pay  the  debt  out  o£  the  assets  itt'llto 
first  place ;  and,  if  there  were  any  left^  after  suiih  payauQut,'to 
might  retain  his  costs:  but,  ^' if  there  had  not  biseii  Ihe 
favourable  circumstance  of  the  confusion  arising  from  the  tto 
estates,  the  executor  must  have  paid  the  costs  out  of 'Ui 
own  pocket,  and  the  residue  of  the  assets  api^ied  to  otyr 
debts."  '    ^  -^ 

In  other  instances,  executors  have  been  direbtly  orAkrad 
to  pay  costs.  Thus  in  Hide  r  Heywood,  (r)  a  sitin  of  nioii^ 
was  offered  for  the  goodwill  of  a  house,  part  of  the  testaiat^ 
estate,  which  the  executors  refused  to  take,  unless  the  pCMOt 
making  the  offer  would  promise  to  employ  them  in  the  wMjf 
of  their  trade,  as  wine-merchants  :  ^On  the  ground^  titttkkh 
was  "  a  plain  fraud  in  the  executors,"  which  the  UuMltk 
never  could  mean  to  protect  them  in  committing',  and  in^ 
"  a  diminishing  of  the  estate,"  Mr.  Justice  Parker  d^aertdi 
costs  against  them,  notwithstanding  the  testator  had  di^ 
rected,  that  the  executors,  for  any  expences  th^  ahould  ht 
at,  should  be  allowed  their  costs  out  of  his  estate,  (s)  Ih 
another  case,  {t)  the  answer  of  the  executrix  was  falsified  b)r 
proof,  and  as  she  appeared  to  have  acted  fraudulently,  aad 
had  been  very  litigious,  she  was  fixed  with  costs.  So 
where  the  executor  bad  misbehaved  himself  by  paying  simple 
contract  creditors,  in  preference  to  a  bond  creditor,  of  whose 
debt  the  executor  had  notice,  (u)  Lord  Hardwicke  threw  the 
costs  on  the  executor  personally. 

Again  in  Seers  y,Hind,  (v)  Lord  Thurlow  said,  '*  When  I 
am  obliged  to  give  interest  against  executors,  as  a  remedy 
for  a  breach  of  trust,  costs  against  them  must  follow  of 
course/'  And  in  a  case,  (vj)  where  an  executor,  a  trustee  for 
infants,  had  unnecessarily  called  in  the  property  which  was 

(r)  2  Atk.  126.  175.     Beames  on  Costs,  91. 

(5)   See   also    Fell   v.  Lutwidge,  (w)  Jeffries  r.  Stevenson,  Beames 

Baraard.  Chanc.  322.     Avery  v.  Os-  on  Costs,  Appendix,  No.  4.     See 

borne,  ibid.  352.     Brown  v.  How,  also  ibid.  92. 

ibid.  358.     Beames  on  Costs.  91.  (v)  1  Ves.  Jun.  294. 

(J)  Vaughan  v.  Thurston,  Colles.  (w)  Mosley  v.  Ward,  11  \'^es.581. 
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out  on  good  securitieSy  and  had  kept  large  balances  in  his  bands, 
using  the  property  as  his  own,  Lord  Eldon  observed,  **  whes^ 
aach  general  dereliction  of  duty  obliges  the  Conrt  to  oharge 
interest  upon  balances  in  the  hands  of  an  executor;  as  a 
specific  demand,  the  same  principle  calls  upon  the  €ourt  to 
e^^mpel  him  to  make  it  good  to  the  infants,  in  point  of  costs.'' 
This  rule,  however,  has  not  been  invariably  acted  upon  (or); 
and  Sir  William  Grant,   adverting  to  the  doctrine  of  Seers 
^•.Jftai'f. that  where  interest  is  given -against  executon#  for 
ja,,lHreaoh  of  trust,  costs  should  follow  of  course,  observed, 
.that,  this  was  "a  proposition,  to  which  he  was  not  quite  pre- 
paoed  to  accede*  as  there  may  be  many  cases  in  which  executors 
must. pay  iViterest,  which  would  not  be  oases  for  costs."  (y)  So 
J9^  Tebhs  '^•Carpenter  (x).  Sir  Thomas  Plumer,  after  adverting 
,tp,the  two  last  mentioned  cases,  and  also  to  Newton  v.  Ben* 
tHiei  (&),  and  Raphael  v.  Boekm  (i),  says,  ''  It  does  not,  there- 
fore, follow,  that  in  all  cases  where  an  executor  is  directed 
t^  p^y  interest,  he  roust  also  pay  costs.     If  a  suit  would 
bafebeen  proper,  and  the  executor  a  necessary  party,  theugh 
the  executor  had  not  misconducted  hims^/he  ought  not  to 
j>ay  all  the  costs  of  such  suit,  though  in  the  course  of  the 
suit  it  appears   he  has  misconducted   himself;  but  if  the 
misconduct  of  the  executor  was  the  aole  occasion  of  the  suit, 
he  engbt  then  to  pay  tbe  costs." 

However,  it  is  obvious,  that  in  all  such  cases,  the  cestui  que 
trust,  though  he  receives:  his  interest,  must,  to  the  extent  of 
his  costs,  sustain  a  loss,  unless  he  likewise  receives  his 
icosts.'i(c) 

According  to  the  present  practice,  the  Court  will,  imme-  Motion  for 
diatelv  upon  comine:  in  of  the  answer  of  an  executor  or  ad-  Payment  of 

J      *^  <^  ^  money  into 

mkiistrator,  order  so  much  as  he  admits  to  have  in  his  hands  court. 
of  the  property  of  the  deceased,  after  all  deductions  or  claims 


(jf)  Beames  on  Cost<,  153.  (a)  1  Bro.  C.C.  3^. 

(^y)  Ashbumham    v.  Thompson,  (b)  llVes.92.    13  Ves.407.5^. 

13  Ves.  402.  (c)  Beames  on  Costs,  154. 
(m)  1  Madd.  808. 
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a^Dst  the  estate,  to  be  paid  into  court  ((f) :  though  it  was 
formerly  thought  necessary  for  the  plaintiff  to  shew  that  the 
executor  or  administrator  had  abused  his  trust,  or  that  the 
fund  was  in  danger  from  his  insolvent  circumstances,  (e)  The 
same  order  may  be  obtained,  where  the  executor  or  adminis- 
trator admits  a  balance  in  his  hands,  in  his  examination  (f)  or 
on  the  Master's  report.  Ig) 

So  in  Yore  v.  Harrison  (h)  an  executor  having  admitted 
a.  large  balance  of  the  personal  estate  to  be  in  his  hands,  whk 
ordered  to  pay  the  whole  into  court,  although  he  stated  that 
an  action  at  law  was  depending  against  htm  for  a  debt  to  a 
considerable  amount  due  from  the  testator,  but  with  liberlT, 
in  case  the  plaintiff  in  the  action  should  recover,  to  apply  to 
the  Court  to  have  a  sufficient  sum  paid  out  again  :  The  plain- 
tiff in  the  action  did  recover,  and  the  Court  ordered  tlip 
amount  to  be  paid  out  to  the  plaintiff  in  the  action,  and  not 
to  the  executor. 

Again  where  an  executor  admits  himself  to  have  beeji'a 
debtor  to  the  testator  at  the  time  of  bis  death,  this  has  always 
been  held  o  clear  admission  of  assets  in  his  hands  to  the 
amount  of  the  debt,  and  he  is  compellable  to  pay  itintoconrt 
aooordiiigly.(t) 

Money  admitted  by  an  executor  to  be  in  the  handj  of  ra 
partner,  is  in  bis  own  bands  for  the  purpose  of  beiu^  okIctm 
to  be  paid  into  court.  (7)  But  an  admission  by  ao  exeontor 
that  the  whole  amount  of  the  property  is  near  40,000/.i  tmA 
that  the  whole  is  invested  in  India  on  public  secnritiet,  either 
in  his  name,  or  in  the  name  of  the  house  in  which  be  if  i 
partner,  but  subject  to  his  disposal,  unless  some  part  is  in  the 

(d)  Stnwge  V.  Harris,  3  Bro.  C.  C.  admits  thai  all  the  tcatator'i  Mil 
369.  Blake  v.  Blake,  2  Scho.  &  &c.  have  been  paid,  the  Cowt  will, 
Lef.  36.  Rutherford  v.  Dawson,  on  motion,  order  the  income  of  ab*- 
3  Ball,  fc  B.  17.  lance,  paid  in  t>f  the  executor,  to  be 

(e)  3  Bro.  C.  C.  365.  2  Scho.  Ec  paid  to  the  person  entitled  to  the  re- 
L«f.  36.  sidue:  Dando  v.  Dando,  1  Siai.310. 

(/)  Cnrvengen  d.  Peters,  3  Anst.  (1)  Mortlock  v.  Leathe*,  3  Mem^ 

-751.  491.    Roihwell  e.  Rothwell,  3  Sin. 

(g)  Gordon  t7,  Rotbley,   3  Vea.  hStu.  318. 

572.  (j)  Johnson  v.  Aslou,  1  $ib.  fc 

(i)  3  Cox.  377,    If  an  executor  Stu.  73. 
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hands  of  the  said  house  at  interest,  which  he  believes  may  be 
the  case,  has  been  held  not  to  be  a  safficient  admission  of 
money  in  his  hands  to  order  the  payment  into  court  of  any 
part  of  it.  (it)  An  executor  dealing  with  money  in  his  hands 
is  bound  to  ear-mark  it ;  but,  if  he  cannot  answer  as  to  the  state 
of  ity  the  court  has  no  power  to  act  as  upon  an  admission.  (/) 
The  general  rule  as  to  payment  of  money  into  court,  is,  that 
the  plaintiffs  must  be  solely  entitled,  or  have  such  an  interest 
jointly  with  others  as  to  entitle  them,  on  behalf  of  themselves 
and  of  those  others;  to  have  the  fund  secured,  (m) 
.  The  general  rule,  as  to  papers  and  writings,  is,  that  an  execu-  Motion  for 
tor  representing  an  estate  should  deposit  them,  for  the  benefit  pro<luctwn  of 
of  the  parties  interested,  in  the  Master's  office,  unless  there 
are  other  purposes,  which  require  that  he  should  retain  them 
in  his  own  hands,  (it)  With  respect  to  motions  for  the  produc- 
tion of  books,  papers,  or  the  like,  it  may  be  observed,  that  it 
18  the  bounden  duty  of  an  executor  to  keep  clear  and  distinct 
accounts  of  the  property  which  he  is  bound  to  administer : 
If,  therefore,  he  chooses  to  mix  the  accounts  with  those  of  his 
own  trading  concerns,  he  cannot  thereby  protect  himself  from 
producing  the  original  books,  in  which  any  part  of  those  ac- 
counts may  be  inserted  :  It  is  a  more  difficult  question,  as 
between  an  executor,  bound  to  produce,  and  his  partner  in 
trade ;  but,  if  the  partners  have  permitted  him  to  mix  the 
accounts,  it  seems  they  cannot  afterwards  object  to  the  pro- 
duction: Clearly  so,  in  a  case  where  the  executor  has  ad- 
mitted the  having  lent  to  the  house  part  of  the  trust  property, 
and  that  they  have  been  dealing  with  it.  (o) 
-  Accordingly,  in  Freeman  v.  Fairlie,  (p)  an  executor  in  India, 
coming  to  England,  and  after  twenty-one  years,  being  called 
upon  to  account,  alleging  that  he  had  left  his  books,  &c.  behind 
him  in  India,  was  ordered  to  produce  copies  of  all  entries  in 
fiuch  books,  8cc.  within  six  months,  though  it  was  impossible 
he  should  do  so,  in  order  that  the  Court  might  have  an  oppor- 

'(k)  Freeman  v.  Fairlie,  3  Meriv.  (n)  Freeman  v.  Fairlie,  3  Merir. 

39.  30. 

<0  3  Meriy.  40.  <o)  3  Meriv.  43.  44. 

(m)  3  Meriv.  29.  (/))  Ibid.  44. 

4  M 
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tanity  firaoi  totte  to  tiae  of  ieeng  dwt  Iw  ImmI 

QlllgVB06«  .     ,  .fi' 

Bemedyfof         If  Att  woomtor  dumgM tbs  mtnroof  the  totttioi^ft  «PM|% 
^''^^^^^^       the  geraral^rale  b,  that  thii  k  a  ooHTinim;  mf$k^mmm 

hoB  BO auumark,  it  oaaaot  be  foUovod^  W4 te«B«qMtMV 
tmh  traiunotMM  hu  auttk  liuMelf  iuMa  to  «  rfmiifB^f,c(|) 
for  which  the  puiy  injured  mnst  seek  fttiiiftpntipp  mt^Sf^ 
exeoator^0OViieffectB.(r)  Thiisifenesee«tor|Mf|oliiili^fi||toi 
with  the  asflbii,  and  takes  tfaeooareyaBoeia  lDa««^.|||ii^ 
withoat  the  trart  appcariayemthe  fiwof  tiw  hiifa  lik^  ipi[iftp 
liiU  iiot  be  liable  to  the  tniati,  altkMgk  he  die  Jvn^^ 
leia  the  appljcatkai  of  the  pwehaBe  bmnm^  caft  b»  clif|)|f 
piwf  ed.  (t)  .( 

Bat  if  an  exeoator,  lor  tl»  benefit  of  tks  toatatoc^aa^Mi^ 
shoiddinYest  fMurt  of  it  ia  tlie  fiind%  or  tiaaifrr  aaMf  Am 
oae  stock  to  another,  this  is  not  a  eoBrersioBr  batil  smj-MB 
be  lUlowedt  as  mi^as  tf  it  had  oontinaad  ia  tiM  aaasMHpii^ 
tion  as  at  the  testator's  death.  (#)  .  ,y^^\. 

The  general  qwestioa,  as  to  the  right  ef  oieditoia  ^w^J^pr 
tees  to  follow  the  assets  into  the  hands  of  the  penOQ  to^whiP 
the  executor  has  aliened  them,  has  been  inyestigalad  isLm 
former  part  of  this  work,  (a) 

In  Skinner  v.  Sweet,  (v)  it  appeared  that  an  execntiix,!  ia 
respect  of  her  receipts  as  such^  was  considerably  indebted  to 
the  estate,  and  that  she  had  an  annuity  of  250L  giTOD  to 
by  the  will :  Sir  John  Leach,  V.  C,  directed,  that  her 
Duity,  as  it  became  dae,  should  be  applied  in  payment  of  the 
debt  due  to  the  estate,  with  liberty  to  apply  to  the  CSoart 
when  the  debt  due  to  the  estate  should  be  disoharged. 

The  party  injured  by  a  dev€uiavii  is  but  a  siaipie  coatiaat 
creditor  of  the  executor,  (w) 

(g)  Waite  v.  Whorwood,  2  Atk.  (0  3  Atk.  159. 

159.  (u)  Ante,  p.  609.  etseg.    See  also 

(r)  Charlton  v.  Low,  3  P.  Wms.  Downes  v.  Powcir,  S  B«U.  I»B.  4tl. 

330.  (v)  3  Madd.  244. 

(<)  Sugd.  Vend.  &  Purch.  628.  (u')  Charlton  v.IiOW^  SP.Wte. 

7th  edit.  331. 
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In  Oeary  t.  Beaunumt  (af)  m  specifie  legacy  waa  given  to  Bankrupt  ez- 
m  execntor^  who  afterwards  became  baDknipt,  and  commit- 
ted a  devastavit :  The  subject  of  the  specific  bequest  was  sold 
by  Ms  assignees :  And  Sir  W.  Grant  held  that  the  produce 
in  their  hands  was  not  specifically  liable  to  make  good  the 
AvOMtavitt  in  fatour  of  the  parties  beneficially  entitled  under 
Hiie  win,  but  that  such  parties  were  only  entitled  to  prove  to 
tile  Miount  of  the  devastavit. 

'  If  on  eitecutor  becomes  bankrupt,  hi^Ting  wasted  the  assets, 
tb^  dBtastavit  nay  be  proved  under  the  commission,  (y)  Iii 
'JEit parte  Moody  (z)  it  was  holden  that  an  execntor  and  trustee, 
having  committed  a  devastavit,  was  precluded  from  proving 
Mder  his  own  bankruptcy:  And  liberty  to  do  so  was  given  (in 
the  first  instance,  and  without  previous  application  to  the 
oitimmsioners)  to  a  l^atee,  on  behalf  of  himself  and  others, 
witft  a  direetioii  that  the  dividends  should  be  paid  into  the 
tenk,  in  trust  in  the  matter. 

'^'Iia  the  ease  of  an  executor  committing  a  devastavit,  and  a 
decree  for  payment  of  the  amount,  the  debt  is  considered  as 
imeffmtA  the  time  of  the  devastavit,  and  not  from  the  date  of 
the  decree;  and  therefore,  where  a  person  was  committed  un- 
liet  an  sttaefamttit  for  breach  of  a  writ  of  execution  of  a  de- 
tree  for  payment  of  money  on  account  of  a  devtistaivii,  it  was 
htM  that  as  he  had,  between  the  time  of  the  devastavit 
wmk  the  date  of  the  decree,  taken  the  benefit  of  the  In- 
mkvtnt  Debtors'  act,  and  had  been  ordered  to  be  discharged 
by  the  Court  of  Quarter  Sessions,  he  might  be  brought 
ttff  Cmi  n  kcAeas  corpus  before  the  Chancellor,  and  dis- 
fahttrged.  («) 

Tlw  certificate  of  a  bankrupt  executor  discharges  an  attacb- 
nteot  against  bim  for  breach  of  an  order  to  pay  a  sum  of  money, 
part  of  the  personal  estate,  found  to  be  in  his  hands.  (6) 

(j)  3  Meriv.  431.  ib)  Wall  v.  AtkinsoD,    Cooper, 

(y)  Toller.  429.  198.    S.C.  2  Rose.  196.    See  also 

(<?)  2  Rose.  41 3.  Walcott  v.  Hall,  2  Bro.  C.  C.  305,  as 

(a)  Wheldale  v.  Wheldale,  1 6  Ves.  to  the  certificate  of  the  executor  b«- 

S76i    ^  Madd.  Pract.  458.  2d  Edit,  ing  a  bar  to  the  claim  of  a  logat^. 

4  M  2 
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Competency        A  defendant,  who  is  an  exeetitor,  althongli  ta  Mwtoilt6V  in 

of  execntc 
awitnett. 


of  executor  u  ^^^^^  and  a  mere  formal  party,  is  not  a  competent  ^taeilfftr 


a'co-execntor,  in  a  snit  respecting  the  property;  (e)  -'So  M 
'IHms  y.  Scott  (d)  where  a  sum  of  money  came  to'^kxrhmh 
of  one  of  two  execntors,  who  paid  It  over  to  the  0flier=ekMkl^ 
tor,  it  was  held  that  the  executor  who  first  reraiVed  if  «atfl 
not,  under  the  usual  decree  for  an  aecoiknt,  aitmJne  it^ 
'Other  exe<;utor  as  a  witness  to  prove  that  the  vMomf'pA 
over  was  duly  applied  on  account  of  the  aflRdrri-  of  ^  He- 
tcistator;  and  an  order  obtained  for  that  pnrpoae  'wnt  tth 
charged.  *  •  *  -    * 

Lord  Chan-  By  Statute  1 W.  4.  c.  00.  s.  4.  it  is  enacted,  that  «'%lMb 
^Hi^  any  stock  shall  be  standing  in  the  name  of  any  perMk  Wito 
the  committee  'shall  be  lunatic,  as  a  trustee  or  executor/alone,'  or  joliili^^dft 
son  to  tiwuh  ^^7  ^^^^  person,  or  shall  continue  to  be  standing  ilitiieriidia 
^^^'  of  a  deceased  person  whose  executor  shall  be  ludiatio,  w'sftUl 
ing  in  the        be  otherwise  vested  in  or  transferable  by  any  person  wkdlMidl 

DMie  of  a  In-  ^^  lunatic,  for  the  benefit  of  some  other  person,  it  '^Uffl'fo 
natic  trustee  ■  , 

or  executor,  lawful  for  the  Lord  Chancellor,  entrusted  as  ntoMtadi'ibmt 
the  dividend  rect  the  committee  of  the  estate  of  any  such  Idnatic  to  tridkrfte 

or  join  in  transferring  such  stock  to  or  into  the  name  of  such 
person  and  in  such  manner  as  the  said  Lord  Chancellor  shall 
think  proper;  and  also  to  order  such  person  appointed  as 
aforesaid  to  receive  and  pay  over,  or  join  in  receiving  and 
paying  over  the  dividends  of  such  stock  in  such  manner  as  the 
said  Lord  Chancellor  shall  direct ;  and  every  such  transfer, 
receipt  and  payment,  shall  be  as  effectual  as  if  the  person 
being  lunatic  had  been  of  sane  mind,  memory  and  under- 
standing, and  had  transferred,  received  and  paid,  or  joined 
in  transferring,  receiving  and  paying  such  stock  or  divi- 
dends." («)  .  • 
Whentrustees       Again  by  the  same  statute,  s.  10.,  it  is  further  enacted  that 

or  executors     «  where  any  person  in  whose  name  as  a  trustee  (e)  or  executor, 

are  out  of  the  '^  ^  \  /  » 

(c)  Bellew  v.  Russel,  1  Ball.  &  (e)  See  Dew  v,  Clarke,  4  Ross. 

B.  96.  Chanc.  Cas.  511. 

(i)  1  Turn.  &  Russ.  358. 
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(either  aloDe,  or  together  with  the  name  of  any  other  person)  jurisdiction  of 
or  in  the  name  of  whose  testator  (whether  as  a  trustee  or  be-  ij^lg  uncwtab 
neficially)  any  stock  shall  be  standing,  or  any  other  person  whether  they 
who  shall  otherwise  have  power  to  transfer  or  join  with  any  they  refuse  to 
other  person  in  transferring  any  stock  to  which  some  other  transfer  stocks 
person  shall  bo  beneficially  entitled,  shall  be  out  of  the  juris-  Court  of 

diction,  of,  or  not  amenable  to  the  process  of  the  Court  of  Chancery 

.  .  "J^y  appoint 

Chancery,  or  it  shall  be  uncertain  whether  such  person  be  a  person  to 

living  or  ^ead,  or  if  any  such  trustee  or  executor  or  other  per-  ^r^s^erthem. 
son  shall  neglect  or  refuse  to  transfer  such  stock,  or  receive 
and  pay  oyer  the  dividends  thereof  to  the  person  entitled 
thereto  or  to  any  part  thereof  respectively,  or  as  he  shall  direct, 
for  the  space  of  thirty  one  days  next  after  a  request  in  writ- 
ing for  that  purpose  shall  have  been  made  to  any  such  trustee 
or  executor  or  other  person,  by  the  person  entitled  as  aforesaid, 
then  and  in  every  or  any  such  case  it  shall  be  lawful  for 
the  Court  of  Chancery  to  direct  such  person  as  the  said  Court 
shall  think  proper  to  appoint  for  that  purpose  in  the  place  of 
such  trustee  or  executor  or  other  person,  to  transfer  or  join  in 
transferring  such  stock  to  or  into  the  name  of  such  person  and 
in  such  manner  as  such  court  shall  direct ;  and  also  to  order 
any  person  appointed  as  aforesaid  to  receive  and  pay  over, 
or  join  in  receiving  aud  paying  over  the  dividends  of 
such  stock,  in  such  manner  as  the  said  court  shall  direct ; 
and  every  such  transfer,  receipt  and  payment  shall  be  as 
efiectual  as  if  the  said  trustee  or  executor  or  other  person 
had  transferred  or  joined  in  transferring  such  stock,  or  had 
received  and  paid,  or  joined  in  receiving  and  paying  the  said 
dividends." 

And  by  sect.  19.  of  the  same  statute  it  is  further  enacted,   Husbands  of 
that  *'  where  any  feme  covert  would  be  a  trustee,  mortgagee,   ^^mTex- 
heir  or  executor,  within  the  provisions  of  this  act,  if  she  were  ecutrixes  to 
an  infant  or  lunatic,  or  out  of  the  jurisdiction,  or  not  amenable  trustees  with- 
to  the  process  of  the  Court  of  Chancery  or  Exchequer,  or  had  ^^  the  act. 
refused  or  neglected  as  aforesaid  to  execute  or  make  such 
conveyance,  transfer,  receipt  or  payment,  as  hereinbefore  is 
mentioned,   and  the  concurrence  of  her  husband  shall  be  ne-^ 
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ceMarj  in  any  ooBYByanoe^  tfttisfar»  iMaipt  «r  p^joMit  wbioh 
ought  to  be  made  or  exeonted  by  ber  u  taoh  trutae»  laort- 
gagee^  heir  or  executor^  then  and  in  any  toch  oaie  aaek  hMK 
bandy  whether  under  any  disability  or  not,  thail  be  and  be 
deemed  to  be  a  trastee  within  the  meaning  of  this  aet«'' 

EAbet  of  td^  An  admisdon  of  assets  by  an  exeontor  or  admimitmtof 
•MbTmoii^  ^^^^  ne?er  be  retracted  in  a  oonrt  of  eqiuQr»  ttlasa  n  eaae of 
10^:  of  mistake  be  most  oleariy  estaUisfaed  (/) :    If,  however*  ft 

strong  case  be  made  oat,  this  may  enaUe  the  Cottft'  to  ift^ 
lioTo  him  from  the  admission  (^r) :  as  if  the  money  *wiM  ift  m 
bankei^s  hai^,  who  fails :    But  the  executor  or  adamiii> 
trator  must  clearly  prore  the  mistake,  and  ilhMr^Mei  Itii  Si^ 
eamstanee^  on  which  he  built  his  admisfion,  fiAed.*(ll)''^Atf^ 
admission  of  assets  by  the  executor's  answW^  ft  4M^Mil<^^ 
the  plaintiTs  going  on  to  an  aceount  of  assets  aiig^|htt8iiM|yg 
a  leceiTer  to  be  q>pointed«  (i)    If  there  iM  dMM^\mi§>^'* 
tors,  and  some  admit  assets,  yet  an  aooMbt  VMy^im^ttdAsV^ 

against  the  rest  O)  *    *'*^*^  '*^"*>  ^ 

iR^  is  an  ad-      With  respect  to  what  shall  amount  to  an  lamiMMI'Vl^^ 

■■<■■■■  ■»!■■     .akf  * 

sets,  it  Iras  held,  in  a  case  {t)  where  the  deceiMd'giMVV6« 

ney  upon  mortgage  to  a  charity  in  Ireland,  that  his  exO^' ' 
trix,  having  affirmed  that  bequest  by  her  own  will/  thereby  ' 
admitted  assets  of  her  testator.  Payment  of  interest  fbf'i'' 
legacy  by  the  executor,  from  time  to  time,  will  be  evidteM^t 
of  assets,  though  a  single  instance  of  payment  of  interest  i^'' 
not.  (/)  An  admission  of  assets  by  the  executor  to  i>ne'  ie»*' 
gatee  is  an  admission  to  all.(m)  -^itii.;' 

:      ■     •■  •» 

(/)  Drewry  v,  Thacker,  3  Swans.  (i)  Wall  «.  Bnshby,  1  Bro.  C.  C. 

548.      Roberts   v.    Roberts,    cited  484. 

1  Bro.  C.  C.  487.     S.  C.  2  Dick.  (j)  Norton  t?.  Tarvfll,  trP.'WWi' 

673.  145. 

(g)  See  Foster  v.  Foster,  2  Bro.  (k)   Campbell  v.  Lord  BAdaor, 

C.C.  619.    Young  V.  Walter,  9  Ves.  I  Bro.  C.C.  271. 

365.  (/)  Corporation   of   Clergymsn'f 

(A)  Horsely  v.  Cbaloner^  2  Ves.  Sons  v.Swainson,  1  Ves.  Sen.  .75. 

Sen.  85.  (m)  Cook  v.  Martyn,  S  Aik.  SJ 


fldMumof 
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CHAPTER  THE  THIRD. 

OP  BBMBDIBS  AQAINST   EXECUTORS  AND  ADMINIS- 
TRATORS IN   THE   ECCLESIASTICAL   COURTS. 

It  haa  been  shewn,  io  an  earlier  stage  of  this  treatise,  that  Of  compel- 
an  executor^  upon  taking  probate,  makes  oath  that  he  will  Jutor,  &c*to 
(amongst  other  things)  exhibitinto  the  registry  of  the  ordinary  account. 
a  just  and  true  account  of  the  goods  &c.  of  the  deceased, 
"  when  lawfully  called  thereunto  i^ia)  Andthat  an  administra- 
tor, by  Stat.  22  and  23  Car.  2.  s.  10.,  shall  give  bond  condition- 
ed {inter  alia)  to  "  make  a  true  and  just  account  of  his  admi- 
nistration^ at  a  day  in  such  bond  expressed.  (6) 

However,  it  is  said  that  neither  an  executor  or  administrator 
ca9  be  cited  by  the  ordinary  ex  officio  to  account :  (c)  though 
the  executor  or  administrator  may  be  compelled  to  exhibit  an 
inventory,  and  render  an  account  of  his  administration  of  the 
personal  estate  of  his  testator  or  intestate,  at  the  instance  of  a 
legatee  or  next  of  kin,  or  of  a  creditor;  Accordingly,  it  was 
held  in  Wainford  v.  Barker,  (J)  that  a  debt,  on  which  the 
statute  of  limitations  has  attached,  will  enable  a  creditor  to 
eompel  the  administrator  to  account  before  the  ordinary  ;  for 
it  is  a  debt,  though  barrable  by  pleading  the  statute  of  limita- 
tions. And  there  has  already  been  occasion,  in  treating  of  the 
aubject  of  Inventories,  to  adduce  several  instances,  which  prove 

(m)  Ante,  p.  188.  inventory,  cannot  compel  the  ad- 

(4)  ilfite,  p.  S33.  ministrator  to  account,  but  it  must 

(e)  Toller.  491.     Archbiifaop  of  head  instarUiwn  partit^  and,  tbere- 

Caottrbwry  «.  Wills,  1  Salk.  315.  fore,  the  inveatory  and  account  are, 

316.    Stat.  1  Jac.  2.  c.  If.    The  as  to  tiie  ordinaiy,  the  same  thing : 

oi4iBtry,«iid  Locd  Hardwicke,  after  Greenside  v,  Benson,  3  At)L.  353. 
an  administrator  has  exhibited  an         {d)  1  Ld.  Raym.  23!^. 


mk 


O/RefMdies  MgainH  mJ^teoiMm^ 


that  «D  executor  or  admioistnitor  k  eonpeUaUe  to  raiider.aa 
weoDat  befiure  the  ordinary  at  tkeprayer  of  any  penon  haMif 
aninteiest,  or  even  the  appearamce  of  ui  interest. («> *-  JDa  Hie 
•ame  part  of  this  work  may  be  found  cdleeted  some  ••■tliiiif 
ties  npon  other  qaestioos  connected  with  this  Botjeet^i 
aflter  what  lapse  of  time  an  acooont  may.besaad,  (j^) 
also  what  persons  are  compellaUe  to  render  an  aooomt^  (f  }f  t.  r 

The  creditors  and  legatees,  and  all  other  parties  ^kaviag  ^ 
interest^  mnst  be  cited  to  be  present  at  the  makin|f  o£  ttef/lBD* 
count;  otherwise  the  account  made  in  thdr  absenoe  will  Ml 
bind  them.  (A)  ,  Therefore  the  execnUHr  or  administralor^  whss 
^led  upon  by  any  one  party  to  render  an  aocoantp  aof^M 
<nto  the  next  of  kin  in  special,  and  all  others  in  general,  hm^ 
ing  or  pretendiug  to  have  an  interest  in  the  goods  of  the  Je^ 
Incased,  to  be  present,  if  they*think  fit,  at  the  rendering  .fad 
passing  of  the  aiocount :  and  then,  on  their  .^»pearanoe»  or.  om: 
tumacy  in  not  appearing,  the  judge  shall  proceed,  audi  A^aOf 
countthns  determined  will  be  final,  (t)  ..:  i^'. 

If  a  party  having  an  interest  call  upon  the  executor  «tr  lid> 
miaistrator  to  exhibit  an  inventory  of  the  effects,  and.to:iinr 
der  an  account  of  his  administration  thereof,  the  executor  er 
administrator  is  bound  personally  to  exhibit  such  inventory 
and  account,  and  (if  the  adverse  party  demand  it)  to  take  a 
corporal  oath  of  the  truth  thereof :  notwithstanding  that,  at 
another  time,  perhaps,  an  inventory  has  been  exhibited  ex 
officio  mero  of  the  judge,  in  the  absence  of  the  party,  and 
account  given  upon  oath,  (j) 


(c)  Ant€y  p.  642.  A  party  having 
an  interest,  who  prays  an  account, 
shall  not  be  condemned  in  costs,  un- 
less he  makes  objections  to  it,  which 
he  fails  to  substantiate :  4  Burn. 
R  L.  489.  8th  Edit. 

(/)  Ante,  p.  643. 

(g)  Ante^  p.  643.  644. 

{h)  4  Bum.  £.  L.  487.  8th  edit. 

(i)  4  Bum.  £.  L.  487.  8th  edit. 
Toller.  494.  In  Penvill  v.  Lus- 
combe,  2  Jac.  &  Walk.  201,  (Ap- 


pendix to  Cholmondely  v.  Clinton)^ 
a  plea,  by  an  administrator  dmwdt 
minore  atate,  to  a  bill  for  an  account, 
of  a  suit  by  the  executor  for  the  same 
purpose  in  the  Spiritual  Court,  and 
sentence,  was  allowed  at  a  stated  ao> 
count,  with  liberty  to  except  as  to 
subsequent  receipts,  and  an  issue  di-^ 
rected  as  to  the  payment  of  a  par- 
ticular sum. 
0)  4  Bum.  £.  L.  487.  8th  edit 


Ch.  III.]  In  the  Ecclesiastical  Court.  l^W 

•'  And  this  inventory  is  not  to  be  exhibited  under  protestatioo, 
as  when  an  inventory  is  exhibited  in  common  form,  and  not  at 
the  instance  of  the  party,  but  absolutely,  and  directly,  for  a 
fall,  true,  and  perfect  inventory  of  all  and  every  the  goods  of 
the  deceased,  which  have  come  to  the  said  accountant's  hands 
since  the  death  of  the  deceased  :  And  if  he  shall  exhibit  a 
false  or  imperfect  inventory,  or  account,  upon  his  said  oath, 
he 'shall  be  guilty  of  perjury,  (k) 

^  Where  the  citation  to  account  is  by  a  legatee  or  next  of 
kin,  the  latter  may  disprove  or  object  against  the  account :  (t) 
and  the  executor  shall  make  due  proof  of  every  payment,  (m) 
Where  the  sum  is  under  405.,  the  payment  stall  be  proved  by 
hisoathj  if  there  appear  no  fraud  by  dividing  greater  sums  into 
teas,  (n)  But  of  the  payment  of  sums  to  a  higher  amount,^ 
Vouchers  must  also  be  exhibited,  (o)  And  after  the  death  of 
the  executor  or  administrator,  sums  under  405.  shall  not  be 
allowed  on  the  oath  of  his  representative :  for  such  payments 
can  be  substantiated  only  by  him  who  made  them,  (p)  '  «  ' 
But  where  the  citation  to  account  is  by  a  creditor,  he  is  not 
permitted  to  contest  the  payments  of  the  executor  or  adminis- 
trator, but  with  respect  to  him  the  oath  of  the  party  is  in 
this  matter  conclusive,  (q) 

•  Whether  the  Ecclesiastical  Court  can  entertain  objections 
Inade  by  a  legatee  or  creditor  against  the  inventory  exhibited 
by  the  accountant,  is  a  question  on  which  the  decisions  of  the 
Court  of  King's  Bench,  and  the  practice  of  the  Prerogatives 
Court  of  Canterbury,  are  at  variance :  The  principal  authori- 
ties on  the  point  have  been  collected  in  an  earlier  part  of  this 
treatise,  (r) 

\  The  executor  or  administrator  shall  be  allowed,  in  the  Ec- 
clesiastical Court,  all  his  reasonable  expences,  as  well  in  law-suits 
as  for  other  honest  purposes  ;  and  this  reasonableness  of  ex- 
pences is  to  be  such,  that  he  may  receive  thereby  neither  pro- 

(k)  4  Bum.  E.L.  488.  8th  edit.             (p)  Ibid.     Toller.  492. 

(0  Ibid.  (g)   Bellamy  v,  Alden,  Noy.'78. 

(m)  Ibid.  Telfordf;.Morisoii,2Add.330.  Tol- 

(ft)  Itfid.  ler.  495. 

(o)  Ibid.  (r)  Ante,  p.  645. 
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\. 


flhiitforftle- 
iMj: 


;'! 


io  •eodar  ooarti  <nr«r  and  abow  fMh  coati  a 

tlMR.(l)    ItdbooldaaoH^tluitdiedBanoHw 

tlaovbaie  poiiitad  oui,(ii)  voipeetiaw  die  aaaouta  aptfalWi^^ 

aaoaa  of  asaanton  or  adauaifltialaffi  ia  BaaitT«  waaU  hAM^^ 

gasdad  aa  aathoritka  in  thoie  aiattaia  in  4li 

CSoartaalio, 

After  the  investigation  of  tliB  acaoaii^  if  the  miliaij  111'* 
it  tiaa  and  perfbot^  be  ahall  firoaoanoe  for  itandidil^i  afllln' 
aaae  aU  partiei  iaterested  ba^«  bean  aitad,  aaah  aantAMMbiA'f 
be  fina^  and  the  exacntor  or  adininigtmtor  ihafl  be  anlga^ta'  ^ 
no  farther  aBit<v)  >  >"<' 

HowoYer,  the  KftAaiaatiflal  Ctonrt  hagnoanihflrii3f^t»toMi»H 
the  {Moment  of  a  debt;  and  therafine  the  ebjaot!ar«'aiUIIII^ 
in  aaiof  fiv  an  aoooont  in  the  ipiritnal  oourt  li  ta'gtftalbAalV'^ 
inaigfatinte  the  atate  of  the  fond,  |«evioM  tobit  'lalfiagam^^ 
inanaotionatoQmmonhiw:  bnt  a  biU  in  Eqnitf  ftr^iilt** 
oovary  of  aaaeti  ia  the  voie  asoal  eooiae  adoplM 'Jttg^lW^ 
|mrpoie»(ai)  '  f    -^titnobi 

Bat,  vith  reqpeot  to  legateea  and  nesit  of  bin,  iktf'4^^ 
proaeed  againat  the  exeootor  or  adminiatrator  in  th0ei»Mil»^ ' 
tical  court  to  recover  their  legacies,  or  distributiYe  shaiea  Vldflf  ^ 
the  statute. 

Indeed,  in  respect  of  legacies,  the  cogmaanoe  of  tbam  in 
former  times  belonged  excluaiyely  to  the  ecclesiastical  j«rli*'' 
diction:  the  Court  of  Chancery^  till  Lord  Notticagbam  aoB^ 
tended  the  system  of  equitable  jurisprudence,  adaoinisdMl^ 
no  relief  to  legatees,  (x) 

Causes  of  subtraction  of  legacy  have  always  been  entaHaiA^^' 
ed  in  the  Spiritual  Court :  The  execntorreoeirea  UaantfaaiitgF - 
from  the  ecclesiastical  jurisdictiQn,  and  ^  part  of  liia  fattotibas 
(which  he  is  expressly  sworn  to  perform)  is  to  pay  the  Icgadesi 
and  if  he  omits  to  discharge  this  duty,  the  jnrisdiotionf  firam 


0)  4Bunu £. L. 469.  8th edit 

if)  Ibid. 

(tt)  AmiU,  p.  1137.  €t  teq. 


(v)  4  Burn.  £.  L.  487.  athcdit 

(tu)  Toller.  495. 

(x)  Deeks  V.  Strutt,  5  T.  S.  6$9* 


Ch.  lU.J         In  the  Ecclemttical  Court.  IWH 

vbicli  Im  tulhority  emanates,  if  naturally  legortad  to»  in  or-» 
der  to  compel  him  to  proceed,  (y) 

Th#  jorisdictioQ  in  peraonai  legacies  is  exereised  by  the 
Ajpebeft  Cowrt  in  oases  of  all  wills  proved  in  the  Prerogative 
Cowrtv  and  by  tbe  Official  Principals  of  each  DiooeM,  in 
casas  nf  wills  proved  in  the  Piocesan  Courts,  (z) 

The  course  of  proceeding  in  the  Arches  Court  is  usually  as 
follows.:  The  executor  being  cited  to  answer  the  legatee  in 
a  mni  of  subtraction  of  legacy,  a  short  libel  is  brought  in, 
pleading  that  A.  B.  made  a  will,  that  he  thereof  ai^ointed 
C«  !>•  exeoutor«  and  is  since  dead,  leaving  bona  notabHia, 
and  without  revoking  or  altering  his  will :  that,  since  his 
dealk^'  C« :  Dft  has  proved  his  will  in  the  Prerogative  Court  of 
CtniMbnry,  that  by  his  will  A.  B.  left  a  legacy  to  E»  F«  in 
the  f>foll9winf  terms  (the  clause  of  the  will  containing  the 
legH^jr  is  bare  tecited),  that  this  legacy  remains  unsatisfied  | 
ni,  tiiat«C»  P.  is  possessed  of,  and  has  admitted  assets ;  has 
beem  apt^bed  to  and  refuses  payment ;  and  farther  pleads  the 
identity  of  £.  F.  and  the  legatee,  and  that  he  is  of  age ;  and 
tbf^  Mbel  eonidudes  with  a  prayer  that  the  executor  may  be 
Ooaq^eUod  to  pay  the  legacy,  and  be  condemned  in  costs* 
The  xecords  of  the  Prerogative  Court  prove  all  the  factSp 
except  the  assets,  age,  and  identity  of  the  legatee,  and  the 
executes  il,  upon  the  libel  being  admitted,  assigned  to  give 
in  J|^ '  answers.  Should  he,  io  his  answers,  deny  assets,  or 
the  legatee's  identity  or  age,  witnesses  may  be  examined* 
Sepoetimea,  there  may  be  some  especial  circumstances  stated 
in  the  libel,  and  the  executor  also  may  plead  responsively ; 
bufc  sail  great  majority  of  cases,  the  l^^y  ispaid  either  as 
soM' as  "the  citation  is  taken  out,  or  as  soon  as  -the  libel 
i8:'adiitt*tflid»  (a)    Sometimes,  as  a  preliminary  proceedings 

Qfi%  Hsgg^^ae.  637.  Itage  in  whidi  thsss  sails  ossailj 

(jr)  3  Hagg.  161.  note  (a).     Ma-  terminate,  they  pass,  in  a  grsat  ds- 

chin  If.  Molton,  1  Lord  Raym.  453.  gree,  sub  iiientio,  and  are  thus  g»* 

by  Hollp  €•  J.  nerally  supposed  more  xsm  than  U 

(a)  3  Hagg.  161. 168.  note  to  Ca*  really  the  case :  Of  late  they  kaM% 

pel.v.  Bobarts.     From  the  early  it  is  believed,  become  more  freqilsMt 


tgaauimRmwIm'.   fP^  ▼•  ^A 


(»)  j'w'j 

TheeworteafcqaitycanRiw  a 

penBd(c)tkal  all  eucvtm  «b  ib  tibe 
GcMmlly  wfmiimg,  wham  tibe  Sfiritari 
iMMdafacaoflefiir  diesabtacliflBafalegwy.  Ikmihmt^ 
CAaaeoy  win  not  iatenMddDe.  (^  *  ^r   niriv« 

Bat  wknne  the  caM  k  aach.  tkal  tibe  a0daMBlioal..Mril 
aaoaot  do  coBplele  jaitiee  IB  the  aaaae^  eavrfa  af  afv^lni 
aoC  Biaalj  a  coocBireoty  bat  aa  cxdaiivo  janadiBCifiii^^ri 
if  aadi  a  sait  be  ooauafineed  ia  the  Frriiwiatffinal  Caw^^te 
Coart  of  Chaaeeiy  will  gnmt  aa  injwMitiMi  Tbai^-  lAife 
a  batbaad  saet  ia  tbe  Spiiitaal  Coart  Ar  mthgrnj-W 
qaaatbed  to  tbe  wife,  the  Coart  of  Cbiacf  iiy  wall 
iajanetioa  to  staj  tbe  procoodingi ;  aaee  the 
jadge  bai  ao  antbority  to^oaipel  a  aettkaMat.  («)-  Sia  mJi0 
caie  of  legacies  giveo  to  iafimts,  eqaitjr  wiU 
tbm  behalf  to  protect  their  interests,  aad  to  gifo 
directions  fcnr  secnriog  and  iaipronng  the  fimd  fiaR^Mr 
benefit;  which  cannot  be  effected  in  tbe  EadeaiariiMl 
Court  (/) 

Agaioy  where  there  is  any  thing  in  the  nature  of  a  trust  Is 
be  executed,  an  injunction  or  prohibition  will  go :  for  the  Eo- 

•t 
than  they  were  a  few  years  since :         (e)  Hill  v.  Turner,   1  Atk.  51d. 
And  it  is  said  to  be  an  extremely      Meals  v.  Meals,  1  Dick.  373. 
cheap  and  expeditious  mode  of  re-         (/)  Uorrell  v.  Waldron,  1  Vera, 
covery :  3  Hagg.  162.  note.  26.    2  Rop.  Leg.  694.  3d  edit    On 


(6)  3  Hagg.  162.  note.  the  same  principle^  while  it 

(c)  Ante,  p.  1239.  practice  of  the  Court  of  Ckaaeoy 

(tf)  Nicholas  v,  Nicholas,  Prec.  to  oblige  legatees  to  give  secuiilf  lo 

Chanc«  546.    Howeyer,  where  there  refund  their  legacies  upon  a  defi- 

are  already  proceedings  in  the  Court  ciency  of  assets,  an  injunction  miglit 

of  Chancery  for  an  account  to  as-  be  obtained  on  the  ground  that  the 

certain  assets,  the  Spiritual  Court  Spiritual  Court  would  compel  tbft 

cannot  entertain  the  suit :  Smith  v.  executor  to  pay  without  that  lecii- 

Kempton,  2  Dick.  769.     1  Hagg.  rity  :  Anon.  1  Atk.  491.    See  e^U, 

541.  p.  834. 


Ch,  III.]        In  the  Ecclesiastical  Court.  Ift6i> 

clesiastical  Court  has  no  jurisdiction  over  trusts :  Thus  the 
Court  of  Chancery  will  grant  ao  injunction  to  stay  the  pro- 
ceedings in  the  spiritual  court,  where  a  sum  of  money  is  given 
to  a  trustee  upon  trust  for  a  legatee,  and  he  sues  for  payment 
into  his  own  hands,  (g)  So  if  a  sum  of  money  is  left  to  an 
executor  in  trust,  the  spiritual  court  cannot  entertain  a  suit 
against  him  at  the  instance  of  the  cestui  qus  trust.  (A)  But 
where  there  is  the  bare  duty  of  an  executor  to  be  performed, 
and  there  is  no  trust  but  what  belongs  to  all  executorships,  in 
flnoh  a  case,  it  should  seem,  no  injunction  can  be  obtained,  to 
restrain  proceedings  in  the  Ecclesiastical  Court  against  the 
executor  to  enforce  the  performance  of  that  trust.  Thus  in 
€rrignion  v.  Grignion  (t),  a  sum  of  money  was  left  to  execu- 
tors, in  trust  to  invest  and  pay  the  interest  to  A.  for  life,  and 
after  A.'s  death,  to  divide  the  principal  among  his  issue  on 
■their  respectively  attaining  the  age  of  twenty-one,  with  benefit 
of  sarvivorship  till  that  age :  A.  died,  his  only  three  children 
^attained  their  majority,  and  the  shares  of  two  of  them  were 
paid  over:  And  Sir  John  NichoU  held,  that  the  Prerogative 
Court  ought  to  proceed  against  the  executor,  to  enforce  pay- 
ment of  the  share  of  the  third, — the  learned  judge  considering 
that  the  character  of  trustee  was  at  an  end,  and  that  of  exe- 
cutor alone  was  subsisting. 

*  The  spiritual  jurisdiction  extends  to  legacies  of  personal 
property  only ;  therefore  if  lands  be  devised  to  be  sold  for  the 
payment  of  legacies,  or  if  the  legacies  in  any  way  arise  out  of 
the  freehold,  they  can  be  sued  for  only  in  a  Court  of  Equity.  (J) 
But  the  jurisdiction  of  the  Ecclesiastical  Courts  extends  to 
interests  arising  out  of  real  property,  when  such  interests  are 
less  than  freehold,  as  bequests  of  terms  for  years,  or  of 
rents  payable  out  of  them,  (k) 

If  a  legatee  takes  a  bond  from  the  executor  for  the  payment 

(g)  Hill  V.  Turner,  1  Atk.  516.  0)  Barker  r.  May,   9  Bam.  Sc 

by  Lord  Hardwicke.  Cress.  489. 

(h)  Ex  parte  Jenkins,  1  Bam.  &  {k)  Rumney  v,  Rosse,  2  Keb.  8. 

Cres^.  655.  pi*  22.     Love  v.  Naplesden,  Cra 

(i)  1  Hagg.  535.  Jac.  279. 
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10/  Remedies  against  an  Executor.  [Pi.  v.  Bk.  ti. 
of  his  leg'acy,  he  cannot  afterwards  sue  him  in  the  Spiritnd 
Court :  fur  hj  takiug  the  obligation  the  aatare  of  the  demand 
M  changed,  and  it  becomes  a  debt  raooverable  in  the  Temporal 
Courts,  (i) 

A  legacy  may  be  recovered  in  the  Spiritual  Conrt  agatoit 
an  executor  of  his  owa  wroog.  (n) 
lit  by  next  According  to  the  statute  of  distributions,  the  Ecclesiastical 
Court  hiia  authority  to  enforct;  the  distribution  of  an  intestate'* 
effects :  And  as  ihe  act  of  parliament  contains  no  negatin 
words,  equity  has,  in  this  matter  also,  a  concnrrent  jurisditv 
tion  with  the  ordinary,  (n) 

But  equity  bus  an  exclusive  cognizance  of  those  cases  in 
which  there  is  an  executor,  and  the  residue  is  undisposed  nf: 
for  then  the  executor  is  a  truEtee  for  the  residue, (o)  and  the 
ordinary  cannot  compel  a  distribution  of  it,  because  he  ciumol 
enforce  the  executiou  of  a  trust,  (p) 

The  ordinary  has  no  power  (o  compel  a  debtor  of  Ihe  in- 
testate to  pay  his  debt  into  court,  although  such  debtor  be  tKe 
psrion  applying  for  the  distribution ;  for  that  would  be  to  hold 
a  plea  of  debt :  but  in  that  case,  it  should  seem,  he  may  refnsr 
to  proceed  to  a  distribution  till  the  party  shall  brings  in  the 
debt,  if) 

tf  an  administrator  has  an  equitable  demand  egunst  Ike 
personal  estate  of  his  intestate,  the  Court  of  OIlaqMif  %3 
enjoin  tbe  next  of  kin  from  proceeding  in  the  apitftaiS  CeM 
to  txMDpela  distribution:  but  they  may  proceed  to  eoitpit^ 
adminutretor  to  exhibit  an  inTentory.  (r) 

Tlia  EccletiasUcal  Court  canaot  entertain  a  mit'for  pM»- 
tos'  fisea;  mnce  they  are  a  tamporal  duty,  for  whu^'abaiimni 
nay  be  iwmitsined  n  the  temporal  aoarts.  {») 

(0  Goodwyn  v.  Goodwyn,  Yelv.  Uattonu.HaUoD,  3SM.US.r  t:  1 

M.    ljAee.AMenie,3Vem.81.  (9)C)eifcev.C»eA(trE4iKlA^ 

(m)  Philpoit's  cue,  t  Roll.  Abr.  585. 

•1».(F>.  pl.l.  (r)  Backhoose  e. BontBT,  t  On. 

(n)  Matthews  v.  Newbj,  1  Vem.  342.                             ,     ,^    ;,,.  .i 

139.    FonU.  Treat  Eq.  B.4.  Ft.  2.  (a)  Pollard  n.  Gnufl,    lt.|iM4 

Ch.  S.  s. S.  Mte (i}.  Baym.  703.     S.  C,    l.^^lk.,.;^ 

(o)  S«e  ante,  p.  900,  el  Mf.  Johnvm  o.  OxenAon,  4  Hod.  U5. 

(p)  P«it  ii;Sinitk».|P.  Wm».7.  Trfler.^36.                >    ^'-.n    '■.>>  1 
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ADDENDA. 


P.  38.  Tlie  clause  in  the  statute  9  &  10  W.  3.  c.  41.  is  repealed,  and  re- 
enacted  by  Stat.  55  Geo.  9.  c.  60.    See  p.  221. 

P.  4t.  Ste  Morwan  v.  Hiompson,  3  Hagg.  239. 

P.  50»  See  the  the  case  of  Bragge  v.  Dyer,  3  Hagg.  207. 

P.  64u  note  (6).  See  the  King's  Proctor  v.  Daines,  3  Hagg.  221. 

P.  55.  note  (o).  Set  Tnjlor  ▼.  D'EgrUIc,  3  Hagg.  206. 

P.  57.  note  (w).  See  the  case  of  Lillie  v.  Lillie,  3  Hagg.  184. 

P.  78.  iiOte(r).  See  Boughey  v,  Moreton,  3  Hagg.  191. 

P.  79.  In  Richardson  v.  Barry,  3  Hagg.  249.  it  was  held  that  the  deceased 
baring,  under  a  trust  de^  power  to  dispose  of  certain  eiDects 
by  a  will  attested  by  two  witnesses,  such  a  will  was  revoked  by 
a  subsequent  will  containing  an  express  revocatory  clause^ 
duly  executed,  but  attested  only  b^  one  witness ;  the  disposi- 
fton  intended  by  the  deceased  bemg  thereby  completely  ef- 
fected. 

Pv  M.  A  win  of  a  ferae  corert  made  during  marriase,  under  a  settlement, 
is  not  reroked  by  her  surviring  her  husband  :  Morwan  i;. 
Thompson,  3  Hagg.  289. 

P.  152.  See  McDonnell «.  Ptendei^aat,  a  Hagg.  212. 

P.  155.  note  (jf).  In  McDonnell  o.  Prendergast,  3  Hagg.  212.  it  was  hoMen 
that  an  executor  who  has  renounced,  may,  at  any  time  befovt 
administration  has  passed  the  seal,  retract. 

P.  179. 180.  See  Doe  v.  Ovens,  2  Bam.  &  Ad.  423. 

P.  191.  See  la  the  goods  of  Adams,  3Hagg.  258. 

P.  199.  See  Headington  v.  HoUoway,  3  Hagg.  280. 

P«  347.  See  Smith  V.  Attersoll,  1  Russ.  Chane.  Cas.  266.  with  respect  to 
the  necessity  of  proving  a  declaration  of  trust  im  the  Spiritual 
Court. 

P.  246.  The  grant  of  administration  to  the  widow  is  discretionary,  and  the 
next  of  kin  mav  be  preferred,  sufficient  cause,  e.  g.  the  lunacy 
eC  tlie  widow,  being  shewn :  In  the  goods  of  Williams,  3  Hagg; 
217. 


F»  W^  ^m  MHler  •.  WashiogURi,  3  Hagg.  777. 

F.  96d.  In  Tkimlestown  v.  Trimlestown,  3  Hagg.  243.,  administration  cum 
ttttamento  annexo  taken  here,  while  the  will  was  in  suit  in  Ire- 
kmd,  without  notice  to  the  adverse  party,  was  revoked,  and  ^e 
idMlniitiilor  cottdemned  in  costs. 

P.  ZS7,  See  In  the  goods  of  Williams,  3  Hagg.  217. 

P,  344.  note  (/>  See  Gasooyne  «.  Chandler,  SSwaist  418.  note. 

P.  379.  As  to  its  not  being  necessary  to  include  ti  desperate  or  doubtful 
debt  m  the  probate,  set  Moses  v.  Qfdtm^  4Caft.  &  P.  i34. 

P.  408.  note  (f)   See  also  R.  v.  Okeford  FiUpaine,  1  Bam.  &  Ad.  254. 
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p.  409.  See  Merchanl  u.  Driver,  1  Saund.  307. 

P.  413.  note  (o).  Tjlden  v.  Hyde,  2  S.  k  S.  236. 

P.  522.  In  Noble  v.  Cas3.  3  Sim.  343-  there  was  a  devise  to  Inuteei  nd 
Ilieir  heirs  during  Ihe  life  of  A.  in  irusi  for  A.,  and  after  hii  de- 
cease, to  B.  in  fee  :  The  trustees  recovered,  in  A.'s  Jifetimi^ 
damages  for  breach  of  covenants  in  a  Ipbsb  granted  by  the  leila- 
trlx,  and  still  subiiiiting :  A.  died :  And  it  nas  held  that  tk 
damages  belonged  lo  her  estate. 

P.  SSI.  The  case  of  Richards  v.  Richards  is  now  reported  in  3  Ban.  k 
Ad.  447. 


P.  364.  See  Betts 
P.  660. 


1, 2  Barn.  Sc  Ad.  273. 


P.  668. 

P. 675. 
P.  708. 
P.  711. 
P.  738. 

P.  759. 


P. 

.775. 

p, 

.  835.  { 

p.  659.  1 

P. 

8B8.  : 

P. 

1050. 

P. 

1054. 

P. 

1072. 

P. 

1117. 

P. 

1120. 

P. 

11G2. 

P. 

1185. 

P. 

1243. 

Docketing  the  issue  is  not  a  sufticlent  docketing  of  a  jodgmenl 
witliiu  the  provisions  of  4  8[5W.  &M.  c.  20. :  Brailhinit« 
V.  Walts,  a  Crompt.  &  Jerv.  318. 
In  Lacam  v.  Mertins,  1  Ves,  Sen.  313,  it  was  held  thai  a  recital  of 
a  debt  under  hand  and  seal  is  no  specially  debt,  although  re- 
cited in  a  deed, 
note  (n).     See  Rawslone  ti.  Parr,  3  Russ.  Chanc.  Cas.  VIA.  539. 

Addenda,p.  1073. 1073. 
Oxenham  v.  Clapp  is  now  reported  in  2  Ban.  Sc  Ad.  309. 
See  Fowler  v.  Garlike,  1  Russ.  Sc  M.  232. 
nole  (».  See  also  Doe  u.  Fealherstone,  1  Bam.  &  Ad.  944. 
See  Capet  v.  Robarts,  3  Ha^.  156.  ni  to  the  admi«iibilily  of  parol 

evidence  to  explain  a  latent  ambiguity, 
note  (.c),  add  S.  P.  Tion  ti.  Butler,  2  Price.  34.     Atly.  Gen.  v.  Hol- 

brook,  3Y.  &  J,l!4.     S.C.  12  Price.  407. 
note  (i).  See  Vawdry  u.  Geddes,  1  Russ.  Sc  M.  203. 
836.  See  Greig  v.  Somerville,  1  Russ.  &  M.  338. 
note(r).  See  Dimes  (I.  Scott,  4  Russ.  Chanc.  Cu.  195. 
See  Johnson  v.  Telford,  1  Russ.  &  M.  244.,  and  Churchmtii  v.  In- 
land, 1  Russ.  &  M.  250. 
.  See  Willan  v.  Lancaster,  3  Ruis.  Chanc.  Cas.  108. 
.  note(i).  See  Greenwood  V.  Taylor,  iRusK&M.  185. 
.  1073.  See  Rawstone  v.  Parr,  3  Russ.  Chanc.  Cu.  424.  539.,  tbit 
the  executor  of  one  of  two  makers  of  a  joint  proniuorj  not*, 
vho  joined  as  a  surety,  is  not  liable  in  equi^  npou  the  note. 
.  nole  (n>).  See  also  Salway  «.  Salway,  4  Ross.  Chanc.  Cu.  AX 
.  See  also  Hanbury  t;,  Kirkland,  3  Sim.  265. 

P.  534.  suted  in  an  eartter  put 


No  acUon  of 

law  (see  a 


',  p.509.)i 


to  Bowsher  v.  Watkins,  I  Russ.  (c  M.  277,  it  wu  held'  tlut  re- 
siduary legatees  map  sustain  a  bill  for  an  account  against  Ibt 
executor  and  the  surviving  partner  of  the  testator,  though  g<^1>- 
sion  between  the  executor  and  the  surviving  partner  ia  neiAer 
charged  nor  proved.  See  also  Gedge  v.  TniU,  i  Run.  tc  K. 
mi.mnoiit. 
P.  1250.  See  Brown  v.  Claxton,  3  Sim.  325.  u  to  the  efltoof  lapaeof  tinw. 


INDEX. 


ABATEMENT, 
of  suit, 

by  death  of  plaintiff,  579*  et  seq. 
in  equity,  579. 

one  of  several  Plainti&  executors,  1175. 
at  law,  579.  et  seq, 
by  death  of  defendant,  1231.  124*2. 
of  writ  of  error,  1234. 

by  death  of  plaintiff  d^re  errors  assigned,  1234. 
in  no  case  by  death  of  defendant,  1234. 
of  legacy,  836—843. 

general  legatees  must  abate  before  specific,  836. 

but  a  residuary  legatee  cannot  call  on  them  to  abate,  837. 

case  where  the  estate  becomes  insufficient  by  devastavit  of 
executor,  837* 
priority  among  general  legatees  of  purchasers  above  volun- 
teers, 839. 
what  legatees  are  regarded  as  purchasers,  839. 
in  what  other  cases  such  priority  is  allowable,  840— > 842. 
of  specific  legacies,  842,  843. 

of  legacies  in  the  nature  of  specific  legacies,  842. 
of  devises  of  the  freehold,  843. 
estate  pur  auter  vie,  843. 
ABSENCE, 

of  executor  or  administrator, 

administrator  durante  absentia,  314.  e^  seq* 
transfer  of  stock,  &c.  standing  in  his  name,  1  W.4.  c.60.,  J  260. 
ACCOUNT, 

bill  for,  against  executor,  1239.     See  tit.  Bill  in  Equity,  ^ 

where  testator  directed  that  executor  should  not  be  compelled  to 

account,  1239,  1240. 
notwithstanding  account  in  spiritual  court,  1240. 
form  of  bill,  1244. 
answer,  1246. 

the  executor  cannot  refuse  to  account,  on  the  ground  that 
testator's  dealings  were  illegal,  1247,  1248. 
if  there  are  several  executors,  and  some  admit  assets,  an  account 
may  be  decreed  against  the  rest,  1262. 
Executors  cannot  account  on  motion.  1251* 
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ACCOUNT,  continued. 

in  the  spiritual  coutC,  126$. 

who  may  compel  executors  to  render,  1263,  I26i. 

tiracCice  as  to,  ISe*. 
low  investigated,  12GC. 
how  allowed,  1266- 
action  or, 

lay  not  for  executor  at  common  taw,  509* 

nor  against  him.     See  Addenda  to  p.  1185- 
Exccalor's  accounts.     See  tit.  Allowancei, 
he  ahall  account  for  all  protits,  1 131> 

ora  lease,  IISI. 
of  (he  trade  of  testator,  II3I. 
of  compoundinf;  debts  or  mortgages,  llSk 
in  what  cases  charged  with  interest,  1 132 — 1137. 

St  what  rate,  1136. 
ACCOUNT  STATED. 

executor  may  declare  on,  as  executor,  569. 

whether  of  money  due  to  testator,  or  to  him  at  cxecutar,  569- 
exccutor  may  be  sued  on  as  executor,  1087,  1088, 
ACCU.MULATIVE  LEGACIES, 

doctrine  of,  800—805.     See  tit.  Cumulatii>e  Legacies. 
ACTION, 

what  rights  of  action  pass  to  an  executor,  &c.  SOS.  et  teq. 
joint  choses  in  action,  54'6. 

how  far  executor  represents  testator  in  his  contracts,  509. 
Glioses  in  action,  assigned  by  deceased,  SVl. 
ancient  rule,  actio  personalis  manlar  cum  perauna,  511. 

alteration  of  the  rule,  512. 
actions  for  torts  Co  the  person  or  ^thc  freehold  do  not  survive  to  llie 

executor,  51^ 
true  rule  respecting  actions  which  survive  to  the  executor,  516. 
actioDB  on  contracts,  where  the  breach  was  an  i^jurj  to  die  per- 
son, do  not  survive,  517. 
actions  ex  qitaii  contractu,  517. 
actions  upon  covenants  respecting  land,  518.  «f<«9..  See  tiu  Couemawl. 

the  breach  must  be  an  injury  to  the  personal  estate,  531. 
choses  in  action  of  wife,  54'8.  et  seq.    See  tit.  Htabank  Ktwd.Wife. 
what  actions  accrue  to  executor  after  testator's  death,  567.  «*  teq. 

for  torts  done  in  executor's  time,  567.  ■   ■  >      '  ■ ' 

he  may  sue  either  as  executor  or  individually,  567-'  '--  ■' 
on  contracts  made  with  executor,  569 — 572. 

he  may  sue  as  executor  on  an  account  stated,  569^    . 

for  money  bad  and  receivjcd,  SG^—^i- 

for  money  paid,  56% 

for  goods  sold  and  delivered,  $B9. 

for  materials  found,  570. 

for  work  and  labour,  570> 

as  indorsee  or  bolder  of  a  bill,  570,  571. 

as  pay^e  of  a  note,  570. 

whenever  the  money  recovered  will  be 

assets,  5?I. 
not  on  a  bond  to  himself,  571- 
suits  accruing  in  executor's  tine  on  contracu  with  tettator,  57fl^  473> 
with  testator  and  Air  OM^H^  573. 
by  remainder,  574. 
by  condition,  674. 


INDEX. 

ACTION,  continued. 

what  rights  of  action  survive  against  an  executor  or  administrator,  1058. 

et  seq.    See  tit.  Remedies.    . 
in  matters  of  contract,  1058—1063. 

to  do  a  collateral  act,  1059. 
though  not  named,  1060. 
accruing  af^er  testator's  death,  1060, 1061. 
where  contract  was  personal  to  testator,  1061 — 
1063. 
in  matters  of  tort, 

rule,  acHo  personalis  tnoritur  cum  persond,  1063. 
examples  of  the  rule,  1064. 

the  executor  may,  in  many  cases,  be  made  liable  by  suing 
him  in  form  ex  contractut  1065 — 1067. 
against  executor  &c.  of  rector,  for  dilapidations,  1068—1070. 
on  debts  of  record,  1070,  1071. 
on  joint  contracts,  1071. 

liability  of  executor  in  equity,  1072. 
on  covenants  concerning  the  realty,  1073. 
on  contracts  between  landlord  ana  tenant,  1074 — 1080. 
in  covenant,  1074,  1075. 
in  debt,  1075,  1076. 

personal  liability  of  executor,  for  rent  in  his  own  time,  1076— 
1080. 
as  to  apprentices,  1082. 
as  to  a  poor^s  rate,  1082, 1083. 
as  to  debts  of  husband  and  wife,  1083, 1084. 
as  to  an  action  for  work  and  labour,  with  a  view  to  a  legacy,  1084. 
against  executor,  &c.,  in  respect  of  his  own  contracts,  1086 — 1104. 
liability  as  executor,  1087—1090. 
personally,  1090—1104. 
on  a  deoastamt.    See  tit.  Devastabit. 
does  not  lie  at  law  against  an  executor  for  a  legacy,  1186. 
except  in  consideration  of  forbearance,  1093. 

or  for  a  specific  legacy  after  assent,  1188, 1189. 
nor  for  a  distributive  share  under  the  statute,  1187* 
ADEMPTION, 

implied  revocation  of  will  by,  102. 

cannot  be,  if  executor  appointed,  102. 
ADEMPTION  OF  JLEGACIES, 
of  specific  legacies, 
ofa  debt,  821. 
of  stock,  823. 
of  partnership  share,  824. 
of  goodst  824. 

not  by  pawning,  824. 
when  by  removal,  824. 
of  terms  for  years,  825. 

by  surrender  and  taking  new  lease,  824,  825. 
of  demonstrative  legacies,  820. 
of  leeacies  given  as  portions,  827. 

by  a  testator  in  loco  parentis,  828. 
revival  of  adeemed  legacy  by  republication  of  will,  826. 
ADMINISTRATION.    See  tit.  Administrator. 
OllloiN  o9,  236.  et  $eq» 

Ancient  prerogative  of  the  crown,  236. 
transferred  tothe  prelates,  237. 
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ADMINISTRATION,  continued. 
Origin  07, 

Iby  Stat.  Weslminsler 
EANT 


.  ordinary  bound  to  pay  d 


by  31  £d<iv.  3.  Etat.  1.  adminiBtratton  to  be  granted  it>  next 
friends,  238. 

■BANT  or   LETTERS, 

in  which  of  the  spiritual  cotirls  to  be  obtained,  238. 

archbishop's  prerogative,  by  reason  of  bona  nolabilia,  239.  ef  ttf. 
See  tit.  Bona  noUti^ia. 
To  whom  general  admhiiitrnlion  is  to  le  granted,  2*2,  et  seq. 
Husband's  right  to  be  hie  wife's  administrator,  24'S — 245* 
where  the  marriage  was  voidable,  243. 
husband's  convicted  of  bigamy,  24t. 
Iiusband  dying  before  he  obtains  administration,  244> 
when  controlled  by  will  of  wife,  245. 
where  wife  is  executrix  of  another,  246, 
Widow's  right  to  be  husband's  administratrix,  246,  247. 

the  orwuary  may  grant  to  her  or  next  of  kin,  or  to  them 
jointly,  246. 

both  jointly  or  both  separately,  246. 
the  election  of  llie  court  is  in  favour  of  the  widow,  2-)6i  24". 
divorced  a  menta  el  t/ioro,  2*7. 

second  wife's  right  after  divorce  by  foreign  law,  247. 
Bight  of  next  of  kin,  247.  ct  seq. 

who  are  next  of  kin,  247—254.     See  lit.  JVejl  of  Kin. 
relations  by  mother's  side  equally  entitled  with  those  of 

father's,  251,  252. 
half-blood  not  excluded,  252. 
primogeniture  gives  no  preference,  252. 
females  equally  entitled  with  maiesj  253. 
parties  contesting  must  proceed  paripastu,  iSi,  S55. 

M«c&t,  where  administration  already  obtained  by  one, 
■       965. 
several  next  of  kin  to  eqtial  degree,  S55.  et  teg. 

administratioD  granted  to  him  whom  the  majority  o( 

interests  desire,  255. 
a  man  used  to  business  preferred,  S56.  '  . 

primogeniture,  256. 
next  of  kin  also  a  creditor,  256. 
next  of  kin  a  bankrupt,  256. 
the  court  prefers  a  sole  administration,  256> 

never  forcea  a  joint  one,  256. 
when  an  administrator  is  once  appointed  another  i^ 
the  same  degree  cannot  come  in,  256. 
where  a  party  entitled  to  administration  ia  resident  abroad, 

257. 
next  of  kin  excluded  when  they  have  no  interest,  260. 
next  of  kin  dying  before  administrutton  granted,  his  repre- 
sentative entitled,  261. 

but  jiayment  to  next  of  kin  no  answer  to  an  BoHon  by 
his  representative  as  administrator,  26 !• 
next  of  kin  cannot  be  compelled  to  ti^e  out  letters,  diough 

he  has  administered,  262. 
administration  granted  to  attorney  of  next  of  Idn,  flSS. 
next  of  kin  renouncing,  may  retrict*  S69^.  " 


INDEX. 

ADMINISTRATION,  con/i«i^(f. 
Grant  of  letters. 

To  tohotn  general  administration  is  to  be  granted. 
to  a  creditor,  262.  et  sea, 

citation  of  next  of  kin,  26S. 
one  creditor  preferred  to  another  on  temiB,  264* 
affidavit  of  amount  of  property,  2&k 
creditor  a  mortgagee,  2Si* 
who  is  to  be  considered  a  creditor,  264,  265. 
next  of  kin  cannot  oust  him  when  appointed,  265- 
when  appointed  he  may  oppose  an  interest  or  contest  a 
will,  265. 
to  a  debtor,  814* 

effect,  814,  815. 
ta  a  person  without  interest,  265^  266** 

letters  ad  coUigendum,  266. 
of  the  effects  of  a  foreigner,  257* 
of  property  out  of  this  country,  257* 

to  a  person  domiciled  out  of  this  country  of  property  here,  258« 
of  the  effects  of  a  bastard,  258,  259. 
of  the  effects  of  a  felon,  259. 
Mandamus  to  compel  grant,  259,  260. 
What  is  sufficient  proof  of,  1162,  1 168^ 
Ofttie  mode  of  granting  letters,  268— 270r 
by  what  instrument,  268. 
form,  268. 

time  of  granting,  269. 
Administrator's  oath,  269. 
affidavit  of  the  value  of  the  effects,  270* 
renunciation,  when  it  may  be  retracted,  269» 
With  the  will  annexed, 

when  necessary,  284,  285*  n.  (e). 

instances  of  quasi  intestacy,  284. 

if  there  are  several  executors,  all  must  rcfnounoe  before- 

it  can  be  granted,  154.  n.  (/)• 
cases  not  within  the  statute  of  administration,  285. 
afler  the  executor  has  administered,  148, 149. 
to  whom  to  be  granted,  285 — 289. 

to  him  who  has  the  greatest  interest^  285. 
residuary  legatee  preferred  to  next  of  kin,  285. 
even  where  there  is  no  residue,'  286. 

or  he  is  only  a  trustee,  286. 
his  representative  has  the  same  right,  287. 
no  mandamus  lies  to  compel  the  grant,  287,  288. 
to  next  of  kin,    if  there  is  no  residuary  legatect  or  he  de- 
clines, 288. 
he  may  be  excluded  if  he  has  no  interest,  288. 
to  a  legatee  or  creditor,  if  next  of  kin  declines,  289* 
what  citations  are  necessary,  289. 
form  of  letters,  289. 
Dk  BONIS  NON,  290.  et  sea. 
-with  the  will  annexed, 

where  sole  or  surviving  executor  dies  after  probate  int€tftate^ 
290,  291. 

not  where  sole  executor  dies  without  proving,  290. 
where  oae-idone  of  several  executors  proves  and  dieS|  291.. 
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Dm  BOKtS  NON, 

with  the  will  annexed, 

not  necessary  where  there  is  an  administration  durante  tniaontalt 

of  the  executor  of  an  executor,  292. 
who  is  entitled  to,  291. 
'    qton  the  death  of  an  administrator,  292,  293.  ■ 

of  one  of  several,  292.  H 

of  a  surviving  or  sole  administrator,  292.  H 

who  is  eatilled  to,  293.  ■ 

citation  of  next  of  kin  before  grant  of,  295. 
form  of  grant,  296. 
«4ien  administrator  entitled  to  rent  reserved  on  an  underlease  b; 

executor,  41 0 — 595. 
Mtate  of  administrator  de  bonis  non,  594.  et  sej,  see  tit.  Ettate. 
power  of  administrator,  630. 

he  cannot  distrain  for  rent  reserved  lo  ordinal  executor,  608l> 
Ddxaktb  mihoritate,  297.  et  seq. 
#hen  necessary,  297,  298. 

minor  a  foreigner,  300- 
10  whom  it  must  be  granted,  29B. 
not  within  stat.  21  H.  8.  c.  5., 

no  mandamus  lies  to  grant  it  to  a  particular  persoo,  298. 
to  the  guardian,  299. 

when  it  determines,  300,  301. 


\ 


facias,  who  shall  then  have,  302.  ^H 

whether  suits  in  equity  arc  put  an  end  to,  303.  ^H 

journeys  accounts  by  the  infant,  1555,  1556.  303,  304.  ^1 

efect  t>a  execudoD  issued  by  adtoinutrator,  SCH. 
what  acts  the  administrator  durante  Sec  con  do,  SOS. 

in  an  action  by,  him  the  minority  mult  be  arerredj  307. 

uciM  in  an  action  against  bim,  308. 

{ileas  by  administrator  duratUe  tic.  SOS. 
lability  of  adminiitrator  after  office  determined,  30S. 
to  creditors,  309^ 
to  in&nt  when  of  age,  309^  SIO. 
competency  of  administrator  a«  a  witness,  810. 
liability  of  infisnt  on  judgment  against  administrator,  320^ 
of  executor  of  executor,  310,  311.  131.  o.  {d). 
Fendemts  litx,  311.  el  seg. 

when  such  a  grant  may  be  made,  SlI. 

necessary,  when  foreign  executor  sues  here,  9M. 

not  granted  on  motion  except  bv  consent,  311. 

of  what  the  court  must  be  satisfied  before  granting,  311. 

the  administrator  must  be  an  indifferent  person,  312. 

is  not  to  be  considered  the  mere  nominee  of  the  parties,  3I& 
power  of  the  administrator,  312,  313. 

his  duty  when  the  suit  terminates,  312. 
he  is  a  competent  witness  for  the  executor,  31S. 
a  receiver  may  be  ^pointed,  notwithstanding  an  adminiitittidB 
pendente  lite  may  be  also  obtabed,  313,  314. 

DUftAMTB  ABBKtlTIA,  SI*,  et  teq.  ~. 

at  common  law,  before  probate,  315. 

after  probate,  by  stat.  38  Geo.  3.,  315—318. 

tae  statute  applies  where  executor  it  oat  of  reach  of  procM^ 
318,  319. 

but  only  where  there  are  proceedings  in  Chancery,  Sift 


INDEX. 
ADMINISTRATION,  continued. 

Dun  ANTE  ABSENTIA, 

effect  of  return  of  executor,  319. 
effect  of  death  of  executor,  320. 
how  the  administrator  must  declare,  320,  321. 
power  of  administrator,*  630. 
Temporary  and  limited  administrations,  321,  et  seq. 
cum  iestamento  annexoy  321. 
when  executor  becomes  non  compost  122. 
in  case  of  executor  limited  as  to  time,  321. 
limited  till  a  will  be  transmitted  to  England,  322. 
limited  to  transfer  into  the  name  of  Accountant-general,  323. 
limited  till  arrival  of  executors,  323. 
limited  to  answer  a  suit  in  Chancery,  325. 
limited  to  a  particular  subject,  327. 

to  assign  a  trust  term,  327* 

to  a  particular  legacy,  327* 
limited  to  substantiate  proceedings  in  equity,  327. 

power  of  such  administrator,  328* 
limited  to  a  particular  place,  330, 331. 
cceterorum  representation,  329* 
citation  of  party  entitled  to  general  grant,  329,  330. 
Bond  to  the  ordinary.  332,  et  seq, 
statute  22  &  23  Car.  2.,  332,  333. 
conditions  of  bond,  332,  333. 

application  to  court  to  put  the  bond  in  suit,  333,  ^34f.* 
who  are  entitled  ta  sue  on,  334. 
what  is  a  breach  of  the  conditions,  334,  335. 
how  far  equity  will  relieve  against  forfeiture,  336b 
by  administrator  pendente  Ute,  336. 
when  administrator  b  out  of  England,  336* 
when  minor  comes  of  age,  336. 
justification  of  sureties  to,  336,  337. 
separate  bonds  not  allowed,  337,  338. 
Effect  of  letters, 

as  to  what  facts  conclusive,  339 — 341. 

in  what  cases  equity  will  interfere,  341. 

administratorship  may  be  denied  in  pleading,  344. 
c^es  where  not  conclusive,  345 — 347. 
Revocation  of  letters,  348.  et  seq. 
upon  citation,  348. 
upon  appeal,  348.     See  tit.  AppeaU 
second  grant,  without  revoking  the  first,  358. 
what  are  sufficient  grounds  for,  359. 

wrong  stamp  duty,  382. 

when  granted  to  next  of  kin,  360. 

to  one  not  next  of  kin,  361* 

when  granted  cum  testamento  annexo^  362. 

re-grant  ad  eundem,  363. 
what  are  not  sufficient  grounds  for,  363,  364.  \ 

party  in  possession  of  administration  not  bound  to  propound  his  m- 

terest,  till  the  other  side  has  established  his  own,  365. 
effect  of  revocation,  367* 

where  the  grant  is  void,  367 — 369. 

voidable,  369. 

test,  whether  void  or  voidable,  370. 
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ADMINISTRATION,  conlhued. 

Bkvocation  op  lettehb, 
H  effect  of  revocation, 

^^^H  payment  lo  an  admtnUtrator  under  a  void  grant  i8adiflchftrge,37I' 

^^^1  ebatemeat  of  suit,  373. 

^^H  audita  querela,  372- 

^^^H  recouping  for  debts  paid,  Sec,  in  a  course  of  odministratioiii  373. 

^^^H  profier  plea  by  administrator,  373. 

^^^1  savings  banks,  ^7<^. 

■«        "What  amounts  to  an  act  of,  by  executors,  H9.  et  seq. 

Stamp  duty  ok  letters,  S7,').  et  seq.     See  tit.  Stamps. 

To  SEAMEN  AND  MARINES,  270.  et  scq.     See  tit.  Seamen. 
ADMINISTRATOR.    See  tit.  Jdminutralion. 

origin  of  office  of,  238. 

who  are  capable  of  being,  266. 

derives  his  title  wholly  from  the  ecclesiastical  court,  396. 

cannot  take  as  assignee  by  purchase,  US. 

Power  of, 

equal  to  and  with  that  of  an  executor,  601.     See  tit.  Executor. 

Duties  of,  636.  ef  seq.     See  tit.  Executor. 
I  OS  to  distribution  under  the  statute,  905.  et  seq.  See  tit.  Distribulion. 

I  under  the  customs,  937.  et  seq.  Sec  tit.  Distribution. 

as  to  payment  of  residue,  935. 
what  may  be  done  by,  before  letters  granted,  239—241. 
he  cannot  coonuence  an  action,  239. 
but  he  raaj' file  a  bill.  239. 
a  release  not  binding,  240. 
assignment  not  valid,  240. 
instances  of  relation  of  letters  to  death  of  intestate,  S97i398. 
Estate  of.     See  tjt.  Estate. 

what  are  assets  in  his  hands,  lOlI.  et  teq.     See  tit  Atteti. 
Liability  of.     See  tits.  Executor,  Action*,  Remedies. 
with  the  win  annexed,  248.    See  tit.  Administration. 
ddministrator  of  executor, 
-     '        does  not  represent  first  testator,  IS3. 

cannot  sue  for  double  value  of  lands  hdd  over,   though  the 

tenant  has  attorned  to  him,  133.  a.(c). 
administrator  durante  minorilate  of  executor  of  ekeciUor,  194. 
n.  (d). 
administrator  de  son  tort, 

the  law  knows  no  such  appellation,  141.  n.  \l). 
ADVANCEMENT, 

of  children  by  their  father.    See  tit.  Distribution. 

provision  of  BUt.  22  &  23  Car.  2.  c.10.  respecting,  907<  917. 
extends  only  to  advancement  byjbihert,  916. 
by  settlement  of'  land,  919. 

whdt  is  such  an  advancement,  919,  920. 
out  of  personal  estate,  921. 

what  is  so  considered,  921,  922. 
what  is  not,  922,  923. 
under  the  customs  of  London  and  York,  947. 
child  fully  advanced,  947. 
child  advanced  beyond  bis  share,  947,  MS.  - 
child  partially  advanced,  949.  ■       -   . 

shall  bring  into  botohpot  with  the  children  onljT)  9i9w 
,      child  married,  949,950.  ,.     ,.  . 
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ADVANCEMENT,  continued. 
of  children  by  their  father, 
under  the  customs  of  London  and  York, 
out  of  real  estate,  950. 

according  to  the  custom  of  London,  950»  95L 

of  York,  951,  952. 
out  of  personal  estate,  952. 
what  so  considered,  952. 
ADVOWSON.    See  tit.  Church. 
AGENT, 

responsibility  of  executor  for  embezzlement  by  his  agent^  1117* 
ALIEN.    See  tit.  Foreigner. 

capacity  of,  to  make  a  will  of  personalty,  10. 
friend, 

may  be  executor,  114. 
may  be  administrator,  267- 
enemy, 

whether  he  may  be  executor,  114, 115. 
probate  of  will  of,  204.  et  seq. 
administration  to  effects  of,  257* 
distribution  of  effects  of,  931—935. 
capacity  of,  to  be  a  legatee,  695. 
ALLOWANCES, 
to  executor, 

for  his  expenses,  1137»1138. 
for  his  trouble,  1138. 

when  entitled  to  commission,  1138—1140. 

in  India,  1139. 
for  payments  to  collectors,  &c.  1140, 1141. 

to  accountant,  1141. 
to  an  attorney,  1141. 
for  interest  for  money  advanced  by  him>  1141. 
receiving  money  to  which  he  is  not  entitled,  must  refund,  though  be 

has  paid  it  away  to  creditors,  1142. 
power  of  master,  under  a  reference  of  just  allowances,  1142,  1143. 
m  the  ecclesiastical  court,  1265,  1266. 
AMBIGUITY, 

upon  the^c^um, 
what  it  is,  201. 

parol  evidence  to  explain,  201. 
on  the  face  of  a  will, 

when  evidence  admissible  to  explain,  737,  738. 
**  AND,'* 

the  word  construed  ^'  or,"  in  a  will,  715. 
ANIMUS  TEBTANDI, 

will  must  be  made  with,  55.  n.  (o). 
will  made  in  jest,  55*  n.  (o). 
ANNUITY, 

definition  of,  522. 

goes  to  the  heir,  and  not  the  executor,  523. 
question,  whether  real  or  personal  estate,  523. 
arrears  of, 

when  apportionable,  523,  524* 
bequest  to  purchase  for  legatee,  756. 

rights  of  legatee,  756. 
given  by  will,  ^  » 

the  first  payment  shall  be  made  at  the  expiration  of  the  year  next 
after  testator's  death,  856. 


mpectiDg  mntt  of  probate  or  letters  of  admkustratioQ,  348.  ef  u 
■uspendB  the  fanner  tenteoce,  369. 

where  the  cauM  ia  commeaced  before  the  archde«coii»  348. 
before  the  subdean,  348,  349. 
bafbre  the  bbbop,  3i9. 
in  a  peculiar,  349,  35a 
before  the  archdeocoti  of  ao  ardibish^,  351. 
before  the  dean  or  commiBsai^  of  the  archbisbop>  S5I* 
before  the  commiuary  of  a  bishop,  351. 
from  the  archbishop  to  the  delegatea,  S51> 
delegates  adjunct,  353. 
practice  as  to,  353,  354. 
commission  of  review,  355. 
practice  upon,  356. 
when  a  new  alle^atioD  will  be  allowed  in  the  court  of  af^ed* 
where  the  king  is  coaceined,  357. 
APPOINTMENT.    See  tit.  Ponwr. 
APPORTIONMENT, 
of  rent, 

to  executor  of  tenant  for  life,  540.  el  nq. 
of  land  tax  and  quit  rent,  543. 
of  interest,  527. 
of  dividends  of  stock,  5S7>  £iS. 
APPRAISEMENT, 

commisnon  of,  214. 
V  ianiDg  of,  no  good  return  to  mandaMM  to  compel  probate,  31 

of  eflects  of  deceased,  644,  645. 
AIPBENnCE. 

executor  of  master  has  no  interest  in,  527. 

proviuons  as  tn  pariih  apprentices  by  stat.  32  Geo.  3.,  529 — i 
not  liable  on  covenant  to  loatnict  the  apprentice,  1061. 1088* 
tec&t,  as  to  maintenance,  1082. 

but  a  magistrate  cannot  order  it,  1082.  note  (v). 
APPROPRIAnON, 

nf  l«Mii<ipB  navaVile  m  Ait^^jt. 
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ARBITRATION,  continued. 

effect  of  submitting  title  to  wife'iB  term  to,  by  husband,  436. 

wife's  choses  in  action,  560. 
when  executor  liable  as  suck  on  a  promise  to  pay  the  sum  awardedi  1087* 

when  personalli^  liable  on  a  submission,  1097>  1098. 
devastavit  by  submitting  to,  1108^ 
ARCHBISHOP, 

of  what  dioceses  the  provinces  of  the  archbishops  consist,  168« 
his  options  pass  to  his  executor,  422,  429* 
what  his  options  are,  422. 
ARREARS, 

of  rent,  pass  to  executor  in  all  cases,  534. 

when  it  is  in  arrear  so  as  to  go  to  executor,  595.  ei  sea. 
of  interest  will  not  pass  by  the  bequest  of  the  debt,  755,  756. 
nor  the  debt  by  a  bequest  of  the  arrears,  756. 
ARREST, 

an  executor  or  administrator  may  arrest  the  defendant,  1148« 
before  probate,  163. 

what  is  a  sufficient  aiBdayit  for,  1148»  1149. 

is  within  stat.  43  Geo.  3.  c.46.,  if  without  reasonable  or  probable 
cause,  1149. 
when  an  executor  or  administrator  may  be  arrested^  1190. 
ARTICHOKES, 

whether  they  go  to  executor,  453*  n*  In),  

ARTIFICERS, 

going  out  of  realm  when  incapable  of  being  executiNrsi  116»  117* 

of  being  administrators,  266»  267* 
of  being  legatees,  695« 
ASSAULT, 

action  for,  does  not  survive  to  executor,  514. 
nor  against  him,  1068. 
ASSENT, 

of  executor  to  le^y,  843 — 854. 

necessity  off  to  complete  legatee's  title,  843,  844. 

although  testator  direct  him  to  take  possessioD  without,  841. 

where  a  testator  forgives  a  debt,  844. 

to  bequest  of  government  stock,  845. 

if  legatee  takes  the  l^acy  without  assent,  the  executor  may 

have  trover,  845. 
if  executor  refuse  without  a  cause,  he  may  be  compelled  in 

eoui^  to  assent,  845. 
the  legatee  has  a  transmissible  right  without  assent,  844. 
what  shall  constitute,  846 — 849. 
presumed  assent,  848. 
conditional  assent,  848. 
by  whom,  849. 
in  what  cases  it  may  be  retracted,  849- 
relation  of,  to  death  of  testator,  850. 
executor's  assent  to  his  own  legacy, 
necessity  of,  850. 
when  implied,  850,  851  • 
e£Rect  of  entiy  by  executor  when  a  term  of  years  is  bequeathed  ta 

him,  852,  853. 
when  he  renounces  probate,  853. 
when  he  is  one  of  several  execut<Hrs,  854* 
ASSETS.    See  tit.  £^a/^. 
.  meaning  of  the  term,  1011. 


brofiu  of  trade,  1013,  1014. 
good-wiU,  lOH.  n.  [p). 
profits  of  sh&re  in  a  newspaper,  1014^ 
profit!  of  physical  nostrutna,  1014. 
by  condition,  1014. 

things  pledged  by  testator,  1015. 
property  of  testator  wherever  situate,  1016. 
leasehold  in  Ireland,  1016. 
stock  in  foreign  funds,  1016. 

chattel  interest  in  lands  by  law  of  foreign  countries,  1016. 
lands  and  houses,  &c.  in  the  plantations,  10I7. 
real  estate  in  India,  1018,  1019,  1020. 
next  avoidance  of  a  church,  1023. 
office  for  years,  10241. 
estate  per  auter  vie,  1034—1026.  ■ 
property  to  which  executor  is  entitled  beneficially  as  tMrMM 

nata,  1026—1031. 
property  in  testator  as  trustee,  1031. 
terms  attendant  on  inheritance,  tOSl. 

fund'foT  specific  purpose  not  general  assets,  lOSS.  <     ■ 

what  assets  shall  be  considered  as  come  to  hand,  so  as  to  dUH 
executor,  1020—1023.;  but  see  also  1112,  IIIS. 
what  are  equitable  assets  in  the  hands  of  an  executor,  1033. 
distinction  between  legal  and  equitable  assets,  lOSS.  - 
equity  of  redemption,  1034. 
lease  for  years,  bond,  &c.  in  trustee's  name,  1035. 
proceeds  of  sale  of  real  esUtes  devised  to  be  sold  to  pay  debt 

1036. 
assets  partly  legal  and  partly  equitable,  1057. 
beneficial  interest  under  a  power,  1037,  103S. 
real  assets  in  the  hands  of  the  heir  or  devisee,  1099,  lOtC 
of  trader,  10*1. 


exoneration  of,  1039.  ft  teq. 

of  marshalling  the  assets,  1054. 

in  favour  of  creditors,  1054. 

in  favour  of  legatees,  1055. 


See  tit,  EsoTieratioii.  . 


INDBX. 

ASSIGNEE.    See.  iiu  Bankrupt. 

administrator  cannot  take  as^  by  purchase,  445. 

when  executors  and  administrators  take  by  contract  as  assigns,  510. 

on  contract  to  be  performed  on  day  which  happens  aftor  testator's 
death,  573. 
executor  of  lessee  sued  as,  for  rent  incurred  after  testator's  death,  1076. 
ei  seq. 
not  liable  as,  after  assignment  of  lease  by  himself,  1080. 
ASSIGNMENT, 

of  lease,  b^  executors,  when  restrained  by  condition  not  to  assign,  614. 
its  efiect  on  the  liability  of  executor  of  lessee  to  pay  rent  after  tes- 
tator's death,  1080. 
ASSURANCE, 

power  of  executors  of  assurer  to  re-assure,  618. 

of  assured  to  procure  endorsement  of  policy,  618. 
ATTACHMENT, 

against  wife  executrix,  1246. 
ATTAINTED  PERSONS, 
may  sue  as  executors,  119. 
cannot  be  administrators, .267- 

goods  of  deceased  not  forfeited  by  executor's  attainder,  400* 
ATTESTATION.    See  Ut.  Witneu. 

not  necessary  for  a  will  of  personalty,  47* 

clause  of,  without  witnesses,  how  far  it  raises  a  presumption  against  the 
wiU,48.  '       * 

ATTORNEY, 

making  a  will  in  his  own  favour,  58. 
of  next  of  kin, 

grant  of  administration  to,  262. 
negligence  by, 

when  action  for,  survivesybr  executor,  517* 
action  for,  survives  against  executor,  1059. 
suing  or  sued  as  executor, 

not  allowed  his  privilege,  1147.  1189,  1190. 
power  of, 

liability  of  executor  for  acts  done  under,  1099. 
executor  cannot  exercis^.a  power  of  sale  by,  617* 
executor  of, 

need  not  deliver  a  bill,  before  commencing  action,  1 147« 
the  bill  may  be  taxed,  1147*  .   i 

executor  not  liable  to  costs,  1 147* 
AUDITA  QUERELA, 

relief  by,  when  executor  obtains  judgment,  and  then  the  probate  is 
revoked,  1170* 
AUNT, 

her  degree  as  next  of  kin,  928. 

grandfather  preferred  to  her,  253.  928. 
great  grandfather  shall  share  with  her  in  distribution,  928; 
so  shall  nephews  and  nieces,  928. 
AUTHOR, 

undertaking  to  write  a  work  and  dying  before  completion,  his  executor 
not  liable,  1061. 
AVOWRY, 

by  executor, 

for  rent  accrued  since  testator'a  death,  582. 


executor  ma;  noid  neteniunt  to,  11441. 

sffidant  necessorfi  1148> 
wheo  executor  may  be  held  to,  1190. 
BAILBOND, 

executor  of  aanenee  of,  may  bring  an  aedoa  upon  it,  509. 
DANK  OF  ENGLAND.    See  tit.  Stoet. 

bonus  given  by,  pauet  to  legatee  of  coital,  686. 
BANKER, 

lou  by  mure  of, 

irtien  executor  liable  for,  1117,  1118. 
BANKER'S  DRAFT, 

may  operate  as  a  will,  55. 
BANK-NOTES, 

wben  they  pau  by  a  bequest  of  "  efiects,"  748, 749. 
by  a  bequest  of  "  goods,"  751. 

of  "  money,"  753,  754. 
BANKRUPT, 

appointed  executor, 

probate  must  be  granted  to,  1 19. 
control  of,  by  appointing  a  receiver,  ISO. 

by  requiring  security,  130. 
aatignees  of,  will  be  restrained,  on  petition  in  the  b 
paying  over  the  fund  to  him,  120.  n.  (n). 
cannot  De  appointed  administrator,  267.    See  page  S5& 
executor  booming  bankrupt, 

the  goods  of  the  testator  do  not  pass  under  the  commission,  • 
receiver  ^pointed,  to  whom  assignees  shall  account,  40 
where  he  is  retinuary  legatee,  402. 

court  sitting  in  bankruptcy  cannot  direct  an  account,  1240. 
proving  devattavit  under  commission,  1253. 
q>eciflc  l^acy  to>  not  exclusively  i^plicable  to  make  gooc 

ftivd,  12591 
dnnitaotf  covered  bv  certificate,  I259l 
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BANKRUPT,  continued. 

husband  of  legatee  or  next  of  kin, 

when  executor  may  set  off  his  debt  against  the  legacy,  &c.  to  the 
wife,  811. 
BASTARD, 

administration  of  effects  of,  258. 
distribution  of  effects  of,  931. 
capability  of  taking  as  legatee,  72S,  724. 

under  the  description  of  **  child,"  723,  724. 
BEDS, 

when  they  are  heir-looms,  461. 
BEES, 

when  they  pass  to  an  executor,  448. 
BENEFICE.     See  tit.  Church. 
BILL  IN  EQUITY, 

suits  6i^  an  executor  or  administrator,  1172.  et  teq. 
to  restrain  publication  of  testator's  letters,  1172. 

of  his  unpublished  works,  1172. 
for  a  discovery  of  testator's  personal  estate,  1172. 
against  the  creditors  for  the  adjustment  of  their  claims,  1172. 

bill  of  conformity,  1172.  n.  (e). 
to  compel  a  legatee  to  refund,  1173. 
bill  of  revivor,  1173.. 
supplemental  bill,  1173. 
against  co-executor,  1173. 

he  cannot  bring  a  new  bill  for  his  own  debt,  after  a  decree  to  ac- 
count, 1173. 
to  recover  a  fund  bequeathed  to  an  infant,  when  the  debts  are  all 

paid,  1174. 
form  of  bill,  1174. 
parties,  1174. 
pleas,  1175, 1176. 

denial  that  plaintiff  is  executor,  1175. 
outlawry,  1175. 
statute  of  limitations,  1175. 
death  of  co-executor,  1175. 
set-off,  1175, 1176. 

injunction  to  restrain  proceedings  at  law,  1176. 
executor  cannot  sue  in  ^ormd  pauperis^  1183* 
suits  against  executors  or  admimstrators,  1239.  et  seq* 
executors  are  considered  as  trustees,  1239* 
bill  for  a  legacv,  1239. 
bill  for  a  distribution,  1239. 
bill  for  an  account,  1239,  1240. 

court  sitting  in  bankruptcy  cannot  direct  an  account,  1240. 
bill  for  discovery  of  assets,  1240. 
bill  by  a  creditor, 

lies  within  a  year,  1241. 
for  his  own  demand,  1240. 
on  behalf  of  himself  and  other  creditors,  1240. 
bill  by  a  legatee, 

on  bemdf  of  himself  and  other  legatees,  1241. 
bill  by  next  of  kin, 

on  behalf  of  himself  and  the  other  next  of  kin,  1241. 
will  not  lie  fbr  dd>tor  to  obtain  directions  as  to  dyNiposal  of  money 
due  by  him,  1241, 1242. 
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BILL  IN  EQUITY,  cotttinued.  i 

suits  against  executors  or  odminUtrBtore, 

doei  not  lie  for  an  account  of  adtuinistration  of  an  infunt,  l^^f, 
of  revivor,  1242. 

on  deatli  of  defendant,  I24>2. 
on  bankruptcy  of  defendant  executor,  1242. 
a^Binst  representative  of  executor,  im, 
when  execuloT  may  piendde  novo,  1243. 
Parties,  1243.     See  tit.  Parties  and  Addenda. 
Form  of  bill,  1244. 

Writ  of  ne  exeat  regno,  1245,  1246.     See  til.  Ne  exeat  regno. 
Attachment,  1246. 
Answer,  1216,  1248. 

to  a  bill  by  creditor,  executor  must  admit  assets,  or  set  forth 
an  account,  1246,  1247. 
exception,  1247- 
he  cannot  set  up  the  illegality  of  testator's  transactions,  1347. 
he  cannot  set  up  the  title  of  tlie  heir  at  law,  1248. 
afler  paying  legacies  he  cannot  allege  that  debts  are  unpaid, 

1248. 
he  ought  to  put  in  his  answer  speedily,  1248. 
Pleas,  1248—1250. 

statute  of  limitations,  1248—1250.     See  tit.  Limitations. 
set  off,  1250. 
Executors  cannot  account  on  motion,  1251. 
Receiver,  when  appointed,  1251. 
Motion  for  payment  of  money  into  court,  1256,  1257- 
Molion  for  production  of  papers,  1257,  1258. 
BILL  OF  EXCHANGE, 

endorsement  on^  may  operate  as  a  will,  55. 

given  to  fime  covert,  ^ 

dumaola,  549.  a 

during  coverture,  550 — 552. 
given  or  endorsed  to  executor,  as  eucb,  he  may  declare  upon  it  ■■ 
executor,  570. 

endorsed  to  testator  after  his  death,  47i> 
power  of  executor  to  endorse,  616.  ,  , 

not  due  till  after  testator's  death,  executor  liable  upon^  IjXO. 
when  executor  personally  liable  upon,  1093, 1004.  , 

presentment  of,  by  executor,  &c.  1171- 

to  executor,  Ac.  1237, 1238.  ,  .  .^^ 

notice  of  dishonour  to  executor  Sic.  of  drawer  or  endone^  iS^T. 
efiect  of  holder  making  acceptor  executor,  12S8. 
BILL  OF  EXCEPTION^ 

'i.Ja.  against  executors  of  judge  to  certify,  1085- 


when  tfaey  pass  to  executor,  447,  448- 
BI8H0F.    See  tit.  Ordinary. 
BUND. 

r  of  to  make  a  will,  16.  " 


capacity  o 


must  be  read  to  testator,  and  acknowledged  by  him  before  witaewMi 
16. 200.  ,, 

acknowledgment,  without  reading  over,  insufficieD^  16. 
DOed  not  be  read  before  tuhtcribtng  witness^  Jlfj.  .,  i^ 
^gle  oatb  of  writer  juffictei^  IS.  „  .  .■^^.trr 
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BONA  NOTABILIA, 

archbishop's  prerogative,  where  the  deceased  left  bona  notabSia  in  another 
diocese  than  that  wherein  he  died,  167. 

to  what  yaloe  goods  must  amount  to  be  accounted  bona  notabiliat 
168.  et  seq. 
canon  9Sd,  169. 
canon  92d,  170. 

authority  of  the  canons^  171. 
construction  of  the  canons,  172. 

dying  in  one  diocese  having  no  goods  there,  but  bona 
noiabilia  in  another,  172* 
cases  not  provided  for  by  the  canons,  172* 

dying  out  of  a  province,  leaving  bona  notabUia  in  one  of  its 

dioceses,  172,  17S,  174?. 
dyin^  possessed  of  goods  in  both  provinces,  175. 
m  two  dioceses  of  each,  175. 
in  one  diocese  of  each,  175. 
in  two  dioceses  in  one,  and  in  one  of  the  other,  175. 
Irish  archbishoprics,  175. 
dying  possessed  of  bona  notabUia  in  the  diocese  of  an  arch- 
bishop, and  in  a  peculiar  of  same  diocese,  176. 
dying  possessed  of  bona  notabUia  in  several  peculiars,  176. 

in  a  diocese,  and  a  peculiar 
in  that  diocese,  176. 
original  executor  taking  prerogative  probate,  and  the  ex- 
ecutor of  executor  taking  diocesan,  176* 
what  sort  of  things  are  bona  notabUia  ^  177. 
debts  owing  to  testator,  177»  178. 
land  given  for  payment  of  debts,  179.  1036. 
in  what  place  things  are  bona  notabUia,  178. 
debts  and  choses  in  action,  178. 
annuity  out  of  a  parsonage,  178. 
leases  for  years,  179. 
shares  in  a  canal,  179. 

goods  which  a  man  has  who  dies  in  itinere,  179*    See  Addenda* 
wi^es  due  in  the  king's  docks  or  yards,  180. 
rule  in  Chancery  as  to  prerogative  probate,  174. 
the  probate  of  the  will  of  a  bishop  must  be  prerogative,  180. 
prerogative  probate,  granted  where  there  are  not  bona  notabiHai  ii 

voidable  only,  181. 
diocesan  probate,  where  there  are  bona  notabUia,  is  absolutely  void,  181. 
this  may  be  pleaded  in  bar,  or  shown  under  a  plea  of  ne  ungues 
executor,  181.  346. 
but  a  defence,  that  the  particular  debt  does  not  pass  under 
the  probate,  must  be  specially  pleaded,  181, 182. 
an  executor  cited  to  prove  in  the  Prerogative  may  decline  the 
jurisdiction,  183. 

the  onui  will  be  on  the  other  party  to  prove  bona  nota^ 
bUia,  183. 
the  holder  of  a  will,  monished  to  bring  it  into  the  Pirerogative,  cannot 

put  the  other  party  to  proof  of  bona  notabUia,  186. 
if  an  executor  applies  to  the  Prerogative,  the  inferior  ordinary  cannot 
put  him  to  pToo£  of  bona  notabUia,  183.    ^ 

nor  the  holder  of  a  will  monished  to  bring  it  in,  183. 
the  role  respecting  bona  notabUia  does  not  apply  to  the  several  com- 
tttisaritf  <tf  llie  same  bi^op,  183, 184. 
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to  executor, 

he  cannot  declare  upon,  as  executor,  571. 
administrator's  bond,  SS2.  et  ley.     See  tit.  AdminitlralioH. 
Stat.  22  &  23  Car.  2.,  332,  33S. 
conditions  of,  332,  3S3. 
who  are  entitled  to  sue  on,  3S4- 
wliat  is  a  breach  of  the  conditions,  334.  335- 
roller  in  equity  against  forfeiture,  336. 
l>ond  debt, 

its  rank  as  to  payment  by  executor,  667- 
jcunt  and  several  bond,  667- 

executor  co-obligor,  667-  * 

joint  bond,  667,  668.  1072.     See  Addenda. 

co-obligor  having  paid  the  bond  notaapeciiUtycredtl 
voluntary  bond,  668,  669. 
usurious  bond,  or  ex  turpi  causd,  669. 
bond  due  from  feme  covert,  669. 
boDd  for  payment  of  money  at  a  future  day,  671< 
on  a  contingency,  673. 
tlie  penalty  is  the  debt  at  law  when  the  bond  is  forfeited,  1203> 
how  an  executor  should  plead  it  as  outstanding,  19061 
ifthe  obligee  make  the  obligor  his  executor  the  debt  is  rdeiud,  t 
co-obligor  appointed  executor,  81 
effect  of  the  obligor  making  the  obligee  his  executor,  818. 
when  it  does  not  pass  under  bequest  of  "  goods,"  74i9.  751.  753. 
bequest  of  debt  due  on,  does  not  pass  arrears  of  interest,  755,  75G 
BOOKS, 

do  not  pass  under  bequest  of  "  household  furnitare,"  70S. 
BOOKSELLER, 

executor  of,  bound  to  continue  a  work  published  in  parts,  1103. 
BOHOUGH-ENGLISH, 

land  descending  not  considered  an  advancement,  919, 990. 
BREWING  UTENSILS, 

when  they  pass  by  devise  of  the  brewhouse,  477. 
BRIEFS, 

money  collected  on  for  charity,  whether  it  goes  to  excfcutor,  545i 
BROTHERS  AND  SISTERS. 
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CANAL  SHARES, 

whether  real  or  oersonal  property,  524. 

where  bona  noiiwilia,  179« 
CANCELLATION, 

of  wills,  67.  et  sea.    See  tit.  FTais. 
CANONS, 

respecting  bona  notabiliOf  169.  et  seq. 
their  authority,  17  !• 
their  .coQftructioD,  172. 
CABOOME,      ' 

whether  it  passes  to  executor,  5S1,  532. 
CARRIER, 

action  of  assumpsit  will  lie  against  executor  of,  1065. 
CARROTS, 

whether  they  go  to  executor,  45S.  d.  {p). 
CATTLE, 

young  of, 

*  assets  in  hands  of  executor,  1013. 
fallen'since  death  of  testator,  pass  to  specific  legatee  of  the  parent,  877. 

what  passes  by  bequest  of  a  flock  of  sheep,  886. 

caveat; 

aotry  of,  in  spiritual  court,  363. 
^     probate,  &c.  granted  pending  the  caveat  shall  stand  good,  863. 
CERTIORARI, 

where  it  lies  for  an  executor,  587* 

to  remove  a  presentment  or  coroner's  inquest  of  Jelo  de  se,  587|  588. 
CHAMBERLAIN  OF  LONDON.    See  tit.  Orphans. 
CHARGE.    See  tit.  Exoneration. 
CHARITABLE  USES, 
bequ^t  to,  697.  ct  seq. 

BtBL  2  Geo.  2.  c.  36.,  697»  698. 

to  what  sort  of  jjroperty  it  applies,  699 — ^702. 

what  are  uses  withm  the  statute,  702 — 705. 

cases  of  bequests  to  legatees  accompanied  by  bequests  to 

charity,  705. 
cases  of  bequests  with  a  discretionary  power  to  executonii  706. 
on  whom  void  bequests  devolve,  707. 

indefinite  bequests  for  benevolent  purposes,  &c.  707»  708.    See 
Addenda* 
assets  not  marshdled  in  favour  of,  1057. 
CHARTERS, 

belonging  to  inheritance,  do  not  pass  to  executor,  464f. 
nor  the  box  in  which  they  are  kept,  464,  465. 
CHATTELS  REAL.    See  Ut.  Estate. 

pass  to  executor,  420.  et  seq.  , 

executor  hot  deemed  in  possession  of,  before  entry,  $98. 
of  wife.     See  tit.  Husband  and  Wife. 

the  right  of  husband's  executor  to»  45i<.  et  seq. 
the  right  of  wife's  administrator  to,  438. 
by  condition,  440. 
by  remainder,  440. 
contingent  or  executory  interests,  440,  441. 

lease  for  life,  remainder  to  executors  of  lessee,  441. 
bequeft.  of  estate  for  life  in,  remainder  over,  858. 
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CHESTEB, 
city  of 

excepted  in  stat.  4<  W.  &  M^ 
soDalty,  4. 

mistake  of  tegielature,  4. 
never  subject  lo  llie  custom  of  Vork.  5. 
annexed  to  the  province  by  stsi.  33  H>  S., 
diocese  of 

erected  by  Hen.  8.  out  of  the  archdeBCODiies  of  dieMer  iind  Ridi> 
niontl,  S.  n.  (n). 

arciideaconry  of,  part  of  ancient  diocese  of  Liclifleld  atid  Co- 
ventry, 5.  n.  (n). 
CHILDREN, 

vho  are  entitled  under  tbe  description  of  children  iu  a  will,  717-  et  aj. 

See  tit.  Legatee. 
right  of,  to  take  administration  Co  their  father,  S^t'. 

prefeiTed  to  his  parents,  25+- 
right  of,  to  disttibution  under  the  statutCf  915-  et  scq.     See  tit.  J 

right  of  their  representatives,  9I5< 
\1f»   .J,  nheo  they  take  per  capita  and  trhen  tin-  stirpes,  916,  917- 

advancement  to,  917.  et  icq.     See  tit.  Advancement. 
right  of,  to  distribution  under  the  customs,  916.  ei  teq.     See  tit. 
tribuiion. 
CHIMNEY  PIECES, 

whether  removable  by  executors,  475- 
CHOSES  IN  ACTION, 
(lefinllion  4c.,  of,  507- 

to  what  executor  ie  entitled,  508.  ei  seq.     Sec  tit.  Actions.     JS^Mf]< 
vest  in  executor  ihoufih  assigned  by  deceased,  547. 

o{ wife,  S4S.  et  seq.     See  tiu  Huiband  and  tyife.    ,   __    ','"  ". 

do  not  pass  by  a  bequest  of"  goo^s"  in  a  parttbulai'  p^te.-^t^lVd. 

norof  "alIth]ngs"inanBrtica]Brhouse,  749< 
CHRISTIAN  RELIGION,  /    ■    |  '■,  '^  "'■•' 

persons  denying,  diuibJed  to  be  executofs,  IZl.  '   '"' 

next  presentafion  (o  "  "   "  '     '" 

iij,j..^,^,i^T^ltpni(^goe8  to  the  executor,  42()t-*92.   '"    .'!"X,':,  ^',  V^Vfj, 
optionsai  an  arcbhfEhop,  423.  '.     ''    '■  ■•^' >■••''-'' _'' 

with  rdation  to  husband  and  wife,  wheii  inf^  b'st^aefl  of^tife  ad- 
vowson,  439,  '  "  '  ■'''■'■'''^■i'^  '"^'"M*H«ia 

vrhen  the  husband  surviving  shall  have  quart  imped^t'oSi^SSS' 
when  assets,  102S.  ■"'  ■^'-  /="'7*'i'l 

CITATION.  1'  Kiy.:'V.>n.\o) 

of  executor  to  prove  or  refuse  the  will,  147.  185.        ""'^    ■  i'  ^T>tj^l 
of  parties  interested,  to  oppose  probate  of  will  in  comoiott  filfm'18bu,> 
ofe»c«»«r'toiwtwewilI;)J(r««(CT,  198.   ^  ■  ■   :..  ,i,A\:vi 

revocation  npMi,  8^-  S6!k 
of  next  of  kin,  by  cretfitor  applying  for  sdministrwon,  9^  See-jM 
citatioii  on  dia  Royal  Exchange.  .J^ .   , 
what  necessary  before  grant  of  administration  cum  teaanoitvfi*tiM^^t9^ 

before  grant  dt  bow  non,  ^S.,  Saa  itditnufA.  .'-...,{■,, 
of  executor,  to  account  in  spiritual  court,  1263.  ''OiridSlO') 

bf  parties  interested  to  bG,prei^t^^;^jj^^ 
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CLOCK-CASES, 

pass  to  executor,  475. 

CLOVER, 

within  the  rule  of  emblements,  454'* 
CO-ADJUTOR, 

office  of,  distinguished  from  that  of  executor,  125» 
CODICIL.    See  tit.  Will. 

old    meaning    of  the    term,    a    testament  without  an  executor    ap- 
pointed, ?• 
executors  may  be  substitutedi  or  added  by,  8.  n.  (p). 
derivation  of  the  word,  ?• 
modem  acceptation  of  the  term,  8. 
is  part  of  ^  will,  making  but  one  testament,  8. 

cases  where  it  is  otherwise  considered,  B,  9. 
when  a  cancellation  of  the  will  is  so  of  the  codicil,  76. 

when  of  an  interlineation,  is  so  of  a  codlctl   to  the  stetie  ef- 
fect, 77. 
republication  of  will  by,  104.  et  sea.    See  tit.  WSU. 
effect  of  republication  of  prior  will,  upon  subsequent  codicils,  109. 
cumulative  or  substituted,  82. 

e£fect  of  probate,  as  to  will  and  codicil  being  distinct  instruments,  340. 
801. 

CO-EXECUTORS.    See  tit.  Executors. 
appointment  of,  127* 
considered  as  one  person,  127. 
of  the  estate  of  several  executors,  591 — 593. 

survivorship  as  to  residue,  593.  897. 
of  the  power  of  several  executors,  620— 627* 
several  executors  cannot  sue  on  a  promise  made  jointly  with  one  of 

them,  592. 
when  one  executor  may  sue  another,  627* 

inequity,  1173. 
must  all  join  in  bringing  actions,  627. 

even  infants  and  executors  who  renounce,  627* 
no  more  need  be  sued  than  have  administered,  1189. 
surviving  executors  entitled  to  receive  money  without  a  discharge  from 

executor  of  deceased  co-executor,  593. 
exercise  of  power  given  to,  623— 625     See  tit.  Potuer. 
when  liable  for  the  devastavit  of  each  other,  1118.  tf/  seq.    9te  Addenda*. 
pleas  by,  1193,  1194,  1195. 
judgment  against,  1218,  1219. 
COFnN, 

property  in,  463. 

COLUGENDUM, 

letters  ad,  148.  266. 

COLONIES, 

probate  of  will  here  will  not  extend  to,  205. ;  but  see  1020L 
nor  a  grant  of  administration,  257. ;  but  see  1020. 
•  what  passes  by  bequest  of  ^  plantation"  in»  756* 
property  in,  when  assets  in  the  hands  of  the  executofi  1017|  1018» 

COMMISSION^ 

when  executor  entitled  to,  1 1  S8-*-l  140. 

CONDITION, 

conditional  executors,  ISL 
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CONDITION,  continued. 
conditional  will,  92. 
chattels  real  by,  puB  la  executor,  440. 
suits  accruing  by,  to  executor,  57 +. 
CONDITIONAL  LEGACIES, 
definition  of,  7S4. 

how  condition  created  in  a  will,  7S5. 
condition  precedent  or  subsequent,  785. 
impossible  conditions  precedent,  786. 

subseouent,  786. 
illegal  conditions  preceaent,  786,  787. 

subsequent,  787. 
repugnant  conditions,  787. 
performaoce  of  conditions  precedent,  788. 

of  conditions  subsequent,  789,  790- 
conditions  not  to  dispute  the  will,  790. 
conditions  in  restraint  of  marriage,  790,  ?9I. 
when  valid,  791,  792. 

in  restraint  of  widow's  marriage,  793- 
performance  of,  793. 

when  consent  to  be  obtained,  793. 
of  whom,  793. 

consequence  of  death  of  one  of  several  whose  consent 
is  required,  793. 
what  consent  sufficient,  793,  79*,  795. 

unreasonable  refusal  to  consent  by  exccaton,  con- 
(rolled  in  equity,  795. 
legacies  to  executors,  795 — 800. 
__  given  in  that  character,  are  on  condition  of  accepting  ofGce,  795- 

where  a  legacy  is  considered  as  given  to  an  executor  in  that 

clioractcT,  793-  . ,       ,   .  ,         , 

what  is  sufficient  aseumptiop  of  the  offlce'to  Mtfil^tte  con- 
dition, 798,799.,         _  ;,    "  ' 
-J    ,             liability  of  executor  legatee  accepting  office.  7^*  j' 

conditional  on  legatee  paying  testator  s  debtt,  7^  S^"'  '  '  ' 

CONSANGUINITY,  ,  ,  .  ' 

rt^hvw.  calculated,  248,  249,25a  '.-!  'i';^-<,.jj 

CONSIDEHATION,  '.  ''II'^'irLUi; 

what  is  sufficient  to  make  an  executor  personally  liaBlt^'tWJ— IQMK  -' 
CONSTRUCTION,  ,    -.'r'y,....j. 

Mff.irtlli  ofpersoaality*    See  tit.  X^^f^.  ,  ,     ,^';'"'' 

jurisdjction  of  courts  of  equity  as  to,  158.  '     '     '■'' 
general  rules  of.  '-'' 

<     t«oIinica)  words  not  necessary,  709.  '     '"'" 

technical  words  to  be  taken  lo  their  legal  stiite,"tiB,  710.    See 
:  (     ,/i'  -        Addtwia,  ''' 

when  one  bequest  construed  with  reference  t6  Bkiolhert  712t- 

71*.  ,  ,  .     , 

effect  mu&t  be  given  to  every  word,  714<.  '  - 

{.  .  wlien  words  may  be  trao^Mjaed,  supplied,  or  refected,  7l& 

«  or"  construed  "  arid,"  71S-  ' 

"  if"  construed  "when,"  716. 
where  words  are  t^able  oCfvofQl^  conttriicfibii|  7I7> 
'Ju:  '  '  where  intention  cauaot  take  effect  m  part,  7I7- 

CONTlNGENt  ESTATE^ 

in  chattels  real,  pass  to  exe^utqr,  44d,  Hi. 

lease  for  life,  remainder  to  executors  of  lessee,  441>  et  teq. 
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CONTINGENT  ESTATES,  continued. 
contingent  interests, 

pass  to  executors,  576. 
contingent  legacies,  576,  777.  et  sea.    See  tit.  Lapsed  Lemeies. 
CONTINGENT  DEBTS,  i  r  a 

their  rank  in  payment  by  executor,  672. 
how  to  be  regarded  with  respect  to  legacies,  &c.  830.  et  sea. 
CONTINGENT  LEGACIES,  757.  et  sea.    See  tit.  Ltwsed  Lmieies. 
CONVERSION, 

of  property  in  equity,  4 14. 

land  considered  as  money,  and  money  as  land,  414. 
land  contracted  to  be  sold,  415. 1081. 
money  covenanted  to  be  laid  out  in  land,  416. 
"  out  and  out,"  by  will,  417. 
for  particular  purposes,  417. 
by  trustees  of  an  mfant,  418. 
by  committees  of  a  lunatic,  418. 
election  to  take  it  in  its  actual  state,  415.  n.  (tc). 
of  assets  into  S  per  cents. 

duty  of  executor  to  make,  859. 

consequence  of  neglecting  to  do  so,  1115. 
of  property  by  devastavit f  1&8. 
COPYHOLD, 

assets  marshalled  against,  1055. 

whether  executors  can  distrain  for  rent  out  of,  608. 

fines, 

action  for,  passes  to  executor  of  lord,  544. 
executor  must  be  admitted  and  pay  his  fines,  1085. 
COPYRIGHT, 

executor's  interest  in,  581. 
CORN, 

action  for  cutting  growing  com, 

does  not  survive  to  executor,  514. 

secHs,  if  cut  and  carried  away^  514,  51'5.. 
when  growing  com  passes  to  executor,   455.  et  seq*     See  tit.  EinUi" 
ments. 
CORONER'S  INQUEST, 

when  removable  by  certiorari  and  traversable  by  executors,  587, 588. 
CORPORATION, 
i^gregate, 

whether  it  can  be  executor,  113, 114. 

appointment  o^  syndics  to  receive  admiinstratioii,  119,  114. 
sole, 

may  be  executor,  114. 

lease  to,  and  his  successors,  goes  to  his  executors,  424. 
chattels  which  go  to  successors  like  heir-looms,  466. 
choses  in  action  go  tahis  executors  and  not  his  successors,  545. 

3xceptionS|  546. 
COSTS, 

in  ecclesiastical  court, 

party  citing  executor  to  prove  in  solemn  form,  when  liable  to,  194. 

distinction  between  next  of  kin  and  legatee,  194, 195. 
in  what  cases  decreed  out  of  the  estate  t)f  deceased,  206. 
in  actions  at  law  5y  executors  and  administnltors, 

in  what  cases  they  are  liable  to,  upon  a  nonsuit  or. verdict  against 
them,  1165,  1166.  - 
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COSTS,  coaliaued. 

in  BCliona  at  law  bu  executors  and  administrator*, 
^^^^^  /or  misbehaviour  in  conduct  of  Ruit,  1168>  I169> 

^^P^'"       OQ  a  diBConiinuaDCC,  1168,1169. 
^^H  Tor  not  proce«:ding  to  trial,   1168,  1169. 

^^^H  on  judgment  of  noit;)r(W.i  1169. 

^^^^B  upon  Jntcrlocutory  motions,  1 169. 

^^^H  the  court  will  not  suspend  the  payment  t>U  plaintiff  hai 

^^^H  received  asECte,  1169. 

^^^^^  after  payment  of  money  into  court,  1 169. 

itic  executor  mav  be  compelled  to  give  security  for,  1170. 
costs  in  error,  1169.  H 

ill  actions  at  la»-  asainst  exccutoTB  and  adniinistratott,  H 

for  the  defendant,  1219,  1220,  1221. 
executor's  liability  to  costs,  1219. 

he  will  be  entitled  to,  if  he  Gucceeds  on  any  oac  plea  wliich 
goes  to  the  whole  action,   1220,  1221. 
on  judgment  of  asseU  inJiUuro,  122%  1223. 
in  suits  in  equity  by  and  against  executors,  &c. 

when  executor  entitled  to  receive  them,  1251,  1228.  .. . 

when  execucw  to  be  allowed  them  out  of  the  asseU,  125%  1253. 
when  executor  ordered  to  pay  tlicm,  1253,  ISSf,  1S5£>.'  _^ 
executor  cannot  sue  iajbrm^  pauperis,   1183.  ,,xl 

COURT  OF  AnCHES. 
what  it  is,  350.  n.  (I]. 
COURT  OF  REQUESTS, 

executor  plaintiff  is  within  the  act  respecting,   1170. 
but  not  executor  defendant,  1S35,  1236. 
COUSINS, 

who  can  take  under  description  of,  725,  726. 

"  fiftt  and  Mcond  cousins,"  726.  'u -..-'■  n  ^ 

degree  of  kindred  of,  2S1.  ,Y'r!i'_iflj 

a  first  cousin,  twice  removed,  is  in  the  same  degnf  4||>4>9MD^ 
cousin,  251.  n.  (e).  728.  ■      ,-,.  -      o^^  7  ^}w^ 

COVENANT,  ■        ■  ,,  :r,ii:i 

actions  of,  snrvive  for  executor,  508. 
^n;   ...not  whers  the  covenant  is  joint,  1145.  -  ':.  \.,- 

*      except  the  mteresl  is  several,  Hi6, 

where  actions  on  covenants  real  descend  to  the  heir,  518.'  i  ;/iJ") 

immaterial  that  a  breach  was  incurred  in  ancestor'a  Uh,  519- 
unlesa  the  personal  estate  was  prejudiced,  £19. 
where  actions  on  covenants  real  pass  to  executors,  520 — 532- 
on  covenant  with  testator  to  perform  something  on  a  day  which  hap- 
„_-,.,'-j.     pens  after  his  death,  573- 

actions  of,  survive  against  executor,   1059. 

though  not  named,  1060.  >?.'' )  i  ^')') 

^;,<..i-.i^K»gti  t«Mator  himself  aot bound,  1063.  ■-.:.■■,<  i   ^'  : 

unless  pendnal,  as  a  covenant  to  instruct  an  apprentice,  1061. 
joint  corenantB,  1072,  1073.     See  Addenda. 
covenant  to  repair,  1062,  1063. 

to  discharge  a  lessee  of  quit-rents,  1062, 106S. 
covenant  concerning  the  realty,  1078, 107i- 

as  between  landlord  and.taUal:,  len..; ':'  ^      1    l/>':ir^H    '.h- 
after  assignment,  1074,  Iff75.  .ii>  in* 

■    lo  tbvJt  TjaApMBiwioeat-*f  rgn^  iKff6.   .       -  --        - .'  "  '>  ^i:  -'ui 
i  badMUacecMarindtTidiwIlylilble.  MW^10!r9.i:' 
debts  due  by,  .    >   -iii-'-r'-    ,     i  ■    '     iCi-i 

their  rank  at  to  priority  of  payment  bf  executor,  669. 
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COVENANT,  continuid. 
implied^ 

no  action  lies  jigainst  executor  npan»  unlets  broken  in  life-time  of 
testator,  1075. 
CREDITOR, 

citation  of  executor  bj,  to  prore  tbe  will,  185. 
grant  of  administration  to,  262.  et  seq.    See  tit.  Administration* 
effect  of,  as  to  tbe  debt,  814,  815. 
not  to  be  revoked  for  a  creditor  of  larger  amount,  9&k 
appointed  executor, 

effect  of  appointment,  817.819* 
of  one  of  several  debtors,  818* 
creditor  sole  executor,  8I7« 

one  of  several  executors,  818. 
legacies  to  creditors  wbo  have  compounded  with  testator  have  no  prefer- 
ence in  abatement  to  other  legacies,  840. 
his  right  to  make  a  legatee  refund,  892. 
priority  of  creditor  to  all  legatees,  8d0!i  et  mq* 
as  to  voluntary  debts,  850. 
as  to  contingent  debts,  880. 

when  a  legatee  must  give  security  agmnst,  882— 8S& 
as  to  debts  of  whidi  the  executor  has  no  notice^  1106. 
how  far  it  may  be  barred  in  a  suit  for  administaitiim  of  assetSf 
835,  836. 
he  may  prove  his  debt,  as  long  as  there  is  a  fond  in  court«  &c 
835.  1241. 

case  where  some  legatees  have  received  their  legacies,  and 
some  not,  835.     See  Addenda* 
bill  in  eauity  by, 

for  his  own  demand,  1240. 

on  behalf  of  himself  and  the  other  creditors^  1240^  1241. 
CROWN, 

debts  due  to, 

their  precedence,  652. 

what  sort  of  debts,  653. 

by  simple  contract,  674* 
whether  debts  having  precedence  by  statute  are  to  be  preferred 
to  crown  debts,  656. 
CUMULATIVE  LEGACIES, 

doctrine  of,  800.    See  also  p.  84.  as  to  legacies  in  codicils, 
where  there  is  no  internal  evidence  €«  intention,  800,  801. 
where  there  is  internal  evidence  of  intention,  802,  803. 
pord  evidence  of  tcstntor^s  intantioi^  803.  806. 
when  a  codicil  giving  a  substituted  legacy  shall  be  considered  as  revoking 
a  former  codicil,  82. 
CUSTOMS, 

of  London  and  York,  distribution  under,  gi37.  et  seq.    See  tit.  Distributian* 


D. 

DE  RATIONABIU  PARTE  BONOBUM, 

writ  of,  , 

lay  at  common  law  for  a  w^  and  children  to  recover  their  thirds  of 
the  personaUjr  against  ihe  executors  of  die  husbandi  S. 
form  of  writi  8.  and  see  B*  («)• 


DE  KATIONABILI  PARTE  BONORUM,  continued.  „„  ,rt13a 

writ  of,  ■'[^'Jj'lj 

sons  and  daughters  might  join  in  the  writ  as  "  jmtn,   v^n,  (e). 
controrersy  whether  this  was  the  gcDeral  law,  or  only  prevailing 

by  custom  in  particular  places,  2. 
alterations  in  the  law  respecting  this  writ,  3,  4. 
DEAF. 

capacity  of,  to  make  a  will,  15. 
DEAF  AND  DUMB, 

capacity  of,  to  make  a  will,  15. 
DEATH, 

of  plaintiff,  consequences  of.     See  tit.  Seirejitdat, 
betbre  final  judgment,  579.  ct  seq. 

between  verdict  and  judgment,  580. 
between  interlocutory  and  before  final  judgment,  581. 
aAer  final  judgment,  582. 
after  charging  defendant  in  execution,  584'. 
of  one  of  several  plalntiiK  pending  suit,  585. 

after  judgment  and  before  execution,  585> 
of  defendant,  consequences  of,  1231. 

between  verdict  and  judgment,  J231. 
after  interlocutory  and  before  final  judgment,  1231,  1232. 
after  final  judgment,  1227,  1228. 
of  testator,  when  presumed,  187.  n,(_;). 

of  legatee,  874.,  875. 
of  plaintiff  or  defendant  in  error,  1234. 
DEBT, 

payment  of  debts  by  executor  or  administrator,  651-  ei  teq- 

all  debts  must  be  paid  before  any  legacies,  830 — 635.     See  tit.  Cn- 

'!-.  I  ;-         -  -  cootingeiit  debts,  830.  et  #^.  * 

debts  of  which  executor  hu  no  notice,  1106. 


rohuUwy  debts,  830. 
it;  of  debts  a 


priority  of  debts  among  themselves,  652.  et  »eq. 
funeral  expenses,  651. 
expenses  of  probate,  &c  651,652. 
~  a^Ms  due  to  the  crown,  652— 6S4. 
debts  to  which  priority  is  giveo  by  statutes,  655,  656. 
to  the  parish  by  overseer,  655.   . 
to  tbe  post  ofSce,  665. 

to  a  friendly  society,  655.  ,   ... 

to  paving  commisBioDeis,  656. 

wftether  thesedebu  bare  precedence  of  fbe  crown,  656. 
'    ddits  of  record,  656— 666.  - 

judgments,  657. 

what  sort  of  judgments,  65? — 660. 
. .  '    .'  docketing  judgments,  658.  67S. 

what  IS  a  aufficjent  docketing.   See  Addenda. 
they  bave  no  precedence  among  themselves,  660. 
postponement  of,  by  writ  of  error,  661.     ' 
decrees  in  equity,  661.    See  dt.  Deeret*. 

whatsort  of  decrees,  6^.    ,        ,        _   .^,... 
-recognicances,  662.  .     ' ,     -,*  ■"  V,  j 

securities,  by  statute,  66S. 

'  statate  merchant,  663. 
statute ■taplei,QW,j66*.,..  .-.,],>  J 
recogoizaace  in  n^iiri  ^■B|tlite;aU^^  664> 
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DEBT,  continued. 

payment  of  debts  by  executor  or  administratory 
priority  of  debts  among  themselves, 
debts  of  record, 

statute  void  for  formalities,  665. 
joint  and  several  statute,  665. 
statute  for  money  at  a  future  day,  665« 
debts  by  specialty,  666—674. 
rent,  666,  667. 
joint  and  several  bond,  667* 

executor  co-obligor,  667. 
joint  bond,  667,  668.    See  Addenda. 

testator's  co-obligor  having  paid  the  bond,  b  not  a 
specialty  creditor,  668. 
voluntary  bond,  668,  669. 
bond  usurious,  or  ex  turpi  causd^  669» 
bond  due  to  feme  covert,  669. 
covenants,  debts  due  by,  669- 
breaches  of  trust,  670. 
debts  bv  mortgage,  671. 
future  debts  by  specialty,  671. 
contingent  debts  Dv  speciidty,  672,  67S« 

as  to  payment  of  legacies  notwithtfanding,  890.  et  seq. 
recital  of  a  debt  in  a  deed  does  not  mm  it  a  specialty. 

^e^  Addenda. 
debts  by  simple  contract,  674* 
due  to  tne  king,  674. 
due  to  servants,  674. 
custom  of  London  as  to  paying  them  as  if  by  specialty, 

674,  675. 
party  injured  by  devastavit  is  a  simple  contract  creditor  of 
executor,  1258* 
with  respect  to  payments  by  an  executor  de  son  tort. 

See  tit.  Executor  de  son  tort. 
an  executor  may  voluntarily  pay  an  inferior  debt  without  notice 
of  a  superior,  676,  677. 
he  may  plead  a  judgment  for  an  inferior  debt  without 
notice,  677. 
what  is  notice  to  bind  him,  677,'  678. 

docketing  judgments,  678.    See  Addenda. 
executor's  power  of  preference  among  creditors  of  equal  degree,  679. 
how  controlled  by  proceedings  at  law,  679. 

his  right  to  confess  judgment  to  anoUier,  679,  680. 

even  after  plea  pleaded,  680. 
effect  of  obtaining  a  plea  ofplent  admin.  pnetcTf  SSL 
how  controlled  by  proceedings  in  eqmty,  681,  682. 

he  cannot  pay  in  preference  amr  a  decree  to  account,  682. 
whether  he  can  mtake  voluntary  payments  after  bill  filed,  688. 
executor's  retainer  for  his^  own  debt,  685.  et  seq.    See  tit.  Retainer* 
What  passes  by  a  bequest  of  ''  debts,"  755. 
Satisfaction  of  oy  legacy,  805—809. 
Release  of  by  le^y,  809. 
Effect  of  appoihtmg  debtor  executor,  81 1—81 7. 

at  law,  811. 
•    in  equity,  815. 
ECiect  of  appomtrog  crieditor  executor,  817.  819. 
where  creditor  is  sole  executor,  81 7< 


DEBT,  continued.  ,  ,.    >n>ITA«AJU3fl 

effect  of  appointing  creditor  executor.  ,j  ,   ,-■,  •:ir,-^-.    j- 

where  one  of  several  debtors  has  made  the  awtitor  Oniaoof,  8I8< 
I  nhere  a  creditor  is  one  of  ieveral  executors,  81 9. 

I<4<^»-'       action  by  creditor  adrainigtrator  fui  his  own  debt  against  executor 
I  de  son  lort,  S\9. 

bequest  of^  by  creditor  to  di:btor, 

lapses  by  death  of  debtor  before  tcatator's,  758.     See  Addenda. 
is  a  mere  legacy  and  the  debt  is  assets,  8(^. 
legacy  of, 
')":  when  specific,  741 — 746. 

when  adeemed,  S21. 
^A£ Action  ov.AQAiHsr  bsecutor, 

does  not  generally  lie  upon  eiu^le  contract,  1 184. 
i}i  Ui;  exceptions,  1185. 

for  rent.     See  tit.  Rent. 
intaii'i  when  to  be  brought  in  the  delieet,  and  when  in  the  debet  and 

detiitet,  1076—1080. 
DECEIT, 

action  for,  does  not  survive  to  executor,  514.  ..^i  (  ^tn^wn- 

nor  against  him,  1063.- ,7(,.   !,,t 
DECLARATION, 

in  actions  bt/  executor  or  adminiEttator, 

where  the  cause  of  action  accrues  in  the  time  of  the  deceased,  must 
be  in  the  detinet  only,  1 140. 
wiiere  it  accrues  after  liis  death  the  executor  may  sue  as  such, 
or  individually,  at  his  option,  1149. 

in  actions  for  torts  done  in  the  executor's  timei  567,  568. 
m  actions  ou  contracts  made  with  the  executor,  569—572. 
■"  action  by  surviving  executw  against  partner  of  deceased 

1<Mtt>jllte  tmu/        co-executor,  1149.  n.  (c). 

he  may  bring  debt  in  the  debet   and  detinet  on  his  own 
lease  of  land  which  he  bas  as  executor,   1149,  1150. 

ii^./ji'-v  M-disbt  for  not  astdqg  out  t)tli%^»iDg  the  rectoy 

•■  executor,  llfiQ.  A<{f)-  ,^ 
ivMVniiC  fciiDMlf  faieoutw  tabut^im4wiie,  It  tke  action  ippean  to 
be  IB  hi*  own  right,  1 150.  ,  „ 

dedorias in  die  ifaM  and  tIeiiHtt,  idian,^  should  be  in  the  dettml 

' :.,-  Mif,'!*  •ubBtMoee^  nao. 

but  cured  ^mrdicita  on  dP^iHiEKi  fS*  /^^  judgment  bj  de- 

&imiiw, 

jeimlar  of  coubU, 
-   -  ndemend  a*  eseowW  canfiot  ))£  joined  with  one  indindoall;, 
1150. 
i'li'i  !  awajoinder  a  defect  in  lubiaRacB,  llfiQ. 

what  count*  cannet  be  joined,  )1S0> 
iiKiCi  n.^j  .-.  i.  ifiouat  (u  bond  tft  biin*elf  ^ith  pjroiia^e or  debt  to  tcatator, 

wbot  count*  msy  be  joined,  ■  / 

count  on  pronuse  to  teatatoft  mtb  coant  on  appiygt  *tiUe4 
1150. 


nmijr  had  ana  received  to  plolntiff'a  use  at  exe- 
cutor, 569.  llfiS. 


INDGX. 

DECLARATION,  continued. 

in  actions  6y  executor  or  ad mmistratory 
joinder  of  count8| 

what  eotmts  maj  lie  joitaedf 

goods  BoM  ft^  delrreilNl  by  plluntiff  as  executor. 

569.  1152. 
materials  foiind,  and  work  and  labour  done  by 

plaintiiFas  execntori  570.  115^ 
bill  of  exchange  endorsed  to  plaintiff  as  executor. 

570,571.1152. 
promissory  note  to  pluntiff  as  execator,  570. 

1152.  •' 

judgment  reco?ered  by  plianttff  aa-exeentoTi  569. 
569.  n.  (n).  1152. 
CDont  for  rent  due  to  testator  with  one  €w  rent  due  to 

executor,  1151,  n.  (<).  • 

it  mtiM  be  arerred  that  the  demand  adOmed  to  the  plain- 
tiff «*  as  executor,"  1150. 

consequence  of  not  doing  so,  1150,  115L 
prqfertf  1152.  •  .»  .       • 

by  administration  de  bonis  non,  prqfeti  of  letters  granted  to 

plaintiff  sufficient,  1152.  -" 

in  what  part  it  may  be  made,  1152. 
how  advantage  to  be  taken  of  omittfaig  it,  1151* 
in  actions  agaf'n^  an  executor  or  admlniMHUdr,  <  •    . 

how  defendaiit  to  be  charged  as  executor,  1190. 
when  he  may  be  charged  as  executor,  1086-^090^ 
how  to  be  cnarged  for  rent  accrued  after  d^ath  <^  testator,  1076— 

1080. 
jomder  of  counts. 

a  count  charing  him  as  exeontd^,  cannot  be  jmned  with  one 
diarffitt^  bira  indiTidnally,  1191* 
misjomder  a  defect  in  substance,  1191. 
what  counts  cannot  be  joined. 

co^iimt  on  p^dmisei  by  tMator  ^h  count  for  money  had 
and  retett<ed  by  defbidant  as  executor,  1 191. 

money  lent  to  defendant  ais  Mecntor^  1191. 
^  use  and  occupation  as  exeeutor,  II 9t. 

what  counts  may  be  joined, 

count  on  promise  by  testator,  with  count  on  sKcount  stated 
""      ■       '  by  defendant  as  exeeutor,  H91. 

money  paid  to  the  use  of  dei^Midant  as  executor, 

1192. 
on  promise  td  pay  an  mmstd  aMMk  after  testator's 

death,  1087. 
titk  promise  to  pay  tnooey  contracted  to  be  paid 
by  testator  after  his  death,  1087. 
the  words  <'ito  exeteutor,**' must  be  stated  in  each  count 
after  stating  the  promise,  1192L 
DECREE, 
in  eqiiJtjr, 

against  testator, 

ranks  m  ordefr  of  paytneht  irith  a  Judgment  at  law,  661.  681. 
^ '     the  ^^entor  iian«efl  ptead  it  at  law,  but  must  have  an  in« 
junction,  66  i. 
what  mm  at  itecMe  tiilitltd  id  this  precadsooe,  661 . 


Ut.t.U-lfiJL±., 

roav  operate  u  ■  will,  54>. 
DEEDS, 

belongioK  to  iaheritance  do  not  put  to  executor,  464< 

BO  of  box  iiL  which  thejr  are  Icept,  4&i, 
power  of  executor  to  take  them  out  of  cbe*t  in  house  of  heir,  t 
DEER, 

when  they  paw  to  the  executor,  447,  448,  449, 
in  an  encloied  ground,  may  be  dutrained  for  rent,  448. 
DELEGATES, 

appeal  to,  S51>  el  teq.    See  tit.  Appeal. 
DELUtlUM, 

what  it  is,  2S,  24. 

distinction  between,  and  insanity,  ai  to  {WOof  of  lucid  ii 
DEMONSTRATIVE  LEGACIES, 
wfaat  they  are,  74a 
ademption  of,  S20> 
abatement  of,  842. 
DESCENDANTS, 

who  entitled  under  description  of,  729. 

when  they  take  per  capita,  and  when  per  tHrpei,  93L  a.  (o). 
DETINUE, 
action  of, 

lieij'or  execiUor  if  goods  are  taken  tiom  testator,  S09^ 
lie*  agaiiut  executor  if  gooda  taken  by  testator  coatjnse 
hands,  1065. 
DEVASTAVIT, 

definition  of,  1104. 
instances  of, 

by  direct  acts  of  abuse,  llOS. 
by  mal-admioistration,  1105 — 1107> 
undue  espencea  of  funeral,  636. 
payment  of  debt*  out  of  legal  order,  652.  at  uq, 
not  without  notice,  1 106. 


INDEX. 

DEVASTAVIT,  continued.  ' 

instances  of, 

by  negligence, 

in  not  pajring  debts  carrying  interest,  1110,  UlL 

he  may  pay  simple  contract  debts  before  specialty  bearing 
interest,  if  assets  sufficient,  1111. 
in  not  getting  debts  in,  1111. 1112. 

enabling  creditor  to  plead  statute  of  limitationS|  llll. 
in  not  brmging  actions,  1111^1112. 
by  loss  of  assets,  1112.;  see  also  1021,  1022. 
at  law,  1112. 
in  equity,  1113. 

loss  by  thefl  or  casualty.  Ills. 

by  invalid  security,  1113,  1114. 
by  fall  of  stocks^  1114. 
by  not  investing  in  the  proper  stock,  11 15. 
by  not  calling  in  money  on  security,  1116. 
by  failure  of  banker,  &c.9 1117,  1118.    See  Adienda* 
in  what  cases  an  executor  is  liable  for  the  devastavit  of  his  co*executor| 
1 1 18— 1 123.    See  i4i/£^iti/a. 
executor  joining  in  a  receipt  with  co-executor,  1124—1127* 
executor  renouncing  after  an  act  of  administration^  112S. 
distinction  between  creditors  and  legatees  as  to  liability  of  executor, 

1127,  1128. 
of  Jenu  covert  executrix, 

liability  of  husband,  1128,  1129. 

liability  of  wife  surviving,  for  devastavit  during  coverture,  1129, 1130. 
where  a  payment  by  executor  amounts  to,  he  may  sue  to  recover  it  back 

in  his  representative  character,  57  ly  572. 
executor  of  executor,  1226. 

not  liable  for,  at  common  law,  1064* 

Stat.  30  Car.  2.  c.  7.,  1064. 
party  injured  by,  is  a  simple  contract  creditor  of  executor,  1258. 
IS  a  debt  by  executor  due  from  the  time  of  committing,  and  no(  from 

decree  for  payment,  1259. 
as  to  abatement  of  legacies,  where  the  estate  becomes  insufficient  by  the 

devastavit  of  the  executor,  837. 
of  freeman's  estate^  must  be  borne  by  the  testamentary  part  only,  958* 
remedy  for,  in  equity,  1258. 

what  is  a  conversion  by  the  executor,  1258. 
in  case  of  a  bankrupt  executor,  1259. 
remedy  for,  against  executor  of  executor,  1235. 

debt  on  a  judgment  against  first  executor  suggesting  a  devastavit^ 
1226,  1227.  1235- 
Action  of  debt  suggesting, 

upon  judgment  against  executor,  1224. 
its  nature,  1224. 
when  brought,  1224. 

when  defendant  may  be  arrested  in,  1190. 
form  of,  1225. 
pleas  in,  1225,  1226. 

executor  cannot  plead /yfro^  administravit^  19/26. 
evidence  in,  1225. 
judgment  in,  1225*  - 

*  may  be  bsooght  by  executoc  of  him  who  obtaiaed  judgment 
without  a  scire  Jacias.  1226. 
against  executor  of  executor,  1226. 
upon  judgment  in  $cire  facias^  1229. 
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L        DEVISE.    See  Ut.  PrOl. 
DEVISEE, 

when  entitled  to  be  exonerated  by  the  executor,  10S9.  tt  m 

Exoneratioji. 
retnerly  against  real  assets  in  hands  of,  1  Wm.  i.  c.  4'T>)  1040. 
■-       DaAPIDATlONS, 
H  action  for,  against  executor  of  rector,  dtc,  1008^1070. 

■  origin  and  progress  of,  1068. 

I  to  wliat  extent  he  is  liable,  1069,  1070. 

H  of  mansion  house, 

I  executor  of  tenant  for  life  without  impeachmont  of  waste  not  liable 

I  for,  in  equity,  1067- 

■  DISTRESS, 

I  remedy  against  executors  by,  1237. 

I  executor's  power  to  distrain,  602~-609. 

I  executor  of  a  leasee  for  years  who  underlets,  602- 

ft  executor  of  a  man  seised  of  rent, 

^L  could  not  distrain  at  common  law  for  rent  iucurred  in  testator*! 

K  life,  602,  60S. 

■  etat.  SB  H.  8.  c.  37.  603,  604^ 

^L  executors  may  have  action  and  distrain  for  rent  due  lo 

^^^^H^  testator  in  his  life,  603. 

^^^^^^^  distress  for  a  rent  the  estate  whereof  depends  upon  an> 

^^^^^B  other's  Ufc,  being  dead,  60t. 

^^^^^H  coDtruction  of  the  statute,  604 — 608. 

^^^^^^F  it  extends  Co  all  tenants  for  life,  605. 

^^^^^^K  whether  it  extends  to  executors  of  a  man  seised  in 

^^^^B>  fee,  demising  for  years,  605,  606,  607. 

^^^^^^  it  applies  only  to  cases  in  which  the  testator  might 

^^       i  have  distrained,  607. 

in  whose  hands  the  lands  must  be,  607. 
what  manner  of  reoti  are  witMn  it,  608. 
'  issuing  out  of  copyhold,  606,  aad  n,  (>}. 
DISTRIBUTION, 

Umdke  tbb  statute  22  ft  23  Car.  &  0.  la,  905.  Of  Mf.    - 
origin  and  object  of  statute,  906. 909.  ^ 

proviuoDS  of,  906—909.  ■     ■       • 

if  a  person  entitled  die  within  the  jwsr,  Ma  ezMUMriMy  clalia,  996. 
effisct  of  agreement  as  to  distributive  shart,  90ft 

no  action  at  law  lies  for  it,  1187-  •. 

esute  of  an  intestate  bastard,  or  pavcn  without  lciD,9Sl. 
WrAfa  t^hniband,  910. 

•tab  89  Car.  H.,  c.  S.  a.  25.,  9ia 

righu  of  husbajod'a  representadre  if  be  dies  without  taldiig 
administration,  910,  911. 

T  without  haling  fully  ■dmimMered,  911. 
mAto,  911—915.  ■     '  ■     ^  ' 

a  barred  by  settlement,  9Ut  91S. 

by  proriiion  by  will,  in  lien  of  UMs,  912. 
whm  ihe  cannot  claim  both  her  diatributire  riMre,  and-  mbaief 
due  under  a  covenant  for  her  proriaien,  918f  913^  914. 
when  ihe  may  claim  bodi,  914,  915. 
r^gJUi  ^children,  915. 

thrSx  "  repieMntatiTes,"  915. 

1.  *iMief«  none  of  intestMe^  iftfldAiain  dlBft^  H%  ^6. 
S.  where  cU  the  inteattte'i  ehildrea  kre  dead  tearing  duMret^ 
MS. 
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DISTRIBUTION, coit/iwttei/.  .     i   ?        -.':i 

Under  trs  statute  22  &  23  Car.  2.  c.  10.  .  :* 

S.  where  some  of  the  intestate's  children  are  dead,  leaving 

chUdrcn,  917. 
half  blood,  916.  L,d'^J 

poBtbttinoua  child,  916. 
an  onlj  child,  916. 
advancement,  917^-923. 

operates  only  in  distribution  of  the  estates  of  iatsstate 

Jatherst  918. 
does  not  operate  in  cases  of  guasi  intestacy,  918,  919. 
children   of  deceased  child  must  bring  in  their  JffiiClijBtV 

advancement,  919. 
a  child  shall  iMring  in  his  advancement  among  Uit  .other 

childr^i  only,  and  not  for  the  widow,  919. 
advancement  by  settlement  of  land,  919. 
t      : '  what  is  within  the  statute,  919,  92a 

advancement  out  of  personal  estate,  920 — 923. 
what  is  considered  so,  921,  922. 
what  is  not,  922,  923. 
righis  of  next  of  kins 
..jt  .  WM  aie  next  of  kin,  924. 

right  of  the  father,  924^. 
nght  of  the  mother,  924,  925. 

brothers  and  sisters  shall  share  with  her,  925. 
although  the  intestate  left  a  widow,  925. 
if  no  brothers  are  alive  of  intestate,  nephews,  &c.  shall 

share  with  their  grandmother,  925. 
the  representatives  of  brothers  and  sisters,  beyond 
their  children,  shall  not  share,  926. 
mother-in-law,  927. 
right  of  brothers  and  sisters,  927* 

preferred  to  grandfather,  &c.,  927* 
grandfather  preferred  to  uncle,  928. 
great  grandfather  shall  share  with  uncle,  928. 
grandtather  by  mother's  side,  928. 
uncles  and  nephews,  928. 
half  blood,  929. 
posthumous,  929. 
relatives  by  marriage,  929. 

no  representation  among  collaterals  afler  brothers'  and  sisters' 
children,  929. 
i«  e.  brothers  and  sisters  qfihe  intestate,  929,.  ^30. 
when  they  take  per  capita,  930* 
when  per  stirpes,  930,  931. 

OV  THE  EFVBCTS  OF  AN   INTESTATE  DOMICILED   ABROAD,  931*  935. 

it  shall  be  according  to  the  law  of  the  country  of  domlciT,  932. 

rules  for  ascertaining  the  domicil,  933—935. 
Under  the  customs  of  london  ^nd  york,  937*  et  seq^ 
saved  by  the  statute  of  distributions,  906. 
what  the  customs  are,  937 — 939. 
what  are  assets  subject  to,  956 — 958. 

what  expenses  to  be  borne  out  of  the  testamentary  p&rt,  958. 
the  customs  do  not  apply  in  cases  of  equitable  intestacy,  939,  940. 

■  »  •     .     .  -  T?    XT  .  .w        v 
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DISTRIBUTION,  continued. 

Under  the  customs  of  toNDOfj  and  vork,  continued. 

I       the  custom  of  York  does  not  attach  uoless  the  inle«tate  Vfts  resident, 
940, 
see&s,  of  the  custom  of  London,  940,  Sil. 
tlic  cuatora  of  London  cootrols  that  of  york,  911. 
the  custom  of  London  estendB  to  honorary  freemen,  Oil, 
rights  of  Ike  mdoio,  942—946. 
the  widow's  chamber,  942. 
effect  of  ante-nuptial  agreement  by  husband  that  Iiia  estate  shall 
go  according  to  the  custom,  943. 
election  I^  widow,  943,  944', 
by  cliitdreo,  944- 
how  she  may  be  barred,  944—945. 
by  divorce,  944. 
by  aettlement  before  marriage,  9H',  9+5,  94(>. 
righU  of  children,  946-956. 
children  born  out  of  the  city,  946- 
posthumous  child,  946> 
grandchildren  not  entitled,  946,  947. 
doctrine  of  ndvancemcnl,  947- 
child  fully  advanced,  947. 
child  advanced  beyond  his  share,  &i-7,  948. 
child  partially  advanced,  t>49. 
shall  bring  into  hotchpot  with  the  children  only,  9*9. 
cliiid  married,  949,  950. 
out  of  real  estate,  950. 
according  to  the  custom  of  I.ondou,  950,  951. 
the  province  of  York,  951,  952. 

out  of  personal  estfile,  952. 
what  BO  considered,  952. 
a  child  may  be  barred  by  agreement,  95^,  953, 

of  her  husband,  9^,  954. 
a  child  may  be  barred  by  marriage  without  consent,  954. 

effect  of  reconciliation  after,  954. 
when  the  shares  vest,  954- 

by  the  custom  of  Loitdon,  954,  95S. 
by  the  custom  of  York,  955. 
Court  of  Orphans  in  London,  956. 
r  and  duties  of,  956. 


.  DIVIDENDS, 
of  slock  nc 
DOGS, 


apportionable,  527-  543,  544. 


pass  to  executor,  447. 
DOMICIL, 
country  of, 

the  law  there  shall  regulate  the  vnlidity  of  frUli  t>rd'^ed%er«,  fi05.d 
«y. 

so  as  (o  letters  of  administration,  2SB. 
so  as  to  distribution  df  the  e&bcts,  932. 
how  far  a  British  subject  can  select  a  foreign  doniicil  in  detrogatioa  of 

his  British,  207.  935. 
rules  for  ascertaining  the  domicil,  933—935. 
DONATIO  MORTIS  CAUSA, 

definititm  of,  498.  ,  _         : 

attributes  of,  499. 


INDEX. 

DONATIO  MORTIS  CAUSA,  continued. 
delivery  of,  500. 

what  is  sufficient,  when  the  subject  is  incapable  of  actual  transfery 
501. 
what  may  be  the  subject  of,  502. 
bonds  or  bank  notes,  502 — 504. 
mortgage  deeds,  502,  503. 
not  receipts  for  stock,  504. 
not  bills  or  notes  not  payable  to  bearer,  504. 
not  checks  on  bankers,  504. 
whether  it  may  be  by  deed  without  delivery,  504,  505. 
bow  it  differs  from  a  legacy,  505,  506. 
incompetency  of  donee  to  prove,  506. 
subject  to  legacv  duty,  966. 
DOViES,  • 

when  they  pass  to  executor,  447y  448,  449. 
DOWER.    See  tit.  Widow. 
DRUNKENNESS, 

when  a  ground  of  incapacity  to  make  a  will,  S3. 
DUMB, 

capacity  of,  to  make  a  will,  15. 
DUPLICATE  WILLS, 

revocation  of,  69,  70.  76,  77. 

presumption  that  the  cancellation  of  one  cancels  the  other,  76. 
if  the  testator  has  the  custody  of  one  of  two  duplicates,  and  it  be  found 
cancelled,  or  cannot  be  found,  the  presumption  is,  that  he  cancelled  it 
animo  revocandif  77)  78.     See  Addenda, 
DUTY, 

on  probates,  legacies,  &c.     See  tit.  Stamps. 


E. 


EAST  INDIES.     See  tit.  India. 
ECCLESIASTICAL  COURT.     See  tit.  Probate. 

rules  of,  not  different  from  the  principles  of  other  courts,  10. 

no  jurisdiction  to  grant  probate  of  the  will  of  a  deceased  king,  11. 

or  to  grant  administration  to  his  effects,  12. 
its  exclusive  jurisdiction  in  the  proving  of  wills,  157.     See  tit.  Probate. 
in  what  cases  equity  will  interfere  with  respect  to  probate,  341.  et 

seq*     See  Addenda. 
rule  of  evidence  in,  195.  et  seq. 

practice  of,  as  to  probate,  &c.  208.  et  seq.    See  tit.  Probate^  Ad" 
ministration. 
remedies  against  executors  or  administrators  in,  1263 — 1270. 
compelling  executors  to  account,  1263. 
practice  respecting,  1265,  1266. 

mventory  by  executor,  1264,  1265.     See  tit.  Inventorjf. 
allowance  of  account,  1266. 
suit  for  a  legacy,  1266—1270. 

when  a  court  of  equity  will  grant  injunction,  1268. 
practice  in,  1267. 
suit  by  next  of  kin  for  distribution,  1270. 
no  suit  lies  for  proctors'  fees,  1270. 
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EFFECTS, 

what  passes  by  a  bequest  of»  748.  752. 
EJECTMENT, 
by  executor, 

11^  whether  ouster  was  before  or  after  testator^it  d^^,  513»  568. 
demise  laid  two  years  before  probate,  good,  ^^,  '89l$'. 
by  administrator, 

when  demise  to  be  laid,  397*  n*  (i). 
gainst  executor,  ^ 

for  recovery  of  a  leasehold  for  years  by  a  devisee  after  88sent»  1188. 
ELECTION, 

widow  barred  of  paraphernalia  by  election  to  take  as  legatee,  497. 
power  of,  by  executor, 

where  testator  was  entitled  to  take  choice  of  sevei:al  diatt^lsi^  618. 
doctrine  of,  as  to  legacies,  887.  "'       ^     ^^  ' 

to  what  cases  applicable,  887»  888.  '  ^  '^  '  ' 

heir  at  law,  888.     See  Addenda.  '     ' '      ^ ' 

widow  entitled  to  dower,  889,  891.  ^ 

what  constitutes  an  election,  891. 
effect  of  election,  890,  891.  _"'  \ 

by  widow  or  children  of  a  freeman  of  London.  94i3/ 944. 
EMBLEMENTS, 
definition  of,  452. 
.what  produce  are,  453. 

when  executor  entitled  to,  454.  '  * ' 

as  against  heir,  454,  455. 
as  against  a  devisee,  455,  456. 
right  of  executor  of  tenant  for  life,  456,  457. 
right  of  executors  of  clergy,  457,  458. 
right  of  executor  of  dowress,  458. 
executor  of  her  husband,  459. 
right  of  executor  of  one  seised  jure  uxoris,  459. 

when  husband  and  wife  are  joint  tenants,  459. 
right  of  executor  of  jointress,  460. 
right  of  executor  of  tenant  by  curtesy,  460. 
right  of  executor  of  tenant  at  will,  460. 
entry,  egress,  and  regress  to  take,  460. 

do  not  give  a  title  to  exclusive  occupation,  460. 

whether  executors  of  lessee  shall  pay  rent  till  the  corn  is  ripe,  460. 
EQUITY,     See  tit.  Bill  i?i  Eguiti/. 

cannot  set  aside  a  will  for  fraud,  35,  36. 

in  what  cases  it  will  interfere  with  respect  to  probate,  &c.,  341.  et  seg. 
to  prevent  a  party  from  controverting  will  in  spiritual  court,  344. 
See  Addenda, 
when  it  will  restrain  the  ecclesiastical  court  from  proceeding  in  a  suit  for 

a  legacy,  1268,  1269. 
equitable  conversion,  414.  et  seq.     See  tit.  Conversion. 
decree  in.     See  tit.  Decree, 

remedies  for  and  against  executors  in.     See  titles  BiU  in  Equity.     Re- 
medies, 
ERROR, 

where  a  writ  of  error  lies  for  an  executor,  585. 
bail  in  error  by  executor,  586. 

costs,  1169. 
whether  executor  can  postpone  payment  of  judgment  by,  661. 
writ  of  error  against  an  executor,  1234. 

ngaints  two  executors,  where  only  one  appears,  1234. 
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ERROEj  cotUinued. 

executors  of  plaintifiP  in, 

where  testator  died  before  errors  assigned,  1234. 

scire Jacicts  auare  exeaUionem  non  against,  12S4. 
where  testator  died  afler  errors  assigned,  1234. 

thip  judgment,  when  affirmed^  roust  be  revived  against    the 
executor,  12S4. 
executors  of  defendant  in, 

where  testator  dies  before  errors  assigned,  1234. 

scire  Jacias  quare  executionem  non  for,  in  order  to  compel  as- 
signment of  errors,  1234. 
wher^  teatator  dies  after  errors  assigned, 

scire  Jacias  for,  to  revive  judgment  affirmed,  1234. 
scire  Jacias  ad  atidiendum  errores  against,  1235. 
ESCAPE.     See  tit.  Sheriff: 
ESTATE, 

Of  an^executor  or  administrator. 
At  what  time  it  vests,  395.  etseq. 
estate  of  executor,  395. 
estate  of  administrator,  396 — 398. 
distinction  between  chattels  real  and  personal,  398. 
Its  quality,  400.  et  seq. 

not  forfeited  by  attainder  of  executor,  &c.,  400. 
not  applicable  to  executor's  debts  to  the  crown,  400. 
where  executor  becomes  bankrupt,  it  does  not  pass  to  assignees, 
401. 

receiver  to  whom  assignees  shall  account,  401. 
executor  residuary  legatee,  402. 
it  cannot  be  taken  in  execution  for  debt  of  executor,  402, 403. 
doctrine  of  merger  respecting,  403. 
executor  cannot  bequeath  it,  406. 
executor  may  alien  the  assets,  406.  409.  et  seq. 

frant  of  omnia  bona  sua  by  executor,  406. 
ow  izx  Jeme  covert  executrix  entitles  her  husband,  407- 
when  an  executor  will  gain  a  settlement  by  estate,  407.  See  Add. 
bow  the  effects  which  an  executor  takes  as  such  may  become 
his  own»  408 — 410.    See  Addenda. 
Quantity  of  estate  in  possession,  411.  et  seq, 

the  whole  personal  estate  vests  ia  the  executor  or  administrator, 

411. 
unless  estate  in  joint-tenancy,  411. 

except  in  case  of  partners  in  trade,  &c,f  412. 
real  property ^  413*    See  also  405. 

m  what  cases  an  executor  takes  the  fee  in  trust  to  sell,  or 
merely  a  power,  413,  414. 

the  proceeds  are  equitable  assets,  414. 
the  doctrine  of  equitable  conversion,  414. 

land  considered  as  money,  and  money  as  land,  414. 
land  contracted  to  be  sold,  415; 
money  covenanted  to  be  laid  out  in  land,  416. 
conversion  <'  out  and  out,"  417* 

for  particular  purposes,  417. 
property  altered  in  nature  by  trustees  of  infant,  418. 

by  committee  of  lunatic,  418,  419.^^ 
chaiiek  real,  420.  et  seq. 

next  presentation  to  a  church,  420—422. 
archbishop V  options,  422. 
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ESTATE,  continued. 

AH   KKECUTOn    OR    ADMrUISTHATOR, 

Quantity  of  ektate  in  possesbioH)  continafd, 
chaltiU  real, 

efitates  for  yeiirs,  423. 
'  for  so  many  years,  if  A.  B.  Bhall  bo  long  live,  423,  *24b 

efitates  by  statute  staple,  &c.,  424. 
lease  for  years  to  one  anj  his  heirs,  434. 
I  to  a  sale  corporation  and  his  Bucce«3orS| 

424. 
devised  in  tail,  425,  426. 

to  A,  for  life,  and  afterwards  to  his  heirs  general  or 
special,  4^. 
I  tenancy  from  year  to  year,  427. 

I  ,  leases  of  incorporeal  hereditaments,  427- 

nnnutR,  dienit  el  vaslum,  427- 
I  in  joint-tenancy,  do  not  pass,  427- 

F  vest  in  executor,  though  specifically  devised,  427- 

the  executor  cannot   wrnve   a  lease,    though  worth 
1  nothing,  428. 

^  equitaUle  interest  in  term,  428,  429. 

terms  attendant  on  the  inheritance,  429. 
estate  par  au/«-('(V,  429—431. 
or  a  rent,  430. 
'  administrator  t/e  Jonii  Mo«  of  grantee,  431 

mortgages,  431—434. 

when  heir  entitled,  432. 
when  a  mortgage  merges,  433. 
^  -     '  executor   of  mortgagor,     in  case  of  morlgnge  with 

power  of  sale,  433,434. 
land  devised  to  executors  for  payment  of  debts,  434. 
with  relation  to  husband  and  wife,  434.  et  seg.     See  tit. 

Hutband  and  Wife, 
by  condition,  440. 
by  remainder,  400. 
contingent  and  executory  interests,  440,  441. 

lease  for  life,  remainder  to  the  executors  of  lessee) 
441— +4S. 
chattelt  animate,  446.  et  seq. 
domiite  nalura,  446. 
JercE  nalurm,  447. 

per  ittdustriam,  447. 
propter  impotentiam,  447. 
what  animals  are  incident  to  the  inheritance,  448. 

if  the  deceased  was  a  termor  for  years,  they  go  to  the 
executor,  449. 
prisoner  in  execution,  449. 
prisoner  of  war,  449. 
negro  slaves,  449. 
chattds  vegetable,  450.  et  leq. 

trees  and  fruits  not  severed,  450. 

certain   cases  where  growing  trees  go  to  executw, 

450,  +51. 
when  trees,   &c    that   are   severed  go  to  the  ex- 
ecutor, 451.  ' 
vtnblenients,  452.  et  seq.    See  liL  En£UmenU, 
what  produce  are  emblements, "453,  454. 
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ESTATE,  continued. 

Of  an  executor  or  administrator, 
qvantity  of  estate  in  possession, 
chattels  vegetable, 
emblements^ 

when  executor  entitled  to,  454. 
as  against  heir,  455. 
as  against  devisee,  455,  456. 
"*  riglit  of  executor  of  tenant  for  life,  456,  457- 

right  of  executors  of  clergy,  457,  458. 
right  of  executor  of  dowress,  458. 

executor  of  her  husband,  459. 
right  of  executor  of  one  seised  Jure  uxoris,  459. 
when  husband  and  wife  are  joint  tenants, 
459,  460. 
right  of  executor  of  jointress,  460. 
right  of  executor  of  tenant  by  curtesy,  460. 
right  of  executor  of  tenant  at  will,  460. 
entry,  egress  and  regress  to  take,  460. 
heirloomSf  461 .  et  seq.     See  tit.  Heirlooms* 
what  they  are  strictly,  462. 
chattels  in  the  nature  of,  463. 
chattels  devised  or  settled  as,  465. 

chattels  which  go  to  the  successor  of  a  corporation  sole  in 
the  manner  of,  466. 
fixtures^  467.  et  seq.    See  tit.  Fixtures* 
what  are,  467—470. 
executor's  right  to  sever,  470 — 483. 
separate  property  of  toife,  484.  et  seq.     See  tit.  Husband  and 
Wife. 
by  ante-nuptial  settlement,  484. 
by  post-nuptial  settlement,  484-^488. 
by  wife's  trading,  488. 
by  savings  from  separate  property,  487. 
by  gifl  from  husband,  489. 
pin-money,  490,  491. 

paraphernalia,  491 — 498.     Sec  tit.  Paraphernalia, 
donationes  mortis  causey  498.  et  seq.     See  tit.  Donatio  Mortis 
Causd. 
Quantity  of  executor's  estate  in  action,  507.  et  seq, 
choses  in  action.     See  tit.  Action. 

which  the  deceased  might  have  put  in  suit,  507 — 566. 

as  respects  husband  and  wife,  548.  et  seq.     See  tit. 
Husband  and  Wife. 
which  accrued  after  death  of  testator,  567 — 575. 
contingent  and  executory  interests,  576 — 578. 
continuation  of  suits  by  executor,  &c.  579 — 590.     See  titles 

Scire Jacias,  Error,  Certiorari. 
in  case  of  a  corporation  sole,  545. 
executor  of  bankrupt,  547. 
annuities,  522,  523. 

arrears  of,  when  apportionable,  523,  524. 
navigation  shares,  524,  525. 
stock  in  public  funds,  525,  526. 

diviuends  not  apportionable,  527*  543. 

4P  4 
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Quantity  of  executor*«  estate  im  actiqk,  ^ioiUuimetL 

interest,  527.  ;     .  -      -   -    r 

may  be  apportioned,  527.  .  ^  ■  ■■.       - ,  >-^ 

servant,  527.  i 

apprentice,  527,  528. 

j^arish  appreatioe^y  S89»  690. . 
copyright  5S1,  o^ - 

patent,  ^Sl.  .  ^  vn 

caroome,  531,532.  .  »^^ 

rent,  532.  et  seq.     See  tit.  Rent.  ^  :  * 

rent-fharge  pur  outer  vie,  544s  -  ^--^ 

copyhold  fines,  544,  545 •  - 

money  collected  on  brie&y  545- 
fines  on  renewals,  545. 

damages  to  estate  of  deceased  tenant  for  Ufe»    See  dddenda* 
of  several.executorsy  SfCf  SBl'^S^S*  .- 

each  has  the  whole,  590.  '  ^  .  - 

they  cannot  sue  pn  a  promise  made  joiatljirilb  oae  tf  diMit  592. 
survivorship  as  to  residue,  593.  .'    ;  1 

surviving  executors  entitled  to  reeeivo  oMiie^  Wi|li0iil  dischai^ 
from  executor  of  deceased  co-executori  59S* 
of  executor  of  executor,  594. 

witli  respect  to  cAo^ef  f»  oc^^on,  594.  ^     :  ' 

'^    ^  administrator  de  bonis  non,  431.  594. 

Eroperty  converted  by  original  executor^  ,^c*f  S^* 
is  title  to  choses  in  action,  595%  596i  597. 
scire  Jacias,  583. 
of  feme  covert  executrix,  598. 
ESTATE  PUR  AUTER  VIE, 
description  of,  429. 
when  It  goes  to  executor,  &c.  429. 

executor  of  a  grantee  of  a  rent  pur  auter  vie,  430,  431. 
administralor  de  bonis  non  of  grantee,  431. 
when  assets  in  his  hands,  1024—1026. 
legatee  of,  when  he  must  abate,  843. 
ESTATE  TAIL, 

in  personalty,  vests  absolutely  in  the  legatee,  726.     Sec  p.  425. 
in  heir-looms,  465,  466. 
ESTRAY, 

upon  manor  of  wife,  when  it  goes  to  husband's  executor,  554,  555. 
EVIDENCE.     See  also  tit.  Witness. 

what  admissible  to  rebut  implied  revocation  of  will  by  marriage  and  birth 

of  child,  99—101. 
in  testamentary  causes,  195.  et  seq.     See  tit.  Probate* 
two  witnesses  necessary,  196. 
competency  of  witnesses,  1 96. 
attesting  witness,  197. 
mode  of  proving  handwriting,  198. 
effect  of  evidence  of  handwriting,  199.     See  tit.  Pro^o/e, 
parol  evidence  to  explain  intention,  201. 

to  explain  ambiguity  on  the  Jactum,  201.  et  seq. 
to  show  whether  a  codicil  is  cumulative  or  substituted,  82.  604. 
effect  of  probate  in,  339.  et  seq, 

of  mixed  will  of  land  ana  goods,  not  evidence  to  prove  the  devise 
of  the  land,  215. 


INDEX. 

EVIDENCE,  continued. 

mode  of  getting^  a  will  of  land  out  of  the  ecclesiastical  registry,  in  order 

to  produce  it  in  evidence,  215,  216. 
admissibility  of,  in  construing  a  will, 
general  doctrine,  80^ 

to  rectify  mistake  of  description,  7S7*    See  Addenda. 
as  to  repeated  legacies,  80S. 

to  rebut  presumption  of  satisfoction  of  debt  by  legacy,  808. 
as  to  the  executor's  right  to  the  residue,  9M. 
that  plaintiff'  is  executor  or  administrator,  1158. 
where  necessary,  1158 — 1160. 
what  is  sufficient  1 160. 
probate,  1160. 

letters  of  administration,  1162. 
how  far  probate,  &c.  conclusive,  116S. 
that  defendant  is  executor  or  administrator,  \\9^. 

on  an  issue  of  ne  unques  etsecutor^  the  emus  is  on  plaintiff,  119i* 
proof  of  acts  such  as  to  make  defendant  executor  de  son  tori, 

sufficient,  1194. 
case  of  two  executors,  one  of  whom  does  not  administer  or  prove, 
1195. 
'  notice  to  produce  probate  or  letters,  1195. 

they  need  not  be  shown  in  defendant's  possession,  1195* 
proof  of  identity,  1 195. 
for  plaintiff,  on  issue  joined  on  pleni  administravit^  121 1 — 121S.     See  tit. 

Plen^  administravit* 
for  the  executor,  that  the  assets  are  exhausted,  1213. 
competency  of  witness  for  execuUnr,  1 164. 
legatee,  1164. 

residuary  legatee,  1164.  n*(j)« 
creditor  of  testator,  1164,  1165. 

to  prove  assets  applied  to  the  payment  of  his  debt,  1215. 
co-obligor  in  administration  bond,  li^8. 
competency  of  executor  as  a  witness,  12S8. 

in  support  of  Uie  will  in  an  action  brought  concerning  the  realty, 

12S8. 
inequity,  1176.  126a 
verdict  against  testator  is  evidence  against  executor,  12S8. 
EXCOMMUNICATION, 

does  not  produce  incapacity  to  make  a  will,  46. 
nor  to  be  executor,  121. 
nor  to  sue  for  a  legacy,  121. 
EXECUTION, 

the  goods  of  a  testator  cannot  be  taken  in  execution  ftor  debt  of  exe- 
cutor, 402. 
cases  where  this  rule  is  varied,  40S. 
prisoner  in, 

cannot  be  discharged  without  executor's  concurrence,  450. 

cases  of  exception,  584. 
executor  not  bound  to  revive  the  judgment,  or  charge  execution  de 
nooOf  584* 
how  executor  must  obtain,  582.  et  sea.    See  tit.  Scire  Jaciasm 
when  it  may  be  had  of  the  goods  of  the  testator  in  the  hands  of  his  exe- 
cutor witnout  a  scire Jaeias,  1 127* 

when  a  scire  Jadas  necessary,  1128.    See  tit*  Scire  facias*  . 
several  executors  praying  different  writs  of,  1 193.  n.  {d).  . 
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EXECUTOR, 
^     10  •Cridoesfi  esfemial  to  a  testament,  6,  7.  5$* 

if  appointed  by  word  of  mouth,  the  will  is  uuoQupative,  5Sf  p^  (y*). 
regularly,  may  not  be  instituted,  but  oply  substituted,  io  9.  oodicil,  & 
acceptation  of  the  word,  112. 
differi^t  sorts  of,  112. 
definition  of,  in  its  modem  sense,  112- 
nomination  of,  is  sufficient  to  make  a  will,  1 12. 
who  entitled  under  a  bequest  to,  734. 
Who  is  capable  of  being,  US*  et  neq. 
the  king,  113. 
corporations,  113. 
aliens,  114.  ' 

artificers  going  out  of  the  realm,  115* 
infants,  116. 

sole  executor  infant  cannot  act  till  twenty-oqe,  116. 

whether  if  infiuit  ezequtrix  take  husband  of  f^ll  age  he 
,      .  «haU  have  the  execution,  116,  117.  301,  3QSL 

feme  ct/oert^  116.  et  seg»    See  tit.  Husband  and  Wifit* 
f  peraons  attaint  and  outlaws,  119. 

bankrupts  and  persons  in  mean  or  insolvent  circumstances,  119, 214. 

control  of,  by  appointing  receivers  or  requiring  security,  120. 
viUain,  119*  ii«(4 
persons  excommunicate,  121. 

Roman  Catholics,  121 1 

pcnona  denying  the  Trinity,  &c.,  1 21 . 

persons  not  qualifying  for  office,  121. 
non  compoteSf  121,  122« 
Appointment  of, 

can  only  be  by  testament,  123. 
by  what  words,  123.  et  seq, 

executor  according  to  the  tenor,  123. 

by  words  pointing  at  the  office  or  rights  of  an  executor, 
123. 
^  by  necessary  implication,  124,  125. 

distinction  between  executor  and  overseer  or  coadjutor, 

125. 
may  be  admitted  to  probate  jointly  with  an  express  exe- 
cutor, 126. 
general  by  implication,  after  an  express  limited  appoint- 
ment, 127. 
direction  that  legatees  should  appoint,  127* 
Renunciation  by,  147.  et  seq.  See  tit.  Renunciation^  Addenda  to  p.  155. 
Probate  of  will  by.     See  tit.  Probate. 

he  cannot  rely  on  his  title  in  any  court,  without  probate,  158. 

but  he  derives  his  title  from  the  will  itself,  159. 
what  he  may  do  before  probate,  159.  et  seq.     See  tit.  Probate. 
citation  by  ordinary  to  prove,  185. 

at  the  instance  of  any  party  interested,  185. 
where  the  will  is  destroyed  or  concealed  by  executor,  186. 
penalty  where  executor  administers,  and  does  not  prove  within  six 

months,  187* 
executor's  oath,  188. 

how  administered,  189. 
manner  of  obtaining  probate,  185.  et  seq. 
Estate  of  j^xecutor,  395.  et  seq.    See  tit.  Estate^  Assets. 
his  right  to  the  residue,  898—901.     See  tit.  Residue. 
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EXECUTOR,  continued. 

of  the  efiPect  of  appoiDting  a  debtor  executor,  811«^17* 
at  law,  811. 
in  equity,  815. 
of  the  effect  of  appointing  a  creditor  executor,  817—819. 
by  one  of  several  debtors,  818. 
creditor  sole  executor,  817. 

one  of  several  executors,  818. 
Power  of, 

to  bring  actions,  601. 
to  enter  the  house  of  heir,  602. 
to  take  deeds,  &c.  out  of  heir's  chest,  602. 
to  distrain,  602.  et  seq. 
Stat.  82  H.  8.,  608. 

executors  may  have  action  and  distrain  for  rent  due  in 
testator's  lifetime,  603,  604% 

construction  of  the  statute,  604*— 609. 
to  alien  the  assets,  609.  et  seq*  406t 

he  has  an  absolute  power  over  the  personal  estate,  609. 
even  specific  legacies,  609» 
he  may  mortgage  the  assets,  610. 

a  purchaser  £om  him  is  not  bound  to  see  to  the  applica- 
tion of  the  purchase  money,  610^  611. 
exception  when  there  is  collusion  between  the  executor 
and  purchaser,  611. 
whether  a  sale  in  satisfaction  of  executor's  private 

debtisvalid,  611,  612. 
where  there  is  coUusicm,  legatees  as  well  as  creditors 
may  follow  the  assets,  612. 
he  cannot  purchase  the  assets  from  himsdf,  613. 
he  cannot  bequeath  the  assets,  406. 
to  assign  leases  and  make  underleases,  613. 

when  restrained  by  condition  not  to  assign,  614,  615,  616. 
to  endorse  a  bill  of  exchange,  616. 
to  sien  a  bankrupt  certificate,  617. 

ne  cannot  sign  his  own,  617. 
he  cannot  take  out  a  commission  for  debt  due  to  testator,  617. 
he  cannot  exercise  a  power  of  sale  by  attorney,  617* 
of  executor  of  assurer  to  reassure,  618. 
of  executor  of  assured  to  procure  endorsement  of  policy,  618. 
of  election  by  executor,  618,  619. 

power  of  committee  of  lunatic  executor  to  transfer  stock,  630. 
Duties  of, 

as  to  Uie  funeral,  636.  et  seq.  651.     See  tit.  Funeral. 
as  to  proving  the  will,  ^c,   639,  640.     See  tit*  Probate^  Admu 
nistraiitm. 
^  as  to  die  making  an  inventory,  640—^9.    See  tit.  Inventory. 

as  to  collecting  the  effects,  649. 

consequence  of  not  removing  the  personal  property  from  the 
land,  650. 
as  to  the  payment  of  debts,  651.  et  sea.    See  tit.  Debts* 
order  of  payment  prescribed  by  law,  651-^7i* 
payment  of  inferior  debts  without  notice  of  superior,  676 — 679. 
suffering  judgment  for  inferior  debt,  with  noliet  of  superior^ 
;       676-^7a 
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DvTins  oVf  continued*  «r 

as  to  the  payment  of  debts,  ■"  ..t 

of  l^e  executor's  power  of  preferanoe  among  creditors  of  eqoal 
degree,  679--68-k  ..  .    . 

controlliDg  his  preference  bjr  proceedings  at  law,  679. 
ezeoator^s  right  to  eoofiw  jqdgmeiits^  680. .  See  tit. 
f  Judgtnentm 
by  proceedings  in  equity,  681. 

whether,  after  bill  filed,  he  lean  make  voluntary 
payments,  QS$* 
of  the  executor^s  right  of  retiuner,  685— 69S.    See  tit.  Re- 
tainer, 
as  to  the  pajrment  of  legacies,  69^.  et  $eq.    See  tit.  Legacies. 
nXt  debts  must  be  satisfied  before  any  legacies,  830. 
voluntary  debts,  880. 
«ont»gent  debUi,  880 — 895. 
debts  of  which  executor  has  no  notice,  1106. 
executor's  assent  to  legacy,  848.  et  seq.    See  tit*  Assent. 
at  what  tfime  legacies  ture  to  be  paid,  &4.«^««^.    See  tit.  Pay- 
ment  ofLegadeS' 
'  tofy»hom\e^£cieB  are  to  be  paid,  664.'  se  seq.  .  See  tit.  Payment 
oflAgactes^ 
in  what  curremiy  legacies  are  to  be  paid,  8d4. 
delivery  of  specific  legacies,  884^  885.  ^ 
!igvtb4iM'p^rment  of  the  residue,  895;e^-#«f.    See  tit.  Aentf»«. 
as  to  distribation,  905.  ei  seq.    See  tit.  Disirikition. 
'"    ^  -  whM  are  assets  in  his  hands,  1011.  ei  seq.    See  tit.  Assets. 
Liability  of,   See  tit.  Action,  Remedy,  Accounts. 

in  respect  of  the  acts  of  the  deceased,  1058-— 1085. 
in  matters  of  contract,  1058 — 1063. 
to  do  a  collateral  act,  1059. 
tliough  not  named,  1060. 
accruing  after  testator's  death,  1060,  1061. 
where  contract  was  personal  to  testator,  1061 — 1063. 
in  matters  of  tort,  1063—1070. 

rule  actio  personalis  moritur  cum  persona,  1063. 
examples  of  the  rule,  1064. 

the  executor  may  be  in  many  cases  made  liable,  by 
suing  him  in  form  ex  contractu^  1065 — 1067. 
of  executor  of  rector,  &c.,  for  dilapidations,  1068. 
for  breaches  of  trust,  1070. 
on  debts  of  record,  1070,  1071. 
on  joint  contracts,  1071 — 1073.     See  Addenda,  1072. 
on  covenants  concerning  the  realty,  1073. 
on  contracts  between  landlord  and  tenant,  1074^ — 1080. 

personal  responsibility  o^  executor  for  rent  in  his   own 
time,  1076—1080. 
to  complete  the  work  of  testator,  1103. 
of  executor  of  vendee  to  complete  purchase,  1080. 
to  exonerate  specific  legacies,  1081. 
as  to  apprentices,  1082. 
as  to  poor's  rate,  1082,  1083. 
as  to  debts  of  husband  and  wife,  1083,  1084. 
as  to  an  action  for  work  and  labour  with  a  view  to  a  legacy, 
1084. 
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Liability  OF,  con/fittiee/. 
in  matters  of  tort, 

-■'  executor  erf*  tenant  for  life  who  neglects  to  renew  a  lease,  1065. 
as  to  admission  to  copyholds,  1085. 
as  to  judge's  executor  certifying  bill  of  OKceptions,  1085. 
ai  to  completing  gift  of  testator,  1085* 
in  respect  of  his  own  contracts,  1086—1104. 
as  executor, 
.         upon  contracts  made  as  executor,  1087 — 1090* 

promise  to  pay  money  awarded  after  testator's  death, 
1087. 
money  not  due  till  testator's  death,  1087* 
on  an  account  stated  as  executor,  1087*^  1088* 
money  paid  to  his  use  as  executor,  1088. 
not  money  lent  to  him  as  executor,  1088. 

nor  money  had  and  received  by  him  as 
executor,  1069. 
personally, 

there  must  be  a  good  consideratiea,  and  the  promise  must 
be  in  writing,  1090. 
what  is  a  suffident  consideration,  1091-^1096. 
what  is  a  sufficient  writing,  1096. 
on  a  submission  to  arbitration,  1097— >1099« 
for  acts  done  under  bis  power  of  attorney^  1099. 
with  respect  to  the  expenses  of  the  funeral,  1099^—1101. 
contiauing  testator's  trade,  1101—1104. 
on  a  dewutaviif  1104—1180.      See  tit,-2>sooi/ai^,  Ac^ 

counts*  T( 

in  what  cases  charged  with  interest,  1152— 1187if    See  tit. 
Interest* 
remedies  against.    See  tit.  Remedies* 
at  law,  1 184—1238. 
in  equity,  1239—1262. 

where  the  will  is  destroyed  or  concealed  by  him,  186« 
in  the  ecclesiastical  courts,  1263—1270. 
legacy  to, 

when  he  can  take,  without  accepting  the  office,  795.    See  tit.  Con* 

ditional  Legae^m 
when  property  is  given  to,  as  trustee,  taking  probate  is  an  acceptance 
of  uie  trust,  7^* 
Several  executors,  127. 
in  several  degrees,  127.    • 

substituted  executors,  127, 128. 

if  an  instituted  executor  accepts  the  office,  .the  substitutes 
are  all  excluded,  127. 
exceptions,  127, 128. 
in  case  the  first  becomes  a  traitor,  128. 
are  considered  as  an  individual  person,  127* 
title  of,  proved  by  probate  granted  to  one,  1161. 
must  all  join  in  bringing  actions,  627*    See  tit.  Parties. 
infants,' 627. 

executor  who  has  renounced,  627. 
no  more  need  be  sued  than  have  administered,  1 1 89. 
for  distinct  parts  of  the  propeicty»  isl. 

quoad  creditors,  they  are  all  one  executor^  I8L 


INDEX. 

EXECUTOR,  continued. 

Sbvkral  v%xcJ3TOB.Sy  continued. 
executor  of  one  of, 

no  interest  traMmissible,  except  to  executor  of  curviiror,  1S4. 
even  although  one  alone  proves  and  the  reat  renounce,  155. 
renuociiUion  bjr  all,  154. 

consequences  of^  154,  155. 
renunciation  by  aome  only,  155. 

an  executor  renouncing  may  sue  his  co-executor,  156. 
so  if  he  neither  proves  nor  acts,  618. 
probate  mnted  to  one  enure3  for  the  benefit  of  all,  210.  1 161* 
double  probate,  21 1  • 

where  there  are  several  executors  with  distinct  powers,  or  fo 
distinct  portions  of  time,  21 1. 
estate  ^  one  of  several  executors,  591.  et  seq.    See  tit.  Estate. 
afin«>foi«hip  as  to  residue,  59S.  897. 

they  cannot  sue  on  a  promise  made  jointly  with  one  of  them,  592. 
power  of  one  of  several  executors,  620 — 622. 
of  the  survivor,  628. 
exercise  ^f  power  given  to  several  to  sell  land,  62S. 
when  one  renounces,  623. 
by  surviving  executors,  625. 

by  a  single  survivor,  625,  626. 
equitable  relief,  627. 
when  one  executor  may  sue  the  other,  627* 

in  equity,  1178. 
an  executor  may  prove  under  co-executor's  bankruptcy,  627. 
^en  an  executor  liable  for  deoastemt  of  a  co-executor,  1118.  el  seq- 

See  tit.  Devastavit. 
pleasby,  1198.  1218, 1219. 
judgment  against,  1218,  1219. 
Executor  of  executor, 

where  there  is  a  sole  executor,  his  executor  represents  the  first  tes- 
tator, 133. 
not  unless  the  first  executor  proves  the  will,  134. 
if  there  are  several  executors,  no  interest  is  transmissible,  except 
to  the  executor  of  the  survivor,  134.  156. 

not  even  where  one  of  several  proves,  and  the  rest  re- 
nounce, 135. 
his  estate,  594.  et  seq.     See  tit.  Estate. 

executor  o^Jeme  covert  executrix,  134.  \56» 
if  executor  dies  before  probate,  his  executor  does  not  represent  the 

first  testator,  165. 
no  new  probate  necessary  for,  211. 

diocesan  probate  by,  after  prerogative  probate  by  first  executor,  176. 
his  power,  628 — 631. 

when  he  can  execute  a  power,  629. 
remedies  against,  1235. 

for  a  devastavit  of  first  executor,  1235. 

debt  on  a  judgment  against  the  first  executor  suggesting  a 
devastavit,  1226,  1227.  1235. 
Administrator  of  executor. 

does  not  represent  first  testator,  133. 

cannot  sue  for  double  value  of  lands  held  over,  tliough  tenant 

attorned  to  him,  33.  n.  (c). 
administrator  durante  minoritate  of  executor  of  executor  re- 
presents first  testator,  134.  n.  (d). 
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EXECUTOR,  co/i/tw«a/. 

Limited  executor,  129.  et  seq, 
in  point  of  time,  129,  ISO. 

as  to  when  he  fihall  begin  his  office,  129* 
as  to  when  he  shall  cease,  ISO. 
in  point  of  place,  ISO,  1  SI. 

in  various  countries,  ISl. 
in  point  of  subject  matter,  ISl.  ' 

as  to  creditors,  distinct  executors  are  all  as  one  executor^  ISL 
conditTonal  executor,  ISl,  1S2.  799. 
EXECUTOR  DE  SON  TORT, 
definition  of,  1S6. 
may  be  of  a  term  of  years,  1S7. 
what  acts  constitute,  1S6 — 1S9;  see  also  p.  150. 
is  not  a  question  for  a  jury,  HI . 

cannot  be  purged  by  a  subsequent  grant  of  administrationi  14S.  n.  (z). 
what  acts  do  not  constitute,  1S9--141. 

whether  there  may  be  a  lawful  executor,  and  an  executor  de  s&n  iortf 
at  the  same  time,  1S9. 
liability  of,  141.  et  seg. 

m  an  action  by  a  creditor,  141—144. 

by  a  creditor  administrator  for  his  own  debt,  819. 
he  shall  be  named  executor  generally,  141. 

consequence  of  his  pleading  ne  ungues  executor ^  141,  142. 
not  liable  beyond  the  assets  come  to  his  lands,  142. 
plea  o^plen^  administravit  by,  142. 

may  be  pleaded  with  ne  ungues  executor ^  142. 
he  may  show  the  payment  of  debts  under,  142. 

of  equal  or  superior  degree,  676* 
he  may  show  the  delivery  of  the  assets  to  the  r^htful  e^:- 
ecutor,  142. 
secuSi  after  action  brought,  143. 
he  may  show  payment  of  debt  of  superior  degree  aft^ 
action  brought,  675. 
retainer  by,  for  his  own  debt. 

cannot  be  pleaded  or  given  in  evidence,  14S. 
though  of  superior  degree,  143. 
if  he  were  sued  as  executor  generally,  and  pleads'a 
retainer,  the  plaintiff  may  reply  that  he  is  executor 
de  son  tort,  143. 

if  he  gives  the  retainer  in  evidence,  the  plaintiff 
may  show  who  is  the  rightful  executor,  14S. 
may  be  legalized  by  administration  obtamed  pendertte  lUcf 
143,  144.  397. 
he  may  rejoin  that  fact  puis  darrein  continumtce^  144. 
in  an  action  by  the  rightful  executor,  144. 

he  may  give  in  evidence,  in  mitigation  of  damageSf  payments 
made  m  a  course  of  administration,  144. 
but  he  cannot  plead  them  in  bar,  144. 
he  shall  not  be  allowed  them,  where  the  assets  are  npt 
sufficient  for  debts,  145. 
whether  the  executor  de  son  tort  of  an  executor  de  son  tort  is  liable 
for  a  deoUstavithy  the  first,  1064.  n.  (f). 
effect  of  his  acts  on  assets  aliened  by  him,  145. 
all  his  lawful  acts  are  ^ood,  145,  146. 
qualification  of  this  rule,  147* 
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EXECUTOR  DE  SON  TORT,  continued.  -  ?  /  i1  /^S 

he  cannot  bring  any  acticm  in  right  of  the  deceiwd,  OOl. 
di«re  cannot  be  an  administrator  He  sen  #orl,  141.  n.  (f). 
EXECUTOR  ACCORDING  TO  THE  TENOR, 

hovr  appointed,  123. 
EXECUTORY  INTEREST, 
pastes  to  executor,  576. 
EXONERATION, 

of  tlM  real  estate  by  the  personal,  104^. 

heir  or  devisee  who  has  been  forced  to  pay  a  bond,  shall  be  reim- 
bursed out  of  the  personal  assets,  1(M9. 

so  of  a  mortgage,  1043. 
not  so  as  to  disappoint  any  person  haTing  a  prior  claim  to  be 

satisfied,  1043,  1044. 
it  can  only  take  place  where  the  debt  is  the  froper  debt  of 
deceased,  104^—1047. 
of  real  estate  diarged  with  debts  and  legacies,  1047* 
of  the  personal  estate  by  the  real,  1048. 

what  words  in  a  will  shall  exempt  die  personal  estate  from  payment 
of  debU  and  legacies,  104-8 — 1058. 

legacies  given  out  of  particular  fund,  lOM. 
of  specific  legacies,  1081, 1082. 


FALSE  IMPRISONMENT, 

action  for,  does  not  survive  to  executor,  514. 

nor  against  him,  1063. 
FAMILY, 

who  entitled,  under  description  of,  in  a  will,  734. 

when  they  take  jver  capita  and  when  per  stirpes^  931.  n.  (o). 
FATHER, 

his  rights,  to  the  grant  of  administration  to  his  son,  252. 
to  the  residue  of  his  son's  effects,  924. 
to  share  with  his  widow,  924. 
FEAR, 

will  obtained  by,  34, 35. 
FELO  DE  SE, 

presentment  or  inquest  of,  when  removable  by  certiorari  and  traversable 

by  executors,  587, 588. 
administration  to  the  effects  of,  259. 
FELON, 

incapable  of  making  a  will,  45. 
of  beine  an  administrator,  267. 
unless  pardoned,  45. 
he  may  make  a  will  as  executor,  45. 
Jelo  de  se,  mcapable  of  making  a  will,  45. 
administration  to  effects  of,  259. 
FEME  COVERT.     See  tit.  Husband  and  Wife. 
FINES, 

imposed  upon  testator,  liability  of  executor  for,  1071* 
copyhold,  544.  1085. 

nsH, 

when  they  pass  to  executor,  447,  448, 449. 
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FIXTURES,  :   ;    ^  ;•  •  --%r~- 

general  rule  as^tOy  467* 
what  18  an  annexatioo  of  a  chattel  to  tlie  freehold,  467--i69» 

coostructive  annexation,  409.  .i 

when  executor  is  entitled  to  sever,  470.  et  seq,  ^ 

right  of  executor  of  tenant  in  fee  against  the  heir,  470— 479.  " 

old  rule,  470,  471. 

relaxations  as  to  trade  fixtures,  471 — 4-73.  Z 

as  to  fixtures  for  omasneni  or  convenience, 
47S--I76- 
against  devisee,  476,  477* 
right  of  executor  of  tenant  for  Ufe  or  in  tail  as  against  remainder- 
man, 477— MO- 

as  to  trade  fixtures,  477 — 480. 
as  to  omapiental  fixtures,  480. 
ca^  of  fixtures  between  landlord  and  teimnt,  480^—488. 

executors  of  tenant  not  entitled  to  fixtures  set  up  fiw  agriculture, 

481. 
case  of  a  conservatory,  482. 
case  of  a  pump,  48S. 
FORCE, 

will  obtained  by,  34. 
FOREIGN  ATTACHMENT, 

how  far  executors  are  within  the  custom  of,  1236,  1237. 
FOREIGNER.    See  tit.  Alien. 
capacity  of,  to  make  a  will,  10. 
friend, 

may  be  executor,  114.  '  '  -     'x 

may  be  administrator,  267«r 
enemy, 

whether  he  may  be  executor,  114, 115.  .  ■   ■  1 

probate  of  will  of,  204.  et  seq. 

if  the  deceased  leifl  no  personalty  in  this  country,  bis  wiU  need  not 
be  proved  here,  204.  ^ 

but  if  B  foreign  executor  has  to  bring  a  suit  here^  there  muat  be 
administration  ad  litem,  204. 
a  will  made  abroad,  of  property  here,  must  be  proved  here,  205. 
administration  to  efiPects  of,  257.  «>- ^<^^ 

validity  of  will  of,  •   «^ 

the  court  here  will  be  guided  by  the  law  of  the  country  of  dondifiV*! 
.    305.208. 
distribution  of  effects  of,  931 — 035. 

shall  be  according  to  the  country  of  domicil,  932. 

rules  for  ascertaining  the  domicil,  933—935.  ,  '; 

feme  covert  foreigner  and  domiciled  abroad  may  make  a  will,  44*  . 
FRAUD,  . 

will  obtained  by,  35. 

cannot  be  set  aside  in  equity,  35,  S  s 

what  fraud  will  annul  a  will,  35.  -  '  ^ 

probate  obtained  by,  342 — 344. 
FREEHOLD, 

actions  for  trespasses  to,  do  not  survive  to  executor,  514.  i 

actions  on  contracts  relating  to,  when  they  survive  to  executcn*,  5I&iSee 
tit.  Covenant.  ' 

FRIENDLY  BILLS,  .    !  si 

what  they  are,  1177.  -  o  i  ..ir? 
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FRIENDLY  SOCIETY, 

debt  due  by  officer  of,  in  what  rank  his  executor  must  pay  it,  655. 
FRUIT, 

whea  it  paasea  to  heir,  and  when  to  executor,  450.  i5S. 
FUNDS. 

public.    See  tit.  Stocks.  ■ 

FUNERAL, 

cxpeniies  of, 

what  allowable  to  executor  as  against  creditors,  636 — 638. 

as  against  legatees,  638, 639. 
allowed  out  of  the  estate  in  preference  to  a)l  debts  and  duties, 
of  an  intestate  freeman  to  be  deducted  out  of  the  whole  personal 
estate,  958. 

of  hie  child,  who  dies  after  him,  out  of  the  child's  orplianage 
share.  958. 
liability  of  exeautor  for,  when  he  has  given  no  directions  for  the 

burial,  1099— 1101. 
charge  of,  upon  land,  its  effect  as  to  exonerating  tlie  iiersonallyt 
1052. 
whether  a  husband  can  throw  his  wife's  funeral  charges  on  her  s^anite 
estate,  1084. 
FURNITURE, 

what  parses  by  a  beque&t  of,  752. 


OAUZ, 

GENERAL  "WORDS, 

of  bequest,  when  res 
GIFT.     See  Ut.  Donatio  MortU  i 

deed  of,  may  operate  as  a  will,  54. 
but  a  gift  Mder  vivos  cannot,  56. 

executor  not  compellable  to  complete  gift  of  tettatm-,  10S5. 
GOODS, 

what  passes  by  description  of,  748.    See  tit.  Legacv, 
GOODS  SOLD  AND  DELIVERED, 

by  executor,  he  may  declare  for,  as  such,  569. 
GOVERNMENT, 

legacy  to,  735,  736. 
GRANDCHILDREN, 

who  can  take  under  description  of,  in  a  wilt,  725. 

cannot  take  under  description  of"  children,'*  722. 

not  entitled  under  the  custom  of  London,  946,  947. 
GRANDFATHER, 

preferred,  in  degrees  of  kindred,  to  an  uncle,  928. 
postponed  to  brothers  and  mten,  927. 
by  the  mother's  side,  928. 
GRASS, 

action  for  cutting,  when  it  survives  to  executor,  515. 

when  it  gi>eB  to  the  heir,  and  when  to  the  executor,  154. 
GUARDIAN, 

at  what  sge  an  infant  may  choose,  13. 

distincrion  between  infant  and  minor  as  to  nominatioil  Op  9&9l 

his  right  to  administration  durante  mtnoritate,  299. 
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H. 

HALF  BLOOD, 

is  equally  near  of  kin  with  the  whole  blood,  252. 

equally  entitled  to  grant  of  administration,  252.  ' ' 

equally  entitled  to  a  distributive  share  of  effects,  916. 929. 
HANDWRITING, 

proof  of,  ' 

mode  of  proving  handwriting  in  spiritual  court,  198. 
*  not  sufficient  alone  to  set  up  a  disputed  will,  50.  il.  (t).  199. 

rule  that  on  proof  of  signing,  instructions  and  knowledge  of  contents 
sfiall  be  presumed,  199. 
exceptions,  200.     See  tit.  Probate. 
HAWKS, 

whether  they  pass  to  executor,  M7.  n.  lb). 
HEDGES,  " 

cut  down  or  severed,  executor  shall  have  them,  452. 
HEIR, 

his  title  in  certain  respects  exclusive  of  the  executor.    See  title  Estate, 
Heirloom. 
to  chattels  real,  420.  ei  seq. 
to  estate  pur  auter  vie,  429,  430. 
to  mortgages,  431 — 433. 
to  chattels  animate,  448, 449. 
to  chattels  vegetable,  450.  et  seq. 
to  heirlooms,  &c.,  461.  ^  seq> 
to  fixtures,  470.  et  seq. 
to  property  converted  in  equity,  414—418. 
to  actions  on  covenants  real,  518 — 521. 
power  of  executor  to  enter  the  house  descended  to  heir,  to  remove  goods, 

602. 
power  of  heir  to  distrain  goods  of  executor  damage  feasant,  602. 

consequence  of  executor  not  removing  effects  from  the  land,  650* 
what  he  shall  bring  into  hotchpot  under  the  statute  of  distributions,  9^ 
his  title  to  a  filial  portion  under  the  custom  of  York,  951,  952. 
who  are  entitled  under  the  description  of  '*  heirs  "  in  a  will  of  personalty, 
726. 

legacy  to  A.  and  the  heirs  of  his  body,  726. 
«  the  heirs  of  A:'  or  «  my  heir,"  727. 
"  my  heirs  or  next  of  kin,"  728- 
when  the  heir  entitled  under  the  word  *<  family,"  734. 
if  the  obligor  makes  the  obligee  his  executor,  in  what  cases  he  may  sue 

the  heir,  818. 
when  put  to  an  election,  as  to  a  legacy,  888. 
assets  m  his  hands,  1039. 
ilrKetl  entitled  to  be  exonerated  by  the  executor,  1039.  et  seq.    See  tit. 

Exoneration  • 
not  bound  by  ancestor's  obligation,  unless  named,  1061. 
executor  of, 

liability  with  respect  to  bond  of  ancestor,  1059. 
of  vendor  or  purchaser, 

when  entitled  to  the  estate  sold,  415. 1081. 
when  entitled  to  have  the  purchase  money  paid  by  executor,  1080. 

applied  to  his  use,  1080,  1081. 
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HEIRLOOMS, 

what  they  are  strictlvy  461. 

must  go  to  the  heir  by  custom^  462. 

umble%  ii)Uit  be  of  a  ponderous  nature^  462. 
not  deyi8id>le  to  executors,  462. 
^      but  alienable  by  the  deceased  in  his  lifetlme>  463« 
chattels  in  the  nature  of,  463. 

inonuments,  coat  armou^,  &c«  463. 

coffin  and  shroud,  463* 

cdlar  of  S.S.  and  Garter,  463. 

ancient  horn,  464* 

journals  of  ^be  house  of  lords,  464. 

charters  and  deeds  belonging  to  inheritance,  464. 

box  in  which  they  are  kept,  464,  465. 
chattels  settled  or  devised  as,  465. 

proper  mode  of  limitation,  465»  466. 
chattels  which  go  to  tlie  successor  of  corporation  sole,  in  the  manner  of, 

466  467- 
HOTCHPOT.     Sec  tit.  Disiribution. 

doctrine  of,  under  the  statute  of  distributions,  918* 

advancement  by  motker  shall  not  be  brought  into,  9X8. 

a  child  shall  not  bring  into,  for  the  benefit  of  the  mother,  919. 949. 

doctrine  of,  under  the  customs,  947-  ct  seq.    See  tit.  Advancement, 
HOUNDS, 

pass  to  executor,  447. 

bequest  of  things  *<  in  and  about,*'  750. 
of  heir,  power  of  executor  to  entert  to  remove  goods,  602. 
^,..  wbeve  testator  contracts  to  build,  liability  of  e^cecutor  to  complete  the 

^   ^  works,  1103. 
HOUSEHOLD  GOODS, 

what  passes  by  description  of,  in  a  will,  749. 

'*  goods  and  chattels  in  and  about  the  house.*' 
«*  household  furniture,"  752. 
**  household  effects,"  752,  753. 
HUSBAND  AND  WIFE. 
Husband, 

his  right  to  be  his  wife's  administrator, 242.  etseq.  SeeiiL  Adminisirator. 

right  of  his  representatives,  244.  293. 
his  right,  after  her  death,  to  her  effects,  910. 
right  of  his  representatives,  910. 

to   her  chattels  real,   where  vested   in   his  possession  during 
coverture,  439. 

her  administrator  trustee,  for  his  representatives,  of  those 
not  vested,  439. 
to  her  choses  in  action,  564  —  566* 
liability  of  him  or  his  executor  for  debts  of  wife,  1083,  1084. 

before  marriage,  1083. 
during  marriage,  1084. 
his  liabiUty  for  devastavit  of  wife  executrix,   1128 — 1130.    See  tit. 
Devastavit, 
Wife.     See  tit.  fVidotv. 

Capacity  ofxxiife  to  make  a  toill,  39 — 44. 

she  may  make  a  will  as  executrix,  40.  245. 
she  may  make  a  will  by  her  husband's  assent,  40. 
what  is  a  sufficient  assent,  41. 
assent  only  available,  if  he  survive,  41. 
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HUSBAND  AND  WIFE,  co«/i«M£r(/. 
Wife, 

Capacity  of  wife  to  make  a  toUlf 

a  wid<Av  may,  by  recognition,  set  up  a  will  made  daring  cover- 
ture, 41.  111. 
she  may  make  a  will  in  pursuance  of  agreement  before  marriage, 
or  under  a  power,  42. 245. 
such  a  will  not  available  without  probate,  42.211. 
mode  of  obtaining  probate,  42.  n.  la). 
it  may  be  proved  without  the  husband's  consent,  42. 21 1. 
effect  of  such  probate,  42. 
form  of  probate,  212.  245. 

not  revoked  by  her  surviving  her  husband.    See  Ad* 
denda,  p.  94. 
she  may  make  a  will  of  her  separate  property,  43. 
in  reversion  as  possession,  43* 
of  the  accretions  of  her  separate  property,  43,  44. 
property  acquired  by  a  widow  cannot  pass  by  a  wiU  niade  durinj^ 

coverture,  44. 
will  of  feme  sole  revoked  by  marriage,  44. 94. 
wife  of  husband  banished  by  statute,  44. 
the  queen  consort,  44. 
wife  foreigner  and  domiciled  abroad,  44. 
Wife  executrix  f 

may  make  a  will,  40. 

whether  if  infant  executrix  take  husband  of  full  age,  heftUdl 

have  the  execution,  116,  117. 
cannot  accept  the  office  without  her  husband's  cohseii/t,  11 7* 
administration  taken  by  her,  presumed  to  be  with  his  con* 

sent,  117.  n.  (z). 
if  she  administer  without  his  consent,  whether  he  i$  boilad, 
117,  118. 
cannot  be  compelled  by  her  husband  to  accept  the  office,  118. 
hoW  far  she  is  bound,  if  he  administer  without  her  consent, 
118. 
her  liability,  as  survivor,  for  husband's  devastavit f  1129*  llSO* 
husband  a  trustee  under  1  Wm.  4.  c.  60.,  1261. 
her  estate  as  executrix,  598. 
how  far  she  entitles  her  husband  to  the  assets,  407.. 
power  of  her  husband,  633; 
her  power,  632. 

she  cannot  sue  without  her  husband,  633. 
nor  be  sued,  1189. 
her  appointment  of  a  proctor,  633; 
injunction  to  restrain,  from  getting  in  assets  when  her  husband 

not  amenable  to  process,  1243.  1294. 117.  n.  (y). 
ne  exeat  regno  against,  1245,  1246. 
attachment  against,  for  want  of  answer,  1246. 
administration  de  bonis  non  at  her  death,  245. 
JVj/e  administratrix. 
her  estate,  598. 
her  power,  632. 

Sower  of  her  husband,  633. 
er  liability  for  husband's  devastavit,  1129,  1130. 
Wife  next  ofJcin  to  an  intestate. 

administration  shall  be  granted  to  her,  267. 
^  4  Q  3 


INDEX. 

HUSBAND  AND  WIFE,  continued. 
Wife, 

IVife  next  of  kin  to  an  intestate^ 

administration  shall  be  granted  to  her^ 

not  without  her  husband's  consent,  267* 
how  committed  to  her,  2$7- 
to  whom  her  distributive  share  shall  be  paid,  810.  87 !•  936. 
Legacy  to  thetoifey 

wnere  an  executor  may  set  off  debts  due  from  husband  against  a 
legacy  to  the  wife,  810,  811. 
set  off  by  administrator  against  husband  of  next  of  kin,  810. 
must  be  paid  to  the  husband,  871* 

when  and  how  the  husband  may  be  compelled  to  make  her 
a  provision  out  of  it,  871 — 874. 
children  of  the  marriage,  873. 
to  widow.     See  tit.  Widow, 
Widoxps  right  to  he  her  husband's  administratrix^  246,  247.    See  tit. 
Administration, 
Stat.  21  H.  8.  c.  5.,  246. 

she  is  usually  preferred  to  next  of  kin,  246.     See  Addenda. 
forfeiture  by  divorce,  247. 
Widow's  right  to  a  share  of  her  husband's  «^*,  911— 915.  942. 
et  sc^» 
her  common  law  right  by  writ  de  rationabili  parte  bonorum^  2. 
her  right  under  the  statute  of  distributions,  911 — 915. 

under  the  customs  of  London  and  York,  942.  et  seq. 
See  tit.  Distribution, 
Chattels  real  ofwi/bf 

right  of  husband's  executor  to,  434.  et  sea, 

if  they  remain  in  statu  quo^  she  will  oe  entitled,  and  not  the 
executor,  434,  435. 

what  amounts  to  a  disposition  by  the  husband,  such  as 
to  bar  her  right,  435—438. 
right  of  wife's  administrator  to,  438.  et  sea. 

those  vested  during  coverture  go  to  tne  husband  Jure  mariti, 
438,  439. 

secus,  of  those  not  vested,  439. 
Separate  property  of  tvifey 

by  ante-nuptial  settlement,  484. 

ante-nuptial  agreement  in  writing,  485. 
by  post-nuptial  settlement,  485. 
by  wife's  separate  trading,  488. 
by  savings  from  wife's  separate  property,  488,  489. 
by  gifts  from  the  husband,  489.  498. 
by  gifts  from  third  persons,  497. 
pin-money,  &c.,  490. 

similar  allowances,  490,  491. 

savings  out  of,  when  liable  to  husband's  debts,  491. 
paraphernalia,  491—497.     See  tit.  Paraphernalia. 
Chases  in  action  ofxdjby 
what  they  are,  548. 

1.    right  of  executor  of  husband  when  wife  survives,  548.  et  seq, 
rule  that  wife  is  entitled,  unless  husband  reduced  them  into 
possession,  549. 
instances, 

bond  to  wife  dum  sola,  549. 
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HUSBAND  AND  WIFE,  continued. 
Wipe, 

Choses  in  action  oftoifCf 

instances, 

bond  to  busband  and  wife  during  coverture,  549. 

to  wife  alone  during  coverture,  549. 
bill  or  note  to  wife  dum  sola^  549,  550. 

to  wife  during  coverture,  550^  55 if 
552. 
stock,  552, 553. 
arrears  of  rent,  553,  55^ 
tithes,  554. 
estray,  554. 555* 

portion  of  orphan's  chamber,  555* 
nusband-and  wife  lost  in  the  same  ship,  555. 
what  amounts  to  a  reduction  into  possession  by 

husband,  555*  et  seq. 
mere  intention  insufficient,  555^  556. 
mere  appropriation  of  fund  insufficient,  556* 
receipt  by  busband,  556* 

what  does  not  amount  to,  556. 
receipt  as  trustee,  557. 
effect  of  proceedings  in  law  and  equity,  558—560. 
effect  of  arbitration,  560. 
agreements  pendente  Ute,  560^  561. 
when  executor  of  husband  entitled  by  ante-nuptial  set- 
tlement, 561 — 563. 

by  post-nuptial  settlement,  563. 
2.  right  of  administrator  of  wife  when  husband  survives,  564.  et  seg. 
distinction  between  husband's  rights  individually,  and  as 

administrator  to  wife,  566. 
as  to  judgments  and  decrees^  566* 
her  choses  in  action  as  executrix  and  administratrix,  634,  635^ 


I. 

IDIOT, 

capacity  of,  to  make  a  will,  14,  15. 

who  is  to  be  considered,  15. 
capacity  of,  to  be  executor,  121* 
IF, 

the  word,  construed  "  when,"  716. 
ILLEGITIMATE  CHILDREN.    See  tit.  Bastard. 
ILLUSORY  APPOINTMENTS, 
doctrine  of,  875. 

(1  Wm.  4.  c.  46«)  valid  in  equity  as  well  as  law,  875,  876. 
IMPORTUNITY, 

lesal  sense  of  the  word,  36. 
wCl  obtained  by,  36. 
IMPERFECT  PAPERS, 

rule  as  to  testamentary,  53. 

distinction  between  <*  imperfect"  and  **  unexecuted,^  52. 
INDEMNITY. 

whether  executor  entitled  to,  against  contingent  debts,  before  parting 
with  assets  to  legatee,  832.  e/  seg. 

4Q  4 


INDEX. 

INDENTURE,  -  ^       J   i  '  ' 

may  opc|^lt^a»-^  willy  M. 

*^"  w£iniiti>atft>^ 

property  in,  when  assets  in  the  bands  of  an  exwutoi^  101^-**-lQ80u  j 
commission  allowed  to  executors  in^  1139.  / 

INFANT, 

capacity  of,  to  make  a  will,  IS.  et  seg. 

males  above  fourteen,  females  above  twelve,  IS* 
if  they  have  sufficient  discretion,  H. 
;  cannot  make  ^  will  earlier  by  custom,  H. 
"^  "^  after  that  age,  may  make  a  will  without  consent  of  guardian,  14. 
may  make  it  on  the  day  of  attaining  that  age,  14b 
republication,  bv  approval  at  that  age,  of  wiU  made  during 
minority,  14*  111. 
at  what. age  q^ipable  of  choosing  a  guardian,  IS.  299*^ 
assl^ment  of  guardi^  by  ordinary,  299« 


*/'  ~> . 


^^ '  ^t£tayi>e  appointed  executor  at  any  age,  116. 

sole  executor,  oME^not  act  till  twenty-one,  116. 

whether  if  an  executrix  infont  take  husbaadof  fuU  age,  he  shall 
have  executiomllG,  117* 
^biUjyaelg^Uy  does  not  lie  for  account  of  admiaistratioaa^^  1242. 
^  '*'  cliini^ot  consent  to  probate  in  common  form,  191. 

^  ^_,..  next  .pf  ki.a,.   ..•,....  ^      ■  .< •        •    .      .    ,..->,'.r.."v 

ju- .  admihistratioh  granted  to  another  durante  minoritate^  267» 

ca^e  where  a  feme  covert  is  a  foreigner  and  a  mipor,  fG7i '  -  ' 
distinction  between,  and  a^  minor,  299. 
^  .cQi^vjer^lou  off  fop^rty  by  uustees  of,  418. 
^  T^.'|i^tneht  of  distrwuive  share  due  to,  9S6.  - 
fegkcyto, 

at  what  lime  to  be  paid,  859. 
to  whom  to  be  paid,  865 — 868, 
Stat.  36  Geo.  3.  c.  52.,  867. 
when  executor  may  allow  maintenance  out  of,  868. 
when  the  court  will  order  it,  869. 
INFLUENCE, 

will  obtained  by,  36,  37. 
what  sort  will  annul  a  will,  36,  37. 
INJUNCTION, 

to  restrain  feme  covert  executrix  from  getting  in  the  assets  when  her 

husband  is  not  amenable  to  process,  1 17. 
to  restrain  insolvent  or  bankrupt  executor,  120. 

to  restrain  assignees  of  bankrupt  executor  from  paying  over  the 
fund  to  him,  120.  n.  («). 
to  restrain  creditor  from  proceeding  at  law,  1176.  el  seg. 
cannot  be  had  until  there  is  a  decree,  1177. 
ground  on  which  it  is  granted,  1176. 
a  legatee,  as  well  as  the  plaintiff  or  defendant,  may  apply  for  it, 

1177.  n.(/?). 
it  may  be  obtained  by  motion  in  the  existing  suit,  1177. 
allowance  of  costs  to  the  plaintiff  at  law,  1179. 
consequence  of  executor  permitting  the  creditor  to  proceed  at  law 

after  a  decree,  1179. 
after  a  judgment  obtained  at  law  against  the  executor,  1179—1183. 
proper  form  of  order  of  injunction,  1178.  n.  {i/). 


INDEX. 

INJUNCTION,  continued. 

to  restrain  suit  for  legacy  in  the  spiritual  court,  1268,  1269. 
to  restrain  the  controverting  a  will  in  the  spiritual  court,  S44;*    8^  Add* 
to  restrain  publication  of  testator's  letters,  1172. 
INOFFICIOUS  WILL,  801. 

INSANITY.     See  Lunatic,  Weakness.  ..  '     .  , 

whatU,  16--80.  /      . 

partial  insanity,  24s 
onus  of  proof  on  party  asserting  it,  17. 
will  made  by  person  insane,  16,  17« 

does  not  become  valid  though  testator  recover  his  mind>  17* 
during  lucid  interval,  17 — ^• 

transfer  in  such  case  of  onus  orobandif  17* 
: "»''  what  is  proof  of  lucid  intervaJ,  18. 

act  of  making  rational  will,  19 — 23. 
distinction  between  delnrium  and  insanity,  28. 
a  will  may  be  established,  though  all  the  attesting  witnesses  depose 
to  testator's  insanity,  SO. 
will  not  revoked  by  subsequent  insanitv,  17.  98. 

republication  of,  after  recovery  of  mind,  111. 
an  insane  person  cannot  be  executor,  121. 

grant  of  administration  to  anodier  when  executor  becoinea  insaney 
122. 
revocation  of  administration  granted  to  administrator  who  has  liecome 
insane,  361. 
INSOLVENT, 

appointed  executor,  probate  cannot  be  refiised  to,  119. 

controul  of,  by  appointing  a  receiver,  or  by  requhrtng  security,  120* 
executor,  having  committed  devastavit,  discharged  under  the  act>  1S59. 
IN   TRUCTIONS, 
for  a  will, 

when  they  shall  operate  as  a  will,  51,  52* 
must  be  in  writing,  51,  62. 
sent  in  a  letter  may  be  established,  68.  n.  (f)» 
shall  be  presumed  on  proof  of  signing  by  testator,  199* 
exceptions,  200.    See  tit.  Probate* 
INSURANCE, 

power  of  executors  of  assured  to  reassure,  618. 

of  executors  of  assurer  to  procure  endorsement  of  polic^t  618* 
INTENT, 

particular,  in  will,  to  be  sacrificed  to  the  general,  710. 
INTEREST, 

money  due  for, 

may  be  apportioned,  527. 
upon  legacies,  876 — 883. 
on  specific  legacies,  876. 
on  general  legacies,  877. 
on  annuities,  879. 
on  legacies  for  life,  856»  857* 
where  time  for  pajrment  is  fixed,  879. 

legacies  to  children  of  testator,  880. 
legacy  given  with  interest,  881. 
of  legacy  during  lifetime  of  infant  legatee,  whose  death  under  age 

devests  the  legacy,  881,  882*  . 

rate  of  interest)  882,  883. 
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•tat.  S3  Car.S.  c.10.  u  to  imeatory  by  adminiitntoTt  641. 

ancieat  ecclesiutici]  law  respecting,  641< 

in  what  cases,  and  by  whom,  the  exhibiting  of  is  compeUabla,  6 

after  what  I^m  of  time,  613. 

what  penons  are  compellable  to  exhibit,  64S. 

consequences  of  bangug  back,  when  invutory  assigned,  6' 
form  of,  6M,  645.  IS65. 

whether  the  spiritual  court  can  entertain  objections  tO|  645 — 64 
effect  of,  in  secular  courts,  648. 
custom  of  London,  as  to,  649.  956. 
uvea  to  executor  by  tenant  for  life  of  chattels,  85&> 


who  are  entitled  under  the  description  of  "issue"  in  a  will  of  pi 
738. 

when  they  take  per  capita,  and  when  per  itirpea,  9SK  n 
JOINDER, 

of  parties.     See  tit.  Partia. 
of  countst    See  tit.  Dtdwatian. 
JOINT  TENANTS, 

personalty,  of  which  the  deceased  was  joint  tenaat,  shall  not 
executor,  41 L. 
except  in  the  case  of  partners  in  trade,  Ac,  41S. 
leases  fadd  by,  4S7. 
legacy  to,  does  not  lapse  by  the  death  of  oo^  bitt  aunivi 
other,  76S. 
JOINT  CONTRACT, 

interest  in,  when  it  passes  to  executor,  546. 
remedy  upon,  does  not  go  to  executor,  I145« 
except  when  the  intemt  is  several,  1146. 
liabili^  on,  does  not  survive  at  law  agsinat  executor^  1071* 
when  it  does  in  equity,  107%  1073.    See  AtUenda. 
JOURNETS  ACCOUNTS, 
writ  by. 


INDEX. 

JUDGMENT, 

against  testator, 

its  precedence  in  payment  by  exeeuiors  to  all  other  debts,  657. 
what  sort  of  judgment,  S51, 

not  if  entered  up  after  testator's  death,  under  17  Car.  3.  c«8.| 

658. 
roust  be  docketed,  659.    See  Addenda^  p.  660. 
foreign  judgment,  659. 
the  judgments  have  no  precedence  amongst  themselves,  660. 
whether  executor  may  postpone  payment  by  writ  of  errors 
661. 
executor  liable  upon,  whether  the  cause  of  action  would  have  svfived 

or  not,  1070. 
remedy  upon,  1 127* 

by  taking  testator's  goods  in  execution  in  the  hands  of  the 

executor,  11^. 
by  scire^/aciaSf  1228.  et  seg.    See  tit.  Scire  Focmt* 

after  judgment  in,  the  plaintiff  may  bring  ddbt  suggesting 
a  devasiavit  against  the  executor,  1S89. 
against  executor  or  administrator, 
what  it  ought  to  be,  1215. 

on  plea  of  non  est /actum  iegtatoriif  1216. 
release  to  testator,  1216. 
pleni  administravUt  1216,  1217. 

against  one  of  several  executors,  621.  1218, 
^  1219. 
ne  ungues  executor ^  1216. 
release  to  executor ^  1216. 
difference  in  effect  between  a  judgment  de  bmiie  praprOs^  and  a 
judgment  de  bonis  iestaioriSf  1216,  1217. 
^  of  assets  infuturo^  1221. 

plaintiff,  by  taking  it,  admits  the  assets  fully  administered  to 
that  time,  1221. 
in  debt  or  scire  facias  upon,  be  cannot  diow  anets  before 
the  judgm^it,  1291. 
cosU  on,  1222,  1225. 
proceedings  on  judgment  against  executor,  1229* 
by  JieriJaciaSf  1223. 
by  scire Jieri  enquiry,  1223. 

by  action  of  debt  suggesting  a  deooMtamit  Ifi24«-*11S!7» 
its  rank  in  the  payment  of  debts,  658,  66^ 

without  notice  of  a  superior  debt,  may  be  pleads  in  faar»  677* 
what  is  sufficient  notice  to  bind  executor^  G97>  67& 

judgment  debts  must  be  docketed,  ^8.  St^Addenda. 
executor's  power  of  preference  by  conftssmg.  judgOMOts,  ^0. 
after  plea  pleaded,  680. 

equity  will  not  interpose,  680, 681. 

he  cannot  confess  judgment  to  a  trustee  for  several  credi* 

t<M?8,681. 

by  plea  o^viewi^  admnistravit  prnter,  68l« 
JURISDICTION, 

exchisive,  of  the  ecclesiastical  court  as  to  probate  and  grants  of  adminis- 
tration,  157.  et  seg,  339.  et  seg. 
in  what  cases  a  court  of  equity  will  interfere^  341.  et  seg*  \  Bee  alio. 
35, 36.,  and  Addenda. 


INDEX. 

JURISDICTION,  coiihiMie^.  •  ?  »M    </  : 

of  the  ecclesiastical  courts  iii  legatory  matterSi  1266*  '-'  ^  ^^t.  J 

'  coAcbrrent  jurisdiction  of  equity,  I d68»  ^-  '     ' 

when  equity  will  restrain    proeeedingif   kk  ibe  ecclesiastical 
courti  ldS8.  •:   ^ 


./ 


K. 

KIN.    See  tit.  Next  of  Kin. 
KING, 

capacity  of  the  king  to  make  a  mil  of  personaTtyi  1 1. 

Stat.  59  &  40  Geo.  S.  c.  88.  s«  10,  IL 
pvobite  o£  his  will, 
.    :  -de  Mttleaiaatical  court  have  no  jurisdiction  to  grant,  or  letters  of 

administration,  II,  12. 
may  be  eonstitttted  executor,  IIS. 

he  may,  in  such  case,  appoint  persons  to  officiate  the  will,  IIS. 
debts  doe  tO)   : 

from  executor,  goods  of  deceased  not  liable  to  satisfy,  400. 
their  priority,  65&  656.  6?4f. 


"/     : 
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LANDLORD  AND  TENANT.    See  tit.  Rent. 

apportionment  of  rent  under  lease  made  by  tenant  for  life,  540.  et  uq. 
covenant  to  repair, 

when  executor  liable  upon,  1062. 

to  discharge  tenant  of  quit-rent,  1062,  1063. 
covenant  to  pay  rent,  1074. 

liability  of  executor  upon,  1074.    See  tit.  Rent. 
after  assignment,  1074,  1075. 

personal  liability  of  executor  for  rent  in  his  own  time,  1076 
—1079. 
LANGUAGE, 

of  a  will,  56.    See  tit.  Will. 
may  be  in  any  tongue,  5*1  • 
LAPSED  LEGACIES, 

Lapse  by  death  of  legatee  before  testator's,  757-^166. 

general  rule  of  lapse,  unless  legatee  survives  testator,  757)  758. 
bequest  of  debt  due  from  legatee  to  testator,  758* 
where  legacy  is  given  to  the  legatee  and  his  executors^  4r^.,  759, 

760. 
no  lapse  by  death  of  legatee  in  trust,  766. 
rule  controlled  by  manifest  intention,  760. 

legacy  to  a  man,  or  his  personal  representatives,  761. 
lapse  of  legacy  under  a  power  by  death  of  legatee  before 

appointor,  762. 
legacies  given  to  joint  tenants,  76S. 

tenants  in  common,  763. 
in  a  class,  768. 
with  a  clause  of  survivorship,  763. 


INDEX. 

LAPSED  LEGACIES,  continued. 

Lapse  by  death  of  legatee  i^ore  testator's, 

in  what  cases  a  legacy  in  remainder  will  lapse  by  death  of  the  prior 
:.  >  legatee  in  the  testator's  life,  764.  . 

Lapse  by  death  of  legatee  q/ier  testator's,  766«-**78S» 
when  no  period  for  pa3rment  is  specified,  766. 

if  legatee  die  within  a  year  from  testator's  death,  no  lapse,  766. 
when  a  future  time  for  payment  is  specified,  766.  et  seq. 
legacy  vested  or  contingent. 

Rule  1.  where  the  bequest  is  immediate  and  pajrment  alone 
postponed,  vested,  767 — 771. 
legacy  "  to  be  paid  "  at  twenty-one,  768. 
rule  controlled  by  apparent  intenticm,  768. 771* 
dies  incertus  conditionemYacHf  770.  ' 
Rule  2.  a  legacy  given  «  at,"  "  if,"^'  **  when,"  "  fai  caie  of," 
''  **  provided/'  tl^  legatee  attains  twenty^N^  clontingent, 

771—773. 
direction  to  transfer  <*  from  and  after,"  77S»  ;  :■ 
exceptions  to  the  rule,  773— 77d. 

gifl  of  intermediate  interest,  773--*-??6b    See  Ad" 

dendcm 
previous  estate  to  another,  776-^779* 
lapse  of  legacies  payable  out  of  real  estate,  77d — ^783. 
charged  on  a  mixed  fund  of  realty  and  personalty,  783. 
when  residuary  legatee  entitled  to,  895,  896. 
LILITY, 

of  executors  and  administrators.    See  tit.  Executor,  Actum,  Remedy. 
LEASE.    See  tit.  Tenant. 

for  years,  ; 

■'.'■   disposable  by  will  as  personal  property  at  common  {aw,  1« 
passes  in  all  cases  to  the  executor,  423.    See  tkUEntute.-^ 
devised  in  tail,  425.  .       ^  . 

specifically  devised,  427. 
executor  cannot  in  general  waive  it,  428. 

except  when  he  has  no  assets,  and  the  profits  are  less  than  the 
rent,  1079. 
tenaa  attendant  on  the  inheritance,  429* 
when  assets,  1031. 

devastavit  in  respect  of,  1107.  ,   1 

equitable  interest  in  terms,  428.  ;    ^  ^. 

pur  outer  vie,  429.    See  tit.  Estate  pur  aider  vie. 
for  life,  remainder  to  executors  of  lessee,  441 .  et  seqi 
power  of  cxecotol'  to  assign  or  underlet,  613. 

when  restrained  by  a  condition  not  to  assign,  614. 
underlease  by  executor, 
'"  ■■■  ^  i       if  the  rent  be  reserved  to  himself,  it  will  not  go,  on  his  death,  to  the 

administrator  de  bonis  non,  410.  595. 
LEGACY.    See  tit.  Legatee. 
definition  of,  694. 

to  sap^rstitious  and  charitable  uses,  696.  et  seq.    See  tit.  Charitable  Uses. 
Speeifie  legacies,  739.  et  seq.    See  tit.  Specific  Legacies* 
Demonstrative  legacies,  740. 

Of  the  Description  of  the  thin»  bequeathed,  748.  ei  seq* 
"  goods,"  "  chattels,"  «*  effects,''  748,  749. 
<<  household  goods,"  74^. 
goods  and  chattels  in  atidabout  the  house,  751. 
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LEQACYf  continued. 

Of  the  Description  of  the  things  bequeathed,  conihnted. 

<<  goods"  and  other  general  words  restrained  by  the  context, 

751. 

«<  household  furniture,"  752. 

<<  household  efiecU,"  752,  758. 

«  stock  on  farm/'  753. 

''  uteaflas,**  753. 

«  money,"  753.      ' 

^  securities  for  money,"  754. 

<<  interest"  of  a  particular  fufid,  754,  755. 

«  debts,"  755. 

**  imen  and  clothes,"  756. 

<<  medals,"  756. 

€1  plantation"  in  West  Indies,  756. 

bequest  to  porchaae  annoity  for  life  for  legatee,  756. 
Vested  or  contingent,  757.  et  seq.    Se^  tit.  iMt^  Legacies. 
Legacies  on  conrntion,  784.  ei  teq.    See  tit.  ddnditional  Legacies. 

to  executors,  whether  they  can  take  without  accepting  the  office, 
795—800. 
Cumulative  IcMcies,  800 — 805.    See  tit.  CumulaHve  Legacies. 
Satisfaction  of  debts,  &c.  by  legacies^  805— *809.    See  tit.  Satisfaction. 
Eelease  of  dd>ts,  &c.  by  legacies,  809. 

legjacy  by  a  creditor  to  his  debtor,  809. 
ademption  o^  820.  et  seq*    See  tit.  Ademption. 
revocation  of, 

mider  a  ftlse  impression  of  fkct,  84-^7. 
abatement  of,  836.  et  seq.    See  tit.  Abatement. 
assent  to,  by  executor,  843.  et  seq.    See  tit.  Assent. 
payment  of,  830.  et  seq.     See  tit.  Payment  of  Legacies. 
interest  upon,  876.  et  seq.     See  tit.  Interest, 
refunding  of,  892 — 894.     See  tit.  Refunding  of  Legacies. 
stamp  duties  on,  959.  et  seq.     See  tit.  Stamps. 
for  life,  remainder  over,  856 — 859.     See  tit.  Tenant  for  Life. 
recovery  of.     See  tit.  Remedies. 
no  action  at  law  lies  for,  1186. 

except  in  consideration  of  forbearance,  1093. 

or  for  a  specific  legacy  after  assent,  1187,  1188. 
LEGATEE.     See  tit.  Legacy. 

may  be  the  writer  of  the  will,  58. 

but  a  knowledge  of  the  contents  by  the  testator  must  be  proved, 
200. 

legatee  attorney,  58. 
nominee  of  legatees, 

when  to  be  admitted  executor,  127. 
who  is  capable  of  being,  694 — 696. 

persons  disabled  by  statute,  695. 

bankrupt,  695. 

alien,  695. 

subscribing  witness,  695. 

wife  of  testator,  695,  696. 
mode  of  description  of, 

who  entitled  under  that  of, 

"  children,"  717—725. 

"  younger  children,"  720. 
«  natural  child,"  724. 
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LEGATEE,  continued. 

mode  of  descriptioQ  of, 

who  enliiled  uader  that  of, 

"  grandchildren/'  725. 

**  nephews  and  nieces,**  725. 

"  cousins,"  7«5,  726. 
"  heirs  "  726. 

*«  heire  of  A,"  or  «  my  heirs,"  727. 
"  my  heirs  or  next  of  kin,"  728. 
"issue,"  728. 

*<  A.  and  his  issue,"  728. 
<<  descendants,"  729. 
"  relations,"  729,  730. 
«*  poor  relations,"  780. 
'*  nearest  rdatiens,"  781. 
*^  relations"  of  a  partici^ar  name,  782* 
•*  next  of  kin,"  782. 

who  are  **  kin,"  782» 
"  nearest  of  kin,**  788. 
"  family,"  784. 

**  executors  and  administrators"  or  "  legal  representatives," 

784. 
«  servants,"  785. 
"  government,"  785,  786. 
mistakes  in  names  or  descriptions  of  legatoesi  786 — 789. 
rectified  by  context,  786,  787. 

by  parol  evidence,  787»  788.    See  Addenda, 
legacy  to  one  in  an  assumed  character,  788. 
Spscipic.  ^ee^tkm  Specific  Legacy.^ 
Residuary, 

his  right  to  administration  cum  testamento  annexe,  2S&t 
cannot  call  on  the  general  legatees  to  abate,  887. 

case  where  the  assets  have  become  insufficient  by  a  devoiiatii, 
837. 
for  life,  856—859.    See  tit.  Tenant  for  Life. 
cases  where  legatees  are  regarded  as  purchasers,  889^  840. 
LETTER, 

may  operate  as  a  will,  53. 

so  of  instructions  sent  in  a  letter,  5&.  n.  (t). 
injunction  to  restrain  publication  of  testator's  lettersi  1172. 
LETTERS  AD  COLLIGENDUM, 

granted  while  executor  considers  whether  he  will  act  or  not,  148. 
granted  ex  officio,  266. 
LIBEL, 

action  for,  does  not  survive  fc/t  executor,  514. 

nor  against  him,  1068* 
LIEN, 

of  an  attorney  or  solicitor,  does  not  extend  to  his  client's  will,  640. 
LIGHTS, 

action  for  obstructing,  does  not  survive  to  executor,  514. 

nor  against  him,  1068. 
LIMITATION, 

executor's  title  to  chattels  real  by,  440.  et  eeq. 

choses  in  action,  574. 
of  chattels  as  heirlooms,  465. 


LIMITATIONS. 

statute  of, 

runs  in  (svour  of  an  executor  who  acts,  thi>ugU>he  has  not  proved  the 

will,  HI.  n.  (A). 
executor  not  bound  to  plead  it,  1110. 

the  residuary  legatee  may  set  up  the  Statute  before  the  master, 
1110. 
deoastavil   by  neglect  in   executor  enabling  debtor  to   plead  the 
statute,  nil. 
Plea  of  the  statute, 

in  actions  by  executors  and  and  adminiglratord,  1153. 

If  the  promises  are  laid  io  the  teitator,  the  time  must  be  com- 
puted from  the  period  when  the  action  accrued,  1 153. 

but  where  the  cause  of  action  accrues  after  his  death,  ihe 
statute,  in  an  action  by  an  administrator,  runs  only  from 
the  grant  of  the  letters,  1 154> 
if  the  promises  are  laid  to  the  testator,  and  the  defendant  plesdf 
the  statute,  the  plaintiff  cannot  reply  a  promise  to  himself 
within  six  years,  115*. 
nor  can  he  give  it  in  evidence,  1 154'. 

nor  an  acknowledgment  within  six  years,  1155. 

the  executor  may  save  the  statute  by  taking    out  process 

within  a  year  after  testator's  death,  the  sin  years  not  being 

elapsed  before,  1155. 

so  where  the  testator  brings  an  action  and  dies  before 

judgment,  the  six  years  being  then  expired,  1156,  1157. 

within  what  lime  the  executor  must  bring  tlie  new 

action,  1156,  1157. 
form  of  replying  the  new  action,  1 157. 
if  the  executor  brings  an  action  and  dies,  and  the  six 
years  run,  his  executor  may  bring  a  new  actioo  whliiii  a 
year,  1157,  U58. 
the  executor  cannot  have  a  writ  by  jourQejrs  account!, 
1165,1156. 
in  acUons  agaitut  executors  and  administrators,  1196 — 1900; 

what  promise  or  acknowledgment  will  bar  the  atatutCt  1 196>«f  Mf . 

if  the    plaintiff  means   to    rely    on   a    proouae,  ^o.  ^y 

executor,  there  should  be  a  count  on  s  pnMaiae  by 

bim,  1196. 

the  mere  existence,  of  a  debt  owing  by  teatatot  ia  not  eri- 

dence  of  a  promise  to  pay  by  executor,  1197. 
there  must  be  an  express  promise,  1197- 

by  a// the  executors,  1197- 
9  Geo.  4.  c.  U.  (Lord  Tenterden's  Act),  1197,  U98. 
payment  of  interest  by  one  of  two  makers  binda  the. exe- 
cutor of  the  other,  1198,  1199. 

tee&t,  if  made  after  testator's  death,  1199. 
payment  by  the  executor  will  not  bind  the  •arriror, 
1199. 
CMe.irita«  tesUtor  remained  beyond  seas  Ull  bia  death,  1199, 

ISOO. 
the  plaintiff  mav  have  a  writ  by  journeys  accouqta  ^auiat  the 
executor,  and  reply  it  to  a  plea  of  the  statute  19Q0L, 
in  soiu  in  equity  bj/  executors  and  administrators,  1175. 

the  statute  does  not  run  against  a  decie<v  117&  m 

an  inftnt  bound  by  executor's  neglect,  1 175. 
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LIMITATIONS,  continued.  "^"  ^'    "   ^ 

J^lea  qfthestattUe, 

in  suits  in  equity  against  executors  and  administrators,  1248—1250* 
in  all  legal  demands  the'statute  operates,  1246. 

the  executor  must  claim  the  benefit  by  plea  6#  answer, 

1248. 
the  statute  runs  in  favour  of  an  executor  de  son  iorty  1248, 
1249. 
a  bill  filed  by  a  creditor  for  himself  and  others  will  bar  ^^^ 

statute  as  to  all,  1249. 
a  trust  for  payment  of  debts  on  real  estate  will  bar  the  statute, 
1249. 

so  on  personal^  1249. 
unless  the  debt  was  barred  before  testator's  death,  1249.  . 
how  far  notice  in  a  newspaper  bars  the  statute,  1249. 
the  statute  does  not  run  against  a  trust,  1250. 
*  =  -      >  but  a  presumption  of  payment  may  arise,  1250.     See  Ad-^ 

denda. 
when  the  court  will  enjoin  executor  from  setting  up  the  statute, 
1250. 
LIMITBD  EXECUTOR, 

aMomtmentof,  I29.etsef, 

what  passes  by  bequest  of,  756. 
latE&ARY  PROPERTY, 

executor's  interest  in,  531. 
LONDON, 
city  of, 

restraint  of  freeman's  bequeathtng  personalty,   till  stat.  2  Geo.  1. 

c.  18.,  4. 
distribution  under  the  customs  of,  987.  ei  $eq.     See  tit.  Distri-- 

butions. 
ci»8tom  of,  that  simple  contract  debts  shall  be  paid  as  specialties,  674* 
LORDS'  ACT, 

executors  must  all  join  in  a  note  given  under,  1170. 
LUNATIC.     See  title  Insanity^  Weakness. 

who  is  to  be  considered  as  such,  16.  24—30. 

anus  of  proof  on  party  asserting  the  lunacy,  17. 
will  made  by,  16,  17. 

does  not  become  valid,  if  testator  recovers  his  mind,  17  • 
during  lucid  interval,  17—24. 

transfer,  in  such  case,  of  onus  prohandif  17« 
what  is  sufficient  proof  of  lucid  interval,  18. 
act  of  making  rational  will,  19—23. 
distinction  between  delirium  and  insanity,  23. 
a  will  may  be  established,  though  all  the  attesting  witnesses 
depose  to  testator's  insanity,  80. 
not  revoked  by  subsequent  insanity,  17* 
incapacity  of,  to  be  executor,  &c.,  121,  122* 

grant  of  administratioa  to  another,  when  executor  becomes  lunatic, 

122. 
revocation  of  grant  to  administrator  become  non  comport  S6U 
conversion  of  property  by  committee  of,  418. 

fines  on  renewals  oi  leasei  by  odmmitteJB,  to  whom  they  shiH  go,  545. 
power  of  committet  of  lunatic  exeeutor  to  transfer  stock  (I  W.  4.  c.  60.), 
630.  1260.  ...  .n    .. 
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inranl,  868. 
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MAINTENANCE, 

when  executor  may  alloi 
when  the  court  will 
MANDAMUS, 

to  compel  probate,  214. 

what  is  and  is  not  a  good  return  to,  21t, 
lo  compel  grant  of  administration,  259. 

does  not  lie  to  compel  grant  to  residuary  legatee,  287- 
MANURE. 

when  it  passes  to  executor,  469.  •  * 

MAniNE.     See  tit.  Seaman. 
MARKSMAN, 

proof  of  execution  of  will  bvi  16. 
MARRIAGE.     See  tit.  Husband  and  IFi/e. 

bequests  witli  conditions  io  restraint  of,  790.  et  leq.     See  (It.  Conditional 

Legacies. 
action  Tor  breacli  of  promise  of,  will  not  Burvive  lo  cxccator,  517- 
MARRIAGE  SETTLEMENTS, 
may  operate  ai  a  will,  57,  58. 
MARRIED  WOMAN.     See  tit.  Husband  and  Wife. 
MARSHALLING  ASSETS, 

doctrine  of,  105+.  tt  sea.     See  tit.  Assfts. 
MATERIALS, 

Ibund  by  executor  bs  such,  lie  may  declare  for,  670. 
"  MEDALS," 

-what  passes  by  the  bequest  of,  756. 
MERGER, 

when  the  estate  of  on  executor  shall  merge  in  his  estate  ^>R^rH>.^aVi 
403—405.  -         : 

when  a  mortgage  mergest  435. 
MESNE  PROFITS,  ' 

action  for,  „  .';.,.     . 

c^not  be  maintained  against  an  execator,  1066. 

be  is  liable  for  use  and  occupation  up  to  the  dsy  of  thejemise 
in  ejectment,  1066- 
but  not  alier,  1066. 
relief  in  equity,  1066. 
MISTAKE, 

will  cancelled  by,  68 — 73. 

will  revoked  tinder  mistaken  notion  of  facts,  84.  85< 

Insertion  or  omission  by.  In  a  will,  when  it  Hiay  he  corrected  In  the  cooit 

of  probate,  203. 
in  the  names  or  descriptions  of  legatees,  7S6. 
MONEY, 

vhen  considered  as  land  in  equity,  414—418. 
what  passes,  by  description  of,  in  «  will,  753, 754- 

"  securities  for  money,"  754. 
of  testator,  in  hands  of  executor, 

when  the  property  is  altered,  409,     See  Addenda. 
when  it  pastes  lo  assignees  of  bankrupt  executor,  401. 
cannot  be  taken  in  execution  de  bonis  ietlalorit,  4Q9< 
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MONEY  HAD  AND  RECEIVED, 

action  for, 

liesjbr  executor,  if  goods  are  taken  from  testator,  and  sold,  509. 
executor  may  sue,  as  such,  for  money  had  and  received  to  his  use 

as  executor,  569' 
lies  against  executor,  if  goods  taken  by  testator  have  been  sold» 

1065. 
executor  cannot  be  sued,  as  executor,  for  money  had  and  received 
by  him,  1069. 
MONEY  LENT, 

executor  may  sue  for,  as  executor,  1114.  and  n.  (z). 
he  cannot  be  sued  for,  as  executor,  1088. 
MONEY  PAID, 
action  for, 

executor  may  sue,  as  such,  for  money  paid  by  him  as  executor,  569. 
he  may  be  sued,  as  such,  for  money  paia  to  his  use,  1088. 
MORTGAGE, 

considered  part  of  the  personal  estate,  432. 

in  what  case  heir  entitled,  433« 
when  it  merges,  433. 
title  of  executor  of  mortgagor,  in  case  of  a  mortgage  with  power  of  sale, 

433. 
eflEect  of  husband  mortgaging  his  wife's  chattel  real|  436. 
of  the  assets  by  executor,  vdid,  610. 
debt  due  by, 

its  rank  m  to  payment  by  executor,  671. 
legal  estate  of  mortgaged  lands  will  not  pass  by  the  words  ^  securities 

for  money,"  754. 
equity  of  redemption, 

whether  legal  or  equitable  assets,  1034. 
right  of  heir  or  devisee  to  be  exonerated  by  the  executor,  1043. 
executor  cannot  invest  money  in,  after  a  decree  to  account,  1113. 
bow  it  may  be  a  subject  of  donatio  mortis  causd,  502. 
marshalling  assets  with  respect  to,  1056. 
MORTMAIN, 

statute  of,  697*  et  sea. 
MOTHER, 

right  of,  to  grant  of  administration,  253. 
to  distributive  share,  924. 

when  brothers  and  sisters  shall  share  with,  92^. 
representatives  of  brothers  and  sisters,  925. 
advancement  from,  to  a  child,  shall  not  be  brought  into  hotchpot,  918. 
MOURNING, 

legacies  for,  not  preferred  to  other  general  legacies,  840. 
for  widow  and  family  of  testator,  cannot  be  claimed  against  the  estate  of 
the  executor,  638.  n.  (/). 
MUTUAL  WILLS, 

unknown  to  the  testamentary  law  of  this  country,  9. 

whether  enforceable  in  equity  as  a  compact,  65. 

whether  ever  irrevocable  in  equity,  65f  66,  67. 

of  two  sisters,  will  of  one  no  trevoked  by  the  marriage  of  the  other,  93. 
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may  be  had  eoncurreotly  with  bail  at  laW)  1345. 
affidavit  ta  obtaJD,  1245. 

will  not  go  against  a  feme  covert  executrix  or  administrat 
1246. 
NK.  UNGUES  EXECUTOR, 
plea  of, 

when  necessary,  1194. 
a  plea  in  bar,  1191. 

a  plea  that  defendant  is  administrator  and  not  exet 
abatement,  1194. 
evidence  on  issue  joined  on,  1194. 
does  not  deny  the  cause  of  action,  1195. 
by  several  executors,  1195,  1196. 
NEGLIGENCE, 

action  for,  when  it  survives  for  executor,  517,  518. 
when  against  him,  1059. 
NEGROES, 

executor's  property  in,  449. 
NEPHEWS  AND  NIECES, 

who  can  take  under  description  of,  in  a  wiU,  725. 
their  degree,  as  next  of  kin,  928. 

they  shall  share,  in  distribution,  with  uncles  and  aunti,  93f 
when  they  shall  share  with  their  grandmother,  9S6. 
when  they  shall  take  per  aipUa,  and  when  per  ttirpet,  930. 
NEXT  OF  KIN, 

their  right  to  call  on  the  executor  to  prove  the  will  in  Mleo>D  1 
193,  194. 
when  liable  to  costs,  194,  195. 
their  right  to  administration;  247.  et  teq.     See  tit.  AtlminittrtOii 
who  are  next  of  kla,  247.  et  tiq.  924.  et  teq. 
definition  of  conuDguinity,  248. 
luteal,  248. 
collateral,  249. 
■node  of  calculating  degrees,  249< 
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NOTICE, 

payment  of  inferior  debt  by  executor,  without  notice  of  superior,  676. 
suffering  judgment  on  inferior  debt,  677. 
what  is  sufficient  notice,  677,  678.     See  Addenda  to  p.  660. 
one  executor  not  affected  by  notice  to  co-executor,  1118. 
payment  of  legacy,  without  notice  of  debts,  1106. 
NUNCUPATIVE  WILL, 
definition  of,  58. 
derivation  of,  58.  n.  (/), 
restrictions  on,  by  the  statute  of  frauds,  59,  60. 
the  statute  construed  strictly,  60. 

three  witnesses  must  prore  the  will  on  oath  as  well  as  be  present 

at  the  making,  60,  61. 
strictness  as  to  rogatio  testium^  61,  62. 
exception  as  to  soldiers  and  mariners,  62,  63. 
the  statute  does  not  apply  to  lapsed  legacies,  63. 

or  a  void  legacy,  63. 

or  property  not  disposed  of  by  the  pre- 
vious will,  63,  64. 
whether  the  statute  applies  to  a  nuncupative  will  made  abroad,  64r. 
strictness  as  to  ihe Jactum^  independent  of  the  statute  of  frauds,  62. 
may  be  made  by  interrogatories^  62. 
a  disposition  not  valid  as,  may  be  supported  sometimes  as  a  trust,  64. 


O. 

OATH, 

executor's  oath,  188. 

how  administered,  189. 
on  renunciation,  1531 
administrator's  oath,  269. 

affidavit  of  value  of  effects,  270. 
of  the  truth  of  an  inventory  and  account,  1264. 
OBLITERATION, 

•     of  will,  67.  et  sea.     See  tit.  WiU. 
OFHCE, 

persons  not  qualifying  for,  disabled  to  be  executors,  121. 
OLD  AGE, 

will  made  by  persons,  who  by  old  age  have  lost  their  reason,  31 
of  itself,  no  ground  of  incaj^acity,  31. 
ONLY  CHILD, 

when  considered  "  a  younger  child,"  721. 
rights  of,  under  the  statute  of  distributions,  916f    . 
under  the  customs,  947.  949. 
«  OR," 

the  word,  construed  "  and,"  715. 
ORDINARY, 

who  is,  generally  speaking,  166. 
peculiars,  166. 
'    his  power  of  granting  probate,  166. 
he  may  act  by  his  official,  184. 
'    his  authority  may  be  exercised  in  any  place,  184. 
«  who  is  to  grant  probate  when  the  see  is  vacant,  1 84» 

probate  of  his  own  will  must  be  prerogative^  180. 
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iDcapable  or  making  a  will,  u  loDf[  ai  outlawry  exuU,  45* 

erea  outlaw  in  a  personal  action,  as  far  u  a  will  of  gooda,  4j 
exception,  is. 
ma;  sue  as  executor,  119.  1175. 
incapable  of  being  admiaistratar,  267> 
OVERSEER, 
office  of,  125. 

distinguished  from  tbat  of  executor,  185,  126- 
of  the  poor,  money  due  from,  in  what  order  to  be  paid  by  hia  execv 


P. 

FAFIST.     See  tit.  Roman  Catholie. 
PAEAPHERNALIA, 

what  are  so  considered,  401 — 494u 

the  wife  cannot  dispose  of  them  during  her  husband's  life,  49i- 

tbe  husband  may  sell  or  give  them  away,  494. 

be  cannot  devise  them,  494. 
they  are  subject  to  the  husband's  debts,  495. 
but  not  to  his  legacies,  495. 
widow's  right  to  marshal  the  assets  against  the  heir,  495. 

gainst  a  devisee,  496> 
right  of  heir  or  devisee  to  be  exonerated  out  of,  1043,  1044> 
if  the  husband  pawn,  his  executor  must  redeem  them  for  the  wid 
widow  may  be  barred  of  them  by  marriage  articles,  497- 

by  election  to  take  them  as  legate 
PARENTS, 

rights  of,  to  administration  of  their  children's  effbets,  252>  S5S- 
to  a  distributive  share,  924 — 926. 
PARS  RATIONABILIS, 

doctrine  of,  3. 
PARTIES. 


INDEX. 

PARTIES,  continued. 

to  actions  by  executors, 

if  two  have  the  legal  interest  in  a  contract,  the  executor  of  one 
cannot  be  joined  as  a  party  with  the  survivor,  1 145. 
if  both  are  dead,  the  executor  of  the  survivor  must  sue  alone 

1145,  1146. 
so  as  to  remedies  in  form  ex  delicto^  1146. 
to  suits  in  equity  by  executors, 

if  there  are  several,  they  must  all  sue,  1174* 

but  where  one  has  alone  proved,  he  may  sue  alone,  1174. 
the  heir  of  the  mortgagee  must  be  a  party  to  a  bill  of  foreclosure,  1 174. 
in  actions  against  executors, 

if  there  are  several,  those  only  who  have  administered,  need  be  sued, 

1189. 
in  an  action  against  a  wife  executrix,  the  husband  must  be  Johied, 

1189. 
if  an  executor  be  joined  with  others  in  an  action,  it  is  errpr,  \  189. 
but  in  tort,  the  defect  may  be  cured  by  a  noUe  prosequi,  1 1 89. 
if  one  of  two  executors  dies,  the  action  must  be  against  the  sur- 
vivor alone,  1189. 
in  suits  in  equity  against  executors,  &c.     See  Addenda,  p.  124S. 
if  there  are  several,  they  must  all  be  sued,  1243. 
at  least  such  as  have  acted,  1243. 
a    co-executor  may  be  introduced  without  putting    off  the 

cause,  1244. 
a  co-executor  outlawed  and  not  to  be  found,  1243,^  12H* 
residuary  legatee  need  not  be  a  party,  1243. 
if  a  bill  is  tiled  against  a  wife  executrix,  her  husband  must  be  a 

party,  1243. 
when  an  executor  durante  minoriiate  must  be  joined,  1244* 
PARTNERS, 

survivorship  as  to  their  joint  property,  411. 

their  joint  choses  in  action,  546. 
the  remedy  survives,  546.  1145. 
liability  of  executor  of,  1072,  1073.     See  Addenda,  p.  1243. 
PATENT, 

executor's  interest  in,  531. 
PAWN, 

goods  of  testator  in,  executor  may  redeem,  57. 
when  redeemed,  they  are  assets,  1015. 
whether  legal  or  equitable,  1035. 
goods  specifically  bequeathed  are  not  adeemed  by  pawning,  824. 

the  executor  must  redeem  them  for  the  legatee,  1081. 
if  the  husband  pawn  the  wife's  paraphernalia,  the  executor  must  redeem 
them  for  her,  496,  497. 
PAYMENT  OF  LEGACIES, 

at  what  time  legacies  are  to  be  paid,  854—^64. 

generally  at  the  end  of  a  year  after  testator's  death,  854. 

legacy  to  ji.  at  twenty -one,  and  if  he  die  before,  to  D.,  855. 
legacy  subject  to  devesting  contingency,  S55t  S56, 
annuity,  856. 
bequest  of  personalty  for  life,  remainder  over,  856 — 859. 

a  person  taking  the  residue  for  life  is  entitled  to  the  proceeds 

from  the  death  of  testator,  857. 
where  the  gift  is  of  tiling  qucc  ipso  usu  consumuntur,  SoS* 
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legacies  in  itock,  86a 

at  what  time  to  be  inveBted,  860,  86l> 
appropriatioa  of  l^acies  payable  injmturo,  861— 864<.     See 
proprialhn. 
to  whom  Itgsctes  are  to  be  paid.  664<. 
legacy  to  A.  and  his  family,  Sdl. 
inliiDt  legatee,  865—871- 

general  rule  that  payment  to  the  father  or  any  other  pt 
bad,  865,  866. 

to  a  trustee,  866.  867. 
Stat.  36  Geo.  3.  c.  52<,  867-  984. 
costs  of  suit  to  secure  legacy,  868. 
when  executor  may  allow  maintenance  tnit  of  the  legacy 
when  the  court  will  order  it,  869. 
feme  covert  legatee,  871 — 874. 

payment  must  be  to  the  husband,  871- 

bow  and  when  the  husband  may  be  compelled  b 
provision  out  of  it  for  her,  871,  873. 
for  children  of  the  marriage,  873. 
where  the  legatee'  is  abroad,  874,  875. 

when  presumed  to  be  dead,  871,  875. 
payment  into   the  Bank   under   36  Geo.  S.  C.  52.  t.  31 
984. 
Illusory  appointments,  875. 

valid  in  equity  as  well  as  taw,  1  W.  4.  c  46.,  875*  876- 
Interest  upon  legacies,  877 — 883.     See  tit.  Inttrttt. 
In  what  currency  legacies  are  to  be  paid,  884. 
Payment  of  specific  legacies,  884,  885. 

when  legatee  entitled  to  increase,  885. 

when  bequest  is  confined  to  date  of  the  will,  885,  86& 
after,  executor  cannot  set  up  that  debts  are  uopaid,  1248. 
PAYMENT  OF  MONEY  INTO  COURT, 

executor  may  do  so,  1 168. 
consequence  of,  1 168. 
in  equity, 

whpn  OYPCtitnr  mnv  ho  rninn(>lli>il  ta  mtikf.  ^•2.'i!i.  I9<K. 


INDEX. 

PER  CAPITA, 

in  what  cases  parties  take  by,  and  in  what,  'ptr  stirpeSf  under  the  statute 
of  distributions,  917.  930,  931. 
rule  as  to  legatees,  931.  n.  (o). 
PERSONAL  ESTATE.     See  tit.  Estate. 
will  of.     See  tit.  fVUl. 

the  primary  fund  for  the  payment  of  debts  of  every  description,  104r2.  et 
seq.    See  tit.  Exoneration* . 

so  for  the  payment  of  legacies,  1C>I>7.  et  sea. 
»  PERSONAL  REPRESENTATIVES," 

who  entitled  under  bequest  to,  734.  1027,  1028.  n.  (v). 
PIGEONS, 

when  they  pass  to  executor,  447,  448,  449« 
PINMONEY, 

widow's  right  to  savings  from,  490. 

when  liable  to  husband's  debtSi  491. 
wife  may  bequeath  them,  43. 
PLANTATION, 

what  passes  by  bequest  of,  756. 

Property  in  the  plantations,  when  assets  in  the  bands  of  the  executor, 
1017, 1018. 
probate  here  does  not  extend  to,  205* 
PLATE, 
'     will  pass  by  a  bequest  of ''  household  goods,"  750. 

secSiSf  of  **  household  furniture,"  752. 
PLEAS, 

'  in  actions  by  executors  and  administrators,  1152.  et  seg. 
set-oflP,  1152.     See  tit.  Set-offl 

statute  of  limitations,  1153 — 1158.    See  tit.  Limitations. 
in  actions  against  executors  and  administrators,  1192. 
non  detinet,  1193. 
non  estfoctum  suunif  1193. 
non  assumpsit^  1193. 
pleas  by  several  executors,  1193,  1194. 
ne  ungues  executor^  1194:, 

by  several  executors,  1195,  1196. 
evidence  on  issue  joined,  1194, 1195. 
plea  by  administrator  whose  letters  are  revoked,  1196. 
statute  of  limitations,  1196 — 1200.     See  tit.  Limitations. 
set-off,  120a 
tender,  1200, 1201. 

plen^  administravitj  1201.  et  seq.    See  tit.  Plen^  Administravit. 
plene  administravit  prceter^  1203.  et  seq. 

replication  to,  1206—1211. 
evidence  for  plaintiff  on  issue  joined,  1211— >1213. 

evidence  for  executor  that  assets  have  been  exhausted,  1213* 
in  suits  in  equity  by  executors  and  administrators, 
denial  that  the  plaintiff  is  executor,  1 175. 
outlawry,  1175. 
statute  of  limitations,  1175. 
death  of  co-executor,  1175. 
set-off,  1175,  1176. 
in  suits  in  equity  against  executors  and  administrators, 

iBtatute  of  limitations;  1248,  1249,  1250.    See  tit.  Limitations* 
set-off,  1250. 
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PLEDGE.     See  tit.  Pautn. 
PLENE  ADMINISTRAVIT, 

plea  0^9 

when  necessary,  1201. 

consequence  of  not  pleading,  1201* 
form  of,  1201. 

necessary  averments,  1201,  1202» 
by  executor  of  executor,  1203. 
pleni  administravit  pratcTy  1208. 
when  necessary,  1203. 
form  of,  1203. 

how  unsatisfied  judgment  to  be  pleaded,  1204-,  1205* 
how  bonds  to  be  pleaded,  1205» 
replication  to,  1206—1211. 

that  a  judgment  pleaded  is  fraudulent,  1206,  1207* 

executor  must  traverse  the  fraud  in  his  rejoinder,  If07« 
evidence  under  this  issue,  1207. 

judgment  creditor  incompetent,  1215. 
where  the  judgments  or  debts  are  upon  penalties,  1208* 
the  plaintiff  may  reply  to  every  debt  pleaded,  1208. 
that  executor  had  assets  since  the  commencement  of  suit, 

1222. 
how  it  should  conclude,  1208. 

question  whether  the  plaintiff,  by  aToiding  anj  one  of 
several  judgments  pleaded,  is  entitled  to  a  general  judg- 
ment, 1209—1211. 
evidence  for  plaintiff  on  issue  joined  on  plea  of  plenh  adminUtravUf 

1211. 
the  onus  is  on  plaintiff,  1211. 
he  cannot  show  assets  received  since  the  commencement  of  the 

suit,  1211. 
he  may  show  a  devastavit,  1212. 
inventory  exhibited  by  defendant,  1212. 
probate  stamp,  1212. 
admission  of  assets,  1212. 

what  amounts  to,  1212.     See  also  p.  1262. 
when  he  must  show  the  amount  of  damages,   1213. 
evidence  for  the  executor  that  the  assets  have  been  exhausted, 
1213—1215. 
by  payment  of  debt  of  equal  or  superior  degree,   1213. 

of  inferior  degree,  without  notice,  1213. 
by  expenses  of  the  funeral,  1213. 

of  taking  out  administration,  1213. 
of  collecting  debts,  1213. 
outstanding  superior  debts  must  be  pleaded,  1213. 
executor  cannot  show  payments  since  commencement  of 
suit,  1214. 

such  payments  must  be  pleaded,  1214. 
proof  of  the  commencement  of  the  suit,  1214,  1215. 
creditor  is  a  competent  witness  to  show  the  payment  and 
existence  of  debt,  1215. 

when  the  attesting  witness  to  a  bond  must  be  called, 

1215. 
judgment  creditor  not  competent  on  an  issue  as  to  its 
being  fraudulent,   1215. 
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PLENE  ADMINISTRAVIT,  continued. 
plea  of, 

judgment  on,  1201.  1216, 1217. 

for  what  amount  to  be  entered,  1217* 
when  one  only  of  several  executors  is  found  to  have  as- 
sets, 1218,  1219. 
POOR'S  RATE, 

liability  of  executor  as  to,  1082;  1083. 
PORTION, 

satisfaction  of,  by  legacy,  809. 

ademption  of  legacy  given  as,  by  father,  827* 

by  testator  iVt  loco  parentis^  827« 
POSTHUMOUS  CHILD, 

marriage  and  birth  of  a  posthumous  child  a  revocation  of  the  will  of 

father,  95. 
description  of,  in  a  will,  what  will  answer,  722. 

entitled  to  a  distributive  share  of  effects  of  intestate  under  the  statute, 
929. 

under  the  customs,  946. 
POWER, 

will  of  married  woman,  made  under,  42t 
given  to  executors, 

whether  they  may  exercise  it  after  renouncing,  156. 

when  they  take  merely  a  power  to  sell,  and  when  a  fee  in  trust,  4 IS, 

414. 
of  sale,  cannot  be  exercised  by  attorney,  617% 
to  sell  land, 

when  one  of  several  renounces,  623. 
exercise  of  power  by  surviving  executors,  625. 

by  a  single  survivor,  625,  626. 
equitable  relief,  626. 
exercise  of,  by  executor  of  executor,  628. 

lapse  of  legacy  given  under,  by  death  of  legatee  before  appointor, 
762. 

executor  of  object  of,  cannot  be  an  appointee,  578. 
illusory  appointments  under,  875. 

1  W.  4.  c.  46.,  875,  876. 
beneficial  interest  under,  when  assets,  1037. 
of  attornev, 

liability  of  executor  for  acts  done  under,  1099< 
PRESENTATION, 

to  a  church.    See  tit.  Church. 
PRISONER, 
in  execution, 

cannot  be  discharged  without  concurrence  of  executor,  449. 
of  war, 

executor's  property  in,  449. 
PROBATE.    See  Ut,  WiU. 
what  it  is,  158,  15a 
must  be  obtained  in  the  ecclesiastical  court,  157* 

prescriptive  jurisdiction  of  some  lords  of  manor  to  grant  probatei 
158.     , 
relation  of,  to  testator's  death,  159. 
Of  what  instruments  it  is  necessary,  215* 
mixed  will  of  lands  aAd  gooos,  215. 
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PilOBATE,  eoiUinued. 

Qfwhat  iHstrumenli  it  ii  neceiiaty, 
^^_  mixed  will  of  lands  and  goods, 
^^^^  order  of  Chancellor  for  delivery  of  such  will  out  of  reghtry, 

^^^^     where  it  is  doubtful  whether  oil  the  property  U  freehplil,  216. 
^^"^        will  appointing  guardians,  217. 

will  of  money  directed  to  be  laid  out  in  land,  to  p.  217-  i 

dccloTBlioa  of  trust.     See  Addenda  to  p.  217. 
■    JVhat  the  executor  may  Jo  before,  159.  et  seq- 

tlieae  acts  stand  good,  tliougli  lie  die  without  proving  the  mill,  160. 
if  acts  done  before  probate  are  relied  on,  a  subsequent  probate  muM 

be  shown,  161. 
he  cannot  mnintain  actions,  161. 

»nor  can  his  grantee,  163.  ^^M 

except  he  has  had  actual  posseasion,  162.  ^^^H 

but  he  may  commence  an  action,  163.  ^^H 

and  arrest  tlie  defendant,  166.  ^^H 

in  some  cases  he  may  avow  or  declare,  164.  ^^^H 

he  may  file  a  bill,  164.  ^^H 

he  may  take  out  a  commission  of  bankrupt,  164.  ^^^| 

he  may  be  sued,  165.  ^^^ 

if  he  die,  hla  executor  shall  not  be  executor  to  the  first  testator, 
165. 
Jn  luhich  of  the  ecclesiastical  courts  it  must  be  obtained,  1 66.  cl  leq. 

S      generally  before  the  bishop  6£  the  diocese  where  testator  dwelt, 
166. 
peculiars,  166.- 
the  Archbishop's  prerogative  where  there  arc  bona  nolabilia, 
167.  et  seq.     See  tit.  Bona  Nolabilia. 
prerogative)  when  oeceuary,  167.  et  teq.     S&i  ttt.  Bona  Notaiiiia. 
the  ordinary  may  act  by  his  official,  184. 
,  hia  authority  may  be  exercised  hi  any  place,  184. 

if  the  see  is  vacant.  Dean  and  Chapter  grant  probate,  184. 
Bi/  whom  the  wUi  mutt  be  proved,  185.  et  leq. 

the  executor  may  be  cited  to  prove  by  the  ordinary,  147- 185. 

at  the  instance  of  any  party  having  an  interest,  185. 
the  holder  of  a  will  may  be  cited  to  produce  it,  186. 
he  cannot  dispute  the  jurisdiction,  186. 

an  attorney  has  no  lien  \)poii  the  will  of  his  client,  64(X 
When  the  will  it  to  be  proved, 

the  testator  may  record  and  register  his  will  In  his  lifetime,  186. 
time  when  executor  ought  to  prove,  187. 

Stat.  55  Geo.  3.  penalty  for  administering  without  proving  within 
six  months,  187. 
Manner  of  obtaining  proiate, 

in  common  form,  188.  el  seq.       • 
executor's  oath,  188. 

proctor's  oath  tn  animam  conttHiuntU,  189. 
where  teecutor  is  infirm,  or  lives  at  a  distance,  189. 
,;  manner  of  probate  of  a  perfect  will,  190. 

where  a  subscribing  witness  is  a  legatee,  190- 
maimer  of  probate  of  an  imperfect  will,  191.    - 
what  affidavits  necessary,  191. 
minors  cannot  consent  to,  J91. 
of  ft  deliberative  will,  191. 
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PROBATE,  continued.  ^' 

Manner  of  obtaining  prohatef 

in  solemn  ^orm  or  per  testes^  193.  et  seq*  See  tit.  Appeal* 

the  executor  may,  after  proof  in  common  form,  be  cited  to  prave 
per  testes i  193. 

by  a  next  of  kin,  who  has  received  a  legacy,- 198. 
next  of  kin  not  liable  to  costs,  194,  195. 
nor  prior  executor^  195* 
sec^is^  of  legatee  under  a  prior  will,  195. 
when  an  executor  ma^  re-propound,  364. 
the  executor  may  himself  prove  in  solemn  form  in  the  first 
instance,  193. 

in  such  case,  a  next  of  kin  cannot  call  for  proof,  194.. 
of  the  wills  of  seamen  and  marines,  %\%.etse^*  See  tit*  Seaman. 
of  wills  of  foreigners,  and  British  subjects  resident  abroad,  204.  et  seq* 
when  probate  here  necessary,  204,  205. 

according  to  what  law  their  validity  shall  be  decided,  205—206. 
Evidence  in  testamentary  causes,  195. 
two  witnesses  necessary,  196. 
competency  of  witnesses,  196. 
attesting  witness,  197. 
proof  of  handwriting,  198. 
effect  of  evidence  of  handwriting,  199. 

proof  of  handwriting  alone  not  sufficient  to  establish  ^  dis- 
puted will,  199.     See  Addenda. 
on  proof  of  signing,  instructions  and  knowledge  of  contents 
presumed,  199,  200. 

not  where  legatee  writer  of  his  own  legacy,  200. 
not  where  testator  is  blind,  or  cannot  read,  200. 
not  where  capacity  of  testator  is  doubtful,  200. 
seaman's  will  in  favour  of  bis  agent,  200. 
parol  evidence  of  the  testator's  intention,  201. 

receivable  to  explain  an  ambiguity  on  thejactuntt  201. 
what  is  such  an  ambiguity,  201. 
it  must  be  on  the  face  of  the  instrument,  202.  203. 
it  must  be  completely  removed  by  the  proposed  proof, 
202. 
casual  omissions,  &c.  in  wills  supplied,  &c.,  203. 

cannot  be  but  fVom  instructions  in  writing,  203,  204. 
Practice  of  the  Spiritual  court,  208.  et  seq. 

citation  of  parties  interested,  by  next  of  kin  contesting  a  will, 

364. 
when  costs  decreed  out  of  the  estate,  208. 
re-propounding  a  will  by  executor,  364. 
proj^ate  may  be  granted  in  part,  208. 

but  the  court  cannot  expunge,  209. 
probate  of  a  lost  will,  209. 
probate  of  a  will  fraudulently  cancelled,  209,  210. 

cancelled  by  testator  when  non  compos^  210. 
double  probate,  where  there  are  seviBral  executors,  210,  211.    . 

several  executors  with  distinct  powers,  or  for  distinct  por- 
tions of  time,  211. 
probate  in  case  of  executor  of  executor,  21 1* 

f>robate  of  will  of  feme  covert,  211. 
imited  probata,  212. 

administratio  cceterorum^  212» 


INDEX. 

PROBATE,  continued. 

Manner  of  obtaining  prohalf. 

Practice  of  the  Spiritual  court,  cortlinued. 
probate  making  out,  212. 
'  form  of  probate,  212,  213. 

probate  of  will  in  foreign  language,  213. 
>■  practice,  where  probate  is  lost,  213. 

nuiiHlanius  to  compel,  214. 

what  is  a  good  return  to,  214. 
lis  pendens,  214. 
insolvency  of  executor  a  bafl  return,  214. 

ijo  the  issuingof  a  commission  of  appraisement,  21 4,21 5. 
Evidence  of  the  grant, 

what  \i  sufficient,  1160,  I16I. 

where  there  are  several  executors,  1161.  J 

proof  of  revocation  of,  1161.  H 

Effect  of,  in  temporal  courts,  H 

operates  as  the  authentication  of  the  executor's  title,  159-  1 

Nas  to  what  facts  conclusive,  339 — 341 . 
'  as  to  a  will  and  codicil  being  distinct  instruments,  801- 

in  what  cases  a  court  of  equity  will  interfere,  341. 
executorship  may  be  denied  in  pleading,  344. 
cases  where  it  is  not  conclusive,  345 — 347. 
Revocation  oj,  213.  348.  el  scq. 
upon  citation,  348. 
^^  upon  appeal,  348.  el  seq.     See  tit.  Appeal. 

^^^H     second  grant  of,  without  revoking  the  first,  358- 
^^^m  •    what  are  sufficient  grounds  for,  358. 
^|H  wrong  stamp,  382. 

^^  what  not,  363. 

how  far  a  party  who  has  once  propounded  a  will  snd  withdrawn,  ii 

barred,  364. 
citation  by  next  of  kio,  contesting  a  will,  of  parties  interested,  864, 

365. 
of  will  of  one  falsely  supposed  to  be  dead,  365. 
Prohibition  to  prevent  repeal,  866- 
Consequences  of,  367.  et  aeq. 

where  the  grant  is  void,  367.  369.  ' 

voidable,  369. 
payment  by  executor  under  void  probate  is  a  discharge,  371. 
awditd  quereld,  where  probate  repealed  after  judgment,  372^ 
recoupmg  in  damages  for  debts  paid,  &c.  in  the  course  of  ad- 
ministration, 373. 
savings  banks,  374. 
of  will  of  married  woman  made  under  a  power,  &c.,  42.    See  tit.  Hut' 
band  and  Wife. 
effect  of  such  probate,  42. 
may  be  without  husband's  consent,  42. 
Stamps  on,  375.  et  teg.    See  tit,  Siatnpt. 
PBOCESS, 

in  an  action  hy  executor,  &c. 

need  not  state  his  special  character,  1146. 

but  if  it  does,  and  he  declare  individually,  the  bail  are  du* 
charged,  1147. 
attorney  not  allowed  his  pririlege-of  Suing- bj  attachment,  1147. 
his  executor  need  not  deli7er  a  bill,  1147.    ' 


INDEX. 

PROCESS,  continued. 

in  an  action  against  an  executor,  &c. 

he  may  be  declared  against  as  executor,  though  the  process  describe 

him  generally,  1189. 
an  attorney  executor  is  not  allowed  his  privilege  of  being  sued  by 

bill,  1190. 
if  a  capias  issues  against  two  executors,  and  only  one  appears,  the 
plaintiff  may  proceed  against  him  only,  1190. ;  but  see  n.  (c). 
PROCTOR, 

no  suit  for  his  fees  lies  in  the  ecclesiastical  court,  1270. 
when  married  woman  may  appoint,  633. 
PRODUCTION  OF  PAPERS, 

rule  as  to,  respecting  executors,  1257* 
PROFERT, 

of  letters  testamentary,  &c. 

must  be  made  by  executor,  &c.  in  his  declaration,  1152. 

by  bonis  non^  need  only  be  of  his  own  letters,  and  not  those  of  the 

first  executor,  &c^  1152. 
in  scire  JaciaSf  1 152. 

objection  for  want  oiprqfertt  how  to  be  taken  advantage  of,  1152. 
PROHIBITION, 

with  respect  to  grant  of  administration,  259.  n.  (6). 

to  repeal  of  grant,  366. 
with  respect  to  suits  for  legacies  in  the  ecclesiastical  courts,  1268, 1269. 
PROMISSORY  NOTE.    See  tit,  BiU  of  Exchange. 
may  operate  as  a  will,  55, 

so  an  endorsement  of,  55* 

so  if  made  payable  to  executor,  to  evade  the  legacy  duty,  55. 
PUMP, 

whether  a  fixture,  483. 


Q. 

QUARE  IMPEDIT, 

lies  for  executor  for  disturbance  in  testator's  time,  513. 

for  disturbance  in  his  own  time,  568. 
where  it  lies  for  husband,  who  survives  his  wife,  in  respect  of  her  advow- 
son,  565. 
QUEEN, 

the  Queen  consort  may  make  a  will,  44. 


R. 

RABBITS, 

when  they  pass  to  executor,  447,  448,  449. 
RATION  A  BILI  PARTE  BONORUM, 

writ  dCf  2. 
READ, 

proof  of  a  will  made  by  a  person  who  cannot  read,  16. 200. 


REAL  ESTATE, 

which  goes  to  executor,  4.13.  el  seg.  <^h^^*w 

RECEIVER, 

opnoLatoient  of,  when  liuaband  of  executrix  i>  not  omeoAblc  to  procesi, 

appointment  of,  in  case  of  a  bankrupt  or  insolvent  executor,  120. 

not  in  the  mere  case  of  an  executor  in  mean  circum^slancea,  120. 
may  be  appointed  notwithstanding  an  administration  pendtaU  lite  may  aHio 

be  obtained,  313,  3U. 
appointment  of,  in  case  of  improper  conduct  hy  executorr  1251. 
durante  absentia,  125K  . 

RECOGNIZANCE, 

what  it  IB,  662.  ^ 

liability  of  executor  upon,  1071.  i   m-^ 

ile  priority  in  order  of  payment  by  executor,  661     *^  I 

it  must  be  enrolled,  662.  ^ 

if  not  enrolled,  it  ranka  a<  a  bond,  662^   •-wd^l 
enrolment  of,  by  order  of  court,  663.         ,  jXwJ" 
for  a  future  or  contingent  debt,  671,  672. 
in  the  nature  of  statute  staple,  66i. 
its  rank  as  to  payment,  661. 
REFUNDING, 
of  legacies, 

when  executor  can  make  a  legatee  refund,  892. 
when  a  creditor  can,  893. 
when  one  legatee  can  make  another,  S93. 
legatee  refunding  not  charged  with  interest,  6&i. 
no  action  at  law  lies  to  compel,  1173. 
of  money  received  by  executor, 

if  improperly,  he  must  refund,  though  be  has  paid  it  away  l< 
ditors,  lM-2. 
REFUSAL, 

of  office  by  executor,  147-  et  teg.    Set  tit.  Renunoialion. 
REGISTRY, 

of  ecctetiaatical  court, 

how  a  will  of  lands  may  be  procured  froip,  .for  the   purpose)  of 
evidence,  216. 
RELATIONS, 

who  entitled  under  description  of,  in  a  wUl,  7S9-«752. 
"  nearest  relations,"  731.  „. -. 

"  relalione"  of  a  particular  name,  732. 
when  per  capita  and  when  per  stirpes,  931.  n.  (o). 
RELEASE,  .  ^        .,.  .     . 

of  debts  by  legacies,  809. 

by  appointing  debtor  executor,  811— 817. 
RELIEi;,  ,  r  ;,   ' 

due  from  testator  to  lord  of  manor,  executor  may  be  sued  for,  1059^ 
due  to  testator  as  lord,  executor  may  sue  for*  515. 
REMAINDER, 
i...<satates  by,  vest  in  executor,  440. 

lease  for  life,  remainder  to  executors  (rf  lessee,  441.  H  teq. 
suits  accruing  by,  to  executor,  fi74.  ,  -   -    ,,. 

r<rkht«  of  legatee  ia  remainder.  «8  against  legatee  for  life,  856.  857<  1115» 
1116.  -o  o 


INDEX. 

REMEDIES, 

fur  executors  and  administratorB, 

instances  where  the  executor  has  not  the  remedy,  1144*,  1145. 
executor  of  one  of  two  joint  obh'gees,  &c.,  1145. 

secilSf  where  the  interest  is  several,  1 146. 
executor  of  joint  tenant  of  injured  property,  1146. 
process,  1146>  1147.    See  tit.  Process. 

arrest  of  defendant,  1 148. 
parties,  IHTy  1148.    See  tit.  Parties. 
declaration,  1149.     See  tit.  Declaration. 
joinder  of  counts,  1 1 50 — 1 1 52. 
prq/ertf  1152. 
pleas,  1152.  et  seq.    See  tit  Pleas. 
set-off,  1152. 

statute  of  limitations,  1153 — 1158. 
judgment  as  in  case  of  a  nonsuit,  1158. 
evidence  1 1 158 —  1 1 65.     See  tit.  Evidence. 
of  plaintiff's  being  executor,  1158.  e^  seq. 
where  necessary,  1158.  1160. 
what  is  sufficient  proof  of,  1160. 
of  plaintiff's  bein^  administrator,  1162,  1163. 
competency  of  witnesses,  1164. 
costs,  1165—1170.    See  tit.  Costs, 
audita  querela^  1170. 
Court  of  Requests'  Act,  1170. 
note  under  Lords'  Act,  1170. 
by  distress,  602.  et  seq. 
in  equity t 

what  suits  an  executor  may  have,  1172 — 1174.  See.  tit.  BUI  in 

^   Equity. 

form  of  bill,  1174. 

parties,  1174.    See  tit.  Parties y 

pleas,  1174—1176. 

denial  of  title  as  executor,  1175. 
outlawry,  1175. 
statute  of  limitations,  1175. 
death  of  co-executor,  1175. 
set-off,  1175,  1176. 
competency  of  witnesses,  1176. 
injunction  to  restrain  proceedings  at  law,  1176—1183.    See  tit 

Injunction. 
suit  cannot  be  informed  pauperis^  1183. 
against  executors  and  administrators, 
at  lato, 

no  action  lies  where  testator  could  have  waged  his  law,  1184, 
1185. 
debt  on  simple  contract,  1184. 
on  an  award,  1184. 
it  lies  against  him  on  a  simple  contract  with  himself, 

1185. 
he  must  demur,  1185. 
no  action  of  account  lay  at  common  law.  See  Addenda  to  p.  1 185. 
no  action  lies  for  a  legacy,  1187. 

unless  in  consideration  of  forbearance,  1093. 
seciiSf  as  to  a  specific  legacy,  1187. 
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by  sereral  executon,  1193. 
Me  unjUM  executor,  U9i. 

evidence  on  issue  joined,  119^— 1196- 
by  administrator  whose  letters  are  revok«l,  1 196 
statute  of  limitations,  1196—1200. 
set-ofi^  120a 
tender,  ISDO. 
I^mi  adminutravit,  1201 — 1203. 

pleni  admiaitiravit  prteter,  1203. 
repUcfttion  to,  1206—1211. 
evidence  on  issue  joined,  1211  — 1215> 
retainer.  1206. 
judgment,  1215-1217. 

on  a  plea  o{pleni  administravU,  1217. 
of  assets  inJiUuro,  1221. 
coBlfl,  1219—1221.     See  tit.  Cottt. 

on  judgment  of  assets  in^fidnrOt  1283. 
proceedings  on  judgment  against  executor,  I22S~1SI 
by  tcirejUri  enquiry,  1223,  122t 
by  action  of  debt  suggesting  a  devattavit,    12! 
See  tit.  Dewutavit. 
remedy  on  iudgment  against  testator,  1227—1233. 
by  taking  testator's  goods  in  execution  in  execute 

1227. 
by  scire  Jbciat,  1228—1233.    See  dt.  Scire  Foot 
remedy  against  executor  of  executor,  1835. 
Court  of  Kcquests' Act,  1835,  1236. 
foreign  attachment,  1236. 
remedy  by  distress,  1337. 

entering  judgment  on  warrant  of  attorney,  1237- 
rqui^, 
what  suits  may  be  brought,    1S39 — 1242.     See  til 

£iiuiiy, 
bill  of  revivor,  1212. 
parties,  1243,  1244.    See  tit.  Partiei. 
rormofbiil,  1244. 


INDEX. 

REMEDIES,  continued. 

against  executors  and  administratorsy 
in  equity  i 

motion  for  payment  into  court,  1255»  1256. 
motion  for  production  of  papers,  1257,  1258. 
remedy  for  a  dewutavUy  1258.    See  tit.  Devastavit. 

against  bankrupt  executor,  1259.    See  tit.  Bankrupt. 
transfer  of  stock,  &c«  m  the  name  of  lunatic  executor,  under 
1  W.  4.  c.  60.,  1260. 
executor  out  of  the  jurisdiction,  or  refusing  to  transfer, 
1261. 
husband  of  executrix,  1261. 
in  the  ecclesiastical  courtSy 

compelling  executor  to  account,  Ac,  1263— -1266* 
suit  for  a  legacy,  1266—1270. 

when  a  court  of  equity  will  grant  an  injunction^   1268, 
1269. 
suit  by  next  of  kin  for  a  distribution,  1270. 
no  suit  can  be  brought  for  proctors'  fees,  1270. 
RENT, 

when  it  goes  with  the  reversion  to  the  heir,  and  when  to  the  executor, 

582—534. 
arrears  of, 

in  all  cases  go  to  executor,  534. 

cases  provided  for  by  stat.  32  H.  8.,  534,  535. 
when  rent  is  due,  so  as  to  go  to  executor,  535.  et  seg> 

at  what  hour  of  the  rent  day  the  rent  is  due,  536—539. 
apportionment  of,  to  executor  of  tenant  for  life,  under  1 1  Geo.  2., 
540.  et  seq» 

to  what  cases  the  statute  applies,  540—544. 
lease  by  tenant  for  life  under  a  power,  541. 
lease  by  tenant  in  tail,  541,  542. 
lease  by  rector  or  vicar,  542. 
lease  by  tenant  for  term  of  years  determinable  on  lives, 

542. 
lease  by  tenant  pur  auter  xney  543. 
land-tax  and  quit-rent,  543. 

dividends  of  money  to  be  laid  out  in  land,  543,  544. 
whether  it  shall  be  according  to  time  or  value,  544. 
due  to  wife's  estate, 

when  they  go  to  husband's  executor,  553,  554. 
considered  as  a  debt  by  specialty,  666. 

whether  reserved  by  deed  or  parol,  666. 

though  lease  determined,  666. 
current  half  year's  rent  become  due  after  testator's  death,  666| 

667. 
liability  of  executor  for, 

arrears  in  testator's  time, 

though  the  land  only  may  be  chargeable,  and  not  the  person  of 

testator,  yet  executor  is  liable,  1059. 
he  is  liable  only  as  executor,  and  must  be  sued  in  that  character, 

1076. 
liability  for  current  half  year's  rent,  1077.  n.  (/?). 
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KENT,  continued.  ,HIV3J13n 

liabililj' of  executor  for,  I'l-i  U   ^.iHf^jjta  >ji  ^il 

tincurreil  after  testator's  death, 
if  executor  enters, 
lie  may  be  sued  a£  executor,  in  the  delinel,  107G,  1077- 
or  individually,  as    assignee,  in  the  lieiel  or  lielinH, 
1077. 
pleas  in  such  case,  107S. 
I  effect  of  assif^niucDt,  106a 

if  executor  does  not  enter, 

lie  is  cliargeable  in  the  detinel,  1077.  ■  i  iM 

notwithstanding  assignment,  1076. 

pleas  in  such  case,  1078.  ■  JH 

RENUNCIATION, 

of  oWice  by  executor, 

he  may  renounce,  though   he  agreed  with   testator    to  accept  !t, 

1*7. 
lie  may  he  convened  by  the  ordinary  to  accept  or  ruruse*  Wh\< 
piinishnient  for  neglect  to  appear,  H7> 
•  '     '  time  allowed  for  deliberation,  147. 

\e\.leT6  ad  colligendum  in  the  intetim,  1*8. 
he  cannot  renounce,  if  he  once  administer,  H8. 
what  amounts  to  an  administration,  149— 15S. 
adnrinJBtration  granted  to  another  is  valid  upon  Iiia  renunciation, 
although  he  hati  administered,  H8,  HS. 

in  such  case  he  may  be  sued  as  executor,  149.  1 128. 
hnw  he  may  renounce,  153,  Ifii. 

the  refusal  must  be  by  act  in  the  Spiritual  court,  153. 

case  where  the  ordinary  is  executor,  153. 
form  of  renunciation,  15S> 
dMlming  to  talce  the  oath,  15S 
cannot  be  in  part,  153. 

renunciation  will  not  be  received,  unless  accompanieil  by  ibe 
will,  154. 
consequences  of  renouncing,  154 — 156. 

trhere  there  is  a  sole  executor,  or  several  who  all  renounce, 
IS*, 
the  renunciation  can  never  be  retracted,  \S6> 
where  there  are  several  executora,  and   some  renounce   and 
others  prove,  155. 

the  renunciation  is  not  peremptory,  155>    . 

one  of  two  executors  reDouDoiog,Jn  lOrdec   to  be  a 
competent  witness,  155.  n.  (p),  -.-.-. 
on  the  deatn  of  him  who  has  proved,^  executor  does  not 
represent  the  first  testator,  156. 

the  representation  survive  to  the  cOnexecUtora,  156. 
when  executor  renouncing,  may  take  ft  Ieg«cy,  ?Stf.«<  *eq. 
whether  executors  may  aftenvaTds  exeroiae  a  powers  156. 
exteutor  renouncing  may  sue  his  co-executor,  156. 
liabilibr  of  executor  who  renounces  after  an  fut  of  adminis- 
tration, 1I2S. 
retractation  of,  155.  n.  Ip).  269.  Addenda  to  p.  155. 
REPETITION  OF  LEGACIES, 
-  '^loctrhie  of,  8(H>— 80&    See  \\U  Cvmtdalivt  Ltgati^t- 


INDBX. 

REPLEVIN, 

lies  for  executor,  if  goods  are  taken  from  testator,  509. 

against  him,  if  goods  taken  by  testator  are  in  his  liand^  1065. 
avowry  by  executor, 

for  rent  accrued  subsequent  to  death  of  testator,  must  state  the 
quantity  of  his  estate,  532,  533. 

sectUf  where  the  rent  accrued  before' his  death,  607* 
REPRESENTATION, 

not  admitted  among  collaterals,  after  intestate's  brothers'  and  sisters' 
children,  929,  930. 
REPUBLICATION, 

of  wills,  103.  et  seq.    See  tit.  fVUk, 
RESIDUARY  LEGATEE.    See  tit.  Residue. 
rights  of  general  residuary  legatee,  895. 

when  he  is  entitled  to  lapsed  legacies,  895,  896. 
rights  of  partial  residuary  legatee,  896. 

survivorship  as  to  residue,  in  cases  of  several  residuary  legatees,  897* 
death  of^  before  residue  ascertained,  895. 
cannot  call  on  general  legatees  to  abate,  837. 

case  where  the  estate  becomes  insufficient  by  devastavit  of  executor, 
837. 
RESIDUE.    See  tit.  Residuary  Legatee. 

bequeathed  for  life,  remainder  over,  856— -859.     See  tit.  Tenant  for  Life. 
executor's  right  to,  in  case  there  is  no  residuary  legatee,  898. 
rule  at  law,  899. 
rule  in  equity,  899. 

Stat.  1  W.  4.  c.  40.,'executors  to  be  deemed  trustees  for  next  of 
kin,  899,  900. 
what  is  sufficient,  in  cases  not  within  the  statute,  to  bar  the 
executor,  901.  et  seq. 
survivorship  as  to,  where  there  are  several  executors,  897. 


payment  of,  by  administrator,  936. 
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RETAINER, 

by  executor,  d-c,  for  his  own  debt, 
origin  of  this  remedy,  685. 

he  cannot  retain  against  a  creditor  of  superior  degree,  685,  686. 
he  may  retain  out  of  assets  received  afler  a  decree  to  account,  686. 
for  what  debts  he  may  retain,  686 — 690. 

debts  due  to  him  as  trustee,  686. 

as  cestuique  trusty  686 — 690. 
by  administrator  durante  minoritate^  690. 
l^  administrator  durante  dementid^  690. 
by  a  creditor  administrator,  690. 
by  executor  of  executor,  690. 
by  executor  of  administrator,  691. 
by  executor  de  son  tort^  14^.  691. 
by  husband  of  feme  covert  executrix,  691* 
case  where  representative  of  creditor  is  also  of  debtor^  691. 
a  co-obligor  making  obligee  bis  executor,  691,  692. 
whether  a  surety,  executor  of  principal  co-obligor,  can  retain,  692. 
damages  on  tort  cannot  be  retained,  692. 
executor  cannot  retain  against  co-executor,  692. 
for  debt  more  than  six  years  old,  698. 

may  be  either  pleaded,  or  given  in  evidence  under  jiienk  adminis^ 
travit,  693. 
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commueion  of,  SSi,  et  »eq.    See  tit.  Appeal. 
REVIVOR, 

biUor, 

coi^touation  of  suit  by,  on  befaalf  of  executor,  &c.,  57d.  1 
continuation  of  suit  by,  sgiunet  executor,  Ac,  1242. 
REVOCATION, 

of  wills,  65.  et  teg.    See  tit.  WOh. 
ROMAN  CATHOLICS, 

their  capacity  to  be  executors,  12l> 

to  be  admiiiistrators,  267> 
a  bequest  for  educating  persons  as,  void,  697- 


SAILORS.     See  tit.  Seamen. 
SATISFACTION, 

of  debts  by  legacies,  805—809. 
general  rule,  805. 

exceptions,  805,  S06. 

when  presumption  counteracted  by  context,  807. 

by  parol  evidence,  801 
recital  of  amount  of  debt  by  testator,  808. 
of  portions  of  legacies,  809. 
SAVINGS  BANKS,  374.  391. 
SCIRE  FACIAS, 

Jar  an  executor  or  adminUtrator, 

where  the  testator  dies  before  final  judgment,  579— 5SS. 
between  verdict  and  jud^nnent,  580. 

■taL  17  Car.  2.,  judgment  must  be  entered  wt  i 
alive,  580. 
but  there  must  be  a  tctrejadat  to  get  execu 

581. 
the  statute  does  not  aonlv  to  o 


INDEX. 

SCIRE  FACIAS,  continued. 

for  an  executor  or  administrator^ 

where  testator  dies  after  final  Judgment, 

where  testator  was  one  of  several  plaintiff,  6SS* 
by  executor  upon  judgment  for  an  administrator  durante  minoritatef 

802. 
by  administrator  de  bonis  non  upon  judgment  for  original  executor,  583. 
against  an  executor  or  administrator, 

where  testator  dies  before  final  judgment* 
between  verdict  and  judgment,  1231. 
after  interlocutory  and  before  final  judgment,  1231, 1232. 
form  o£  scire  fociaSf  12S2* 
final  judgment,  1232. 

does  not  rank  as  a  judgment  against  testator, 
660. 
there  must  be  two  scire  focias  before  executioui  1232, 1233» 
what  the  executor  may  plead,  1233. 
cases  where  judgment  may  be  signed  a(lter  testator's  death,  and 
execution  issue  without  a  scire  focias^  1227* 
where  testator  dies  after  final  judgment,  1228. 
where  there  are  several  defendants,  1228. 
form  of  writ,  1228. 
pleas  by  executor,  1229. 
costs,  1229. 
judgment,  1229. 

debt  suggesting  a  devastavit  on,  1229. 
pleas  in,  1230. 
judgment  in,  1230. 
upon  judgment  of  assets  injuturo,  1230. 
form  of  writ,  1230,  1231. 
judgment  in,  when  assets  found  for  part,  1231. 
quare  executionem  non, 

for  executors  of  plaintiff  in  error,  1234* 
against  executors  of  plaintiff  in  error,  1234<. 
ad  audiendum  erroresy 

to  compel  executors  to  join  in  error,  1234,  1235. 
to  revive  judgment  for  or  against  executors,  after  judgment  affirmed  in 
error,  1234,  1235. 
SCIRE  FIERI  ENQUIRY, 

nature  and  origin  of,  1223. 
SCOTLAND, 

testator  domiciled  in, 

mode  of  proving  his  will  here,  205,  206. 
native  of,  domiciled  here, 

by  what  law  his  will  must  be  construed,  208. 
provision  of  statute  of  mortmains,  as  to  lands  in,  704,  705. 
SEAMEN, 

Wills  of,  218.  et  seq. 

mode  of  executing  (stat.  55  Geo.  3.),  218. 

made  on  same  instrument  as  power  of  attorney,  void,  38.  221. 

so  on  different  instrument,  39. 
made  as  security  for  debt,  invalid,  39* 

mere  existence  of  relation  of  seaman  and  agent,  will  not  annul,  39. 
made  in  favour  of  agent, 

knowledge  of  contents  must  be  shown,  200. 
exception  in  statute  of  frauds  as  to  nuncupative  will  of,  62, 63. 
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peitonating  teaman,  &c.,  SS2,  S33- 
who  are  petty  officen  withia  the  act*  S3S. 
adminiitratjon  to,  270—283. 

iMtera  how  obtained,  S70.  et  uq. 
table  of  feci  fK,  S88. 
creditor  adminiBterinK,  278- 

crediton  bow  paid,  if  no  adminutratioa  granted,  280. 
punkhmeDt  for  faliely  renretenUng  the  next  of  kin«  SSi 
SECURITY, 

compelling  executor  to  give,  120. 
when  lei^tee  niiut  give,  agaioat  cOQtingent  ddlta,  B9S> 
SECURITIES  FOR  MONEY, 
when  legacy  of,  specific,  744. 
what  prusei  by  bequeit  of,  754f< 
SEPARATE  PROPERTY, 

of  wife.  48».  et  tea.     See  tit.  Hutband  and  Wife. 
SERVANT, 

executora  of  inatter  canoot  enforce  contract  of  service,  6S7. 
wages  of,  entitled  to  precedence  of  payment  by  executor,  674. 

tecus,  of  legacies  to,  840. 
who  entitled  under  the  deicription  of  "aervaota"  in  ft  will,  7S5t 
SET-OFF. 

in  actions  by  executors, 

in  an  action  by  executor  in  hia  awn  name,  defendwil  ouMMt 

debt  due  from  testator,  I16S. 
in  an  action  by  executors  of  underwriter,  115S< 
with  respect  to  ground  rent,  ISOO. 

in  answer  to  the  plea,  the  executor  may  give  in  evidonoe  tkc 
.of  money  by  bun  oi  ateulor  to  the  defendant,  II53. 
in  actions  againtt  executors,  120& 

defendant  cannot  set  off  a  debt  due  to  himself,  1900. 
in  suits  in  equity  jy  executors,  1 1 75,  1 1 76. 
in  suits  in  equity  nf^ainst  executors,  1250. 
I)y  cxL-i'uIor  aHni'wt  logatot. 
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SETTLEMENT,  continued. 
on  wife, 

widow's  claim  under  the  statute  of  dislrSMituMis  baifed  by,  911. 
et  seq. 

under  the  customs,  911  ■916> 
SHERIFF, 

action  against,  by  executor, 

for  a  false  return  in  lifetime  of  testator,  518. 
for  an  escape  in  lifetime  of  testator,  512. 
in  executor's  own  time,  568. 

he  may  either  sue  as  executor  or  individua)iy„4M6,  569. 
for  removing  goods  before  testator  (the  laodiord)  was  paid  a  year's 
rent,  51S. 
action  against  executor  of, 

does  not  lie  for  an  escape,  1064. 

secHsf  upon  a  judgment  for  an  escape,  1064<.  n.  («0*  I07O. 
lies  in  assumpsit  for  money  levied  and  not  paid  over.^  1065. 
SIGNATURE, 

not  necessary  for  a  will  of  personalty,  49.  ei  seq, 

presumption  of  law  against  unsigned  will^  50.    See  Addenda* 

how  repelled,  50.  *  ;  i 

SIMPLE  CONTRACT, 

payment  of  debts  by,  674.    See  tit.  Debt* 
SLANDER, 

action  for,  does  not  survive  for  executor,  514* 

nor  against  him,  1063. 
SLAVES, 

executor's  property  in,  449* 
SPECIALTY, 

debts  by,  666.  ^  «f 7*     Addenda^  p.66S.    See  th.  Debt* 
SPECinC  LEGACY, 

executor's  power  over,  609. 

nature  and  incidents  of,  7S9.  et  seq. 

of  money,  741. 

of  stock,  742. 

of  debts  and  securities,  744. 

bequests  connected  with  the  realty,  746. 

bequests  of  general  personal  estate,  747. 

bequest  in  the  nature  of,  740. 

demonstrative  legacy,  740. 
subject  of,  in  all  respects  equally  liable  to  testator^s  debts  as  the  rest  of 

hb  property,  830. 
when  legatee  entitled  to  increase  of,  885. 

when  bequest  is  confined  to  the  date  of  the  will,  885^  886« 
not  to  be  sold  by  executor  without  necessity,  886. 
executor's  liability  to  exonerate,  1081,  1082. 
action  at  law  lies  for,  after  assent,  1187»  1188. 
SPIRITUAL  COURT.    See  tit.  Ecdesiasticai  Court. 
SPOLIATION, 

of  will,  remedy  in  equity  against  executor  for^  186* 
gTAMPS, 

' ' '  D^tHeb  cm  probates  and  letters  of  administrat^Ki  875.  ei  $eg. 
55  Geo.  3.  c.  1 54.  amount  of  duties,  875—378. 
penalty  for  not  proving  wills  or  taking  letters,  378. 


STAMPS,  continued. 

Duties  ok  probates  and  lbttkrb  of  admisistration.  continued. 
ecclaiaatical  courti  not  to  graot  probate  or  letters  without  affidavit 
of  value,  ic.,378. 
what  property  to  be  included  in  the  v&lue  sworn  tO|  379.    See 
Addenda. 
I  provision  for  too  high  a  duty  being  paid,  S79,  3S0. 

I  for  too  low  a  duly,  380. 

'  ecclesiastical  court  not  to  take  surrenders  of  prc^te.  Sec  on  the 

ground  of  wrong  stamp,  362. 
crnlit  may  be  given  for  Uie  duty,  382— 384. 

cose  of  letters  de  bonis  non  taken  out  before  payment,  S&i. 
affidavits  by  executor  residing  out  of  England,  as  to  trust  money,  385- 
_  raturo  of  duty  in  respect  of  debts,  3S5,  386. 

^^Mft)'  provisions  of  former  sets  to  extend  to  this,  386. 
^^H^     i6  Geo.  5.  c.  149.,  probates,  &c.  valid  as  to  trust  property,  thoujjli 
^^H  not  covered  by  stamp,  387. 

^^H  oHidavit  by  executor  as  to  trust,  387. 

^^H      3!>  &  40  Geo.  3.,  allowance  for  useless  stamps,  389. 
^^^^    il  Geo.  3.,  stamp  for  probate  or  letters,  where  probate  or  letters  be* 
^^Br      fore  taken  out,  and  duties  paid,  389,  39a 

^^^V     probate,  &c.  not  properly  stamped  cannot  be  given  in  evidence,  390. 
^^^Vr  consequence  of  its  appearing  at  trial  that  stamp  is  too  low,  391. 

^^»  1161,  1163:     See  Addenda. 

^^r  grant  not  void,  891. 

aanngs  banks,  391. 

duty  on  property  in  a  foreign  country,  392. 
Duties    on    legacies    and   successions  to  personal  estates,  959, 

55  Geo.  3.  c.  184.,  959—963. 

power  and  provisions  of  former  acts  to  extend  to,  963. 
formerly  Ihc  duties  were  on  tlie  receipts,  iltil-. 
Stat.  36  Geo.  3.  c.  52.,  duties  to  be   paid  by  executors,  &c.  on 
retaining  or  paying  legacies,  &c,,  964,  965. 

if  not  paid  before  retainer,  a  debt  by  them ;  if  legacy  paid 
without  deducting,  a  debt  by  both  jiartics  to  the  kin^', 
965. 
executors  may  discharge  legacies    on    paymcni  of  durv 

accrued,  979- 
no  legacy  to  be  paid  without  n  receipt,  980 — 983. 
mistakes  in  paying  duty  rectified,  983/" 
compounding  for  duty,  986 — 988. 
legacy  refimded,  duty  repaid,  988. 

executors  to  transmit  pariiculars  to  commissioners,  988,  9S9. 
duty  on  administration  afterwards  made  void,  9S9. 
Stat.  42  Geo.  3.,  rule  to   bo  granted  by  court  of  Exchetgucr 

against  executors  not  having  paid  duties,  990. 
Stat.  39  Geo.  3.  c.  73,  legacies  of  books  bequeathed  to  body 
corporate,  993. 
Amount  <f(liilies  pnijabh;  959 — 963. 

what  shall  be  considered  a  legacy  paid  before  31st  August,  1815, 

994—997. 
in  case  of  a  legacy  to  husband  and  wife,  where  the  one  is  a  child 

of  the  testator,  and  llie  other  a  stranger,  997,  998. 
in  what  cases  duly  is  payable  ou  tlie  interest  as  we!l  us  the  prin- 
cipal, 99S,  99!). 
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STAMPS,  continued. 

Duties  ok  legacies  and  successions  to  personal  bstatbbi 
Uponvohat  subjects  duties  are  payable^  959|  960.  1000— 10G5. 
donations  mortis  causd^  966. 
annuities,  966.  1001, 1002. 

how  the  value  to  be  calculated,  967>-=^969i^ 
plate,  971. 

property  not  reduced  into  money,  975. 977- 
legacies  subject  to  contingencies,  973* 
legacies  subject  to  power  of  appointment,  973* 
personal  estate  directed  to  be  applied  in  purchase  of  realy  975. 
estates  nur  auter  vie,  975. 
money  left  to  pay  duty  not  chargeable,  975. 
money  given  by  trust  deed  with  power  of  revocation,  1000. 
promissory  note,  with  an  engagement  that  it  should  not  be  de- 
manded till  after  death,  1001. 
legacies  out  of  real  estate,  991. 1001. 

annuit3^  out  of,  1001,  1002. 
legacy  consisting  of  forgiveness  of  debt,  1002, 1003. 
legacy  given  to  a  charity,  1003. 

legacy  of  property  situate  out  of  Great  Britain,  1008— 1005* 
By  Ufhom  the  duties  arevayablef  1006 — 1010. 

on  legacies  enjoyea  by  persons  in  succession,  969, 970.  972. 

by  joint  tenants,  972. 
on  legacies  on  real  estate,  1006,  1O07* 

trustee  paving  duty,  &c.  may  recover  it,  notwithstaDding  assign- 
ment of  interest,  1006. 
question  on  the  terms  of  the  will,  whether  legatee  is  to  have  his 
legacy  duty-free,  1007—1010. 
out  of  what  funds  the  duty  of  a  legacy  duty-free  is  to  be 
paid,  1009,  1010. 
STATUTE, 

penal,  action  upon,  does  not  survive  against  executor,  1064* 
of  limitations.     See  tit.  Limitations. 
STATUTE  MERCHANT, 

liability  of  executor  upon,  1071. 
description  of,  663. 

its  rank  as  to  payment  by  executor,  663.  665. 

void  for  want  of  formalities,  ranks  as  a  bond,  665. 
joint  and  several  statute,  665. 
for  the  payment  of  money  at  a  future  day,  67 !» 672. 

on  a  contingeocy,  672. 
estates  by, 

pass  to  executor,  424. 
STATUTE  STAPLE, 

liability  of  executor  upon,  1071* 
description  of,  663. 

its  rank  as  to  payment  by  executor,  665.    See  tit.  Statute  Merchant. 
recognizance  in  nature  of,  664. 
STOCK  IN  PUBUC  FUNDS, 
bequest  of  money  in,  49. 

is  effectual  without  two  witnesses,  49.  526. 

the  stock  does  not  vest  in  the  devisee  until  the  executor  assents, 
525,  526.  845. 
rights  of  executors  with  respect  to,  6^25,  526.  844^  845. 
transfer  at  the  Bank  into  their  names,  845. 


bonus  on  Bank  Uock, 

puMf  to  legatee  of  capital,  666. 
belonging  to  feme  coTeit, 

wben  it  pauea  to  her  hmband's  executor,  659,  S5S> 
■tanding  in  name  of  lunatic  executor,  &c  bow  tnutaferred,  1  W. 


what  pauea  by  description  of,  735> 
SUBSTITUTED  EXECUTOR, 

RppQiDtment  of,  127- 

in  what  cuei  he  may  be  admitted  to  the  office,  137, 128. 
SUBSTITUTED  CODICIL, 

revocatioD  of  prior  codicil  by,  88. 
SUBSTITUTED  LEGACIES, 

doctrine  of,  600,  801.    See  tit.  Cumulative  L^ada. 
SUICIDE, 

oonnriMioB  of,  ahortly  after  making  a  will,  17- 
SUMMONS  AND  SEVERANCE, 

doctrine  of,  in  caae  of  action  brou^t  by  aereral  executon>  116 
SUPERSTITIOUS  USES, 

legacy  to,  696. 
SUPERVISOR, 

office  of,  distinguished  from  that  t^ezeontor,  ISS)  136. 
SUPPLEMENTAL  BILL, 

by  executor,  1 173- 

against  executor,  1242. 
SURVIVORSHIP.    See  tit.  Aaioni,  Hudtand  and  mji. 

w  to  residue, 

in  case  of  several  reBiduory  I^atcea,  897* 
of  several  executors,  897. 

as  to  a  legacy  to  several,  763. 

as  to  property  of  partners,  411.  546. 

flu  tn  pxpoiitombm.  *r..  fl9^— fi«fi. 
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TENANT  FOR  LIFE,  continued.  .    .   , 

of  personal  property,  remainder  over,  856—859. 

a  person  taking  the  residue  for  life,  is  entitled  to  the  prpQeeds  from 

testator's  deaths  857. 
where  the  bequest  is  of  things  aua  ipso  usu  cottsumwaur^  8^.  J 

of  things  oaily  wearing  out,  859.  -i.v--       j 
inventory  by  tenant  for  life,  859. 
.    duty  of  executor  to  convert  the  property  into  3  per  cents.,  859. 
consequence  of  neglecting  to  do  so,  1115.  v  .,•.-.  i 

TENANT  PUR  AUTER  VIE,  429.eiseg.    See  tiu  EMtaUMtfi^^  vie. 
TENANT  IN  TAIL.    See  lit.  Estate-taU.  T    :   ,,  -.,^ 

TENDER, 

plea  of,  by  executor,  1200, 1201. 
TERM  FOR  YEARS.    See  tits.  Lease,  Estate. 
TESTAMENT.    Seetit.fr*S. 

definition  of  last  will  and  testament,  6. 
distinction  between  testamentum  and  vUima  voluntas,  6«  n.  (6). 
TIMBER.    See  tit.  Trees. 
TITHES,  ...     . 

debt  for  not  setting  out  tithes  lies  for  ex^qtvr,^!^  ^     :  ;  :'\v\  ;      i-^;  : 
not  against  him,  1067-  : ,  %  ,> 

but  he  is  liable  for  the  value,  lOST* 
Awe  to  wife's  estate,  .    : ,  /  ;      •  ■  •  . ;  »        .i  : : 

when  they  go  to  husband's  executor^  554v,.  :      .  r  ^'^nn^    ^\ 

when  executor  is  considered  in  possession  of,  989.  .  ^  j'j:rh>.    ''. 

TRADE,  o;>i 

profits  of,  carried  on  by  executor,  shall  be  assets  in  all  cases,  lQ^3jt  }iW^ 
executors  have  no  authority  to  carry  on  the  trade  of  the  te^t^t^Tj.  J|OL 
what  is  meant  by  this  doctrine,  >  .•'_■.  \ '  •*  -^  ■  i  p. 

liability  of  executor  continuing,  1101 -—1104.  ,     . 

liability  of  testator's  estate,  1102.  .  •  H  <: 

how  far  it  will  make  the  executor  a  trader,  1102,  1103*- 
covenant  not  to  exercise,  - 

personal  to  testator,  1061»  1062. 
TRADERS,  ,    U  ; 

real  assets  of,  1041. 
TRAITOR, 

incapable  of  making  a  will,  45.  -  ' ^  *  •  :' '  ^  ^' 

unless  pardoned,  45. 
he  may  make  a  will  as  executor,  45. 
incapable  of  being  administrator,  267< 
TREES,  - 

when  they  pass  to  the  executor,  and  when  to  the  heir,  4Mf  45L 
action  for  cutting,  does  not  survive  to  the  executor,  514.; 
when  trespass  de  bonis  asportatis  may  be  maintained,  515. 
does  not  survive  against  executor,  1066. 

he  is  liable  in  an  action  for  the  value  arising  firom  the  salei 
1066,  1067. 
TRESPASS, 

action  of,  .    '      ■  .    ^ 

did  not  survive  ybr  executor,  &€•  at  common,  law,  51 L    Seie  tit. 
Action. 

Stat.  4  Edw.  S.,  511.  .  . 

lies  now,  whenever  the  personal  estate  has  beei>  injured  by 
a  trespass,  512. 
t   ..  ^  does  not  lie  fw  trespasses  to  t^  frftfi^d  or  person  of  tes« 

tator,  51 4» 
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by  executor,  vhere  goods  an  converted  after  testator's  death,  ; 
how  executor  may  declare,  5S8. 
agaLost  legatoe,  for  taking  legacy  without  atMut,  646. 
does  not  (urvive  a^atiuf  executor,  1063. 

but  he  may  be  sued  on  a  convenion  in  hit  own  time,  10S6. 
when  money  had  and  received  will  lie,  1065< 
brought  against  a  defendant  executor  and  others  not  ezecaton,  c 
1189. 
cured  by  no%  vroMoui,  1189. 
TRUST, 

breaches  of, 

when  considered  debts  by  specialty,  670. 
liability  of  executor  of  trustee  for,  1070. 
arising  from  office  of  executor, 

cognizance  of  courts  of  equity  of,  157. 

liability  of  executor  for  breaches  of,  110k 
property  bequeathed  to  executors  as  trustees, 

taking  probate  Is  an  acceptance  of  the  particolar  tnii 
1105. 


U. 

UNCERTAINTY, 

inconsistent  wills  of  same  date  void  for,  82. 
legacy  for  "  next  of  kin,  or  heir  at  Uw,"  void  for,  728. 
UNCLE, 

his  degree  as  next  of  kin,  928. 

grandfather  preferred  to  him,  253. 988. 
great  grandfather  shall  share  with  him  in  distribution,  8SS. 
so  shall  nephews  and  nieces,  928. 
UNIVERSITIES 


INDEX. 

I 

UTENSILS, 

what  passes  by  description  of»  in  a  will,  753. 


V. 


VENDOR  AND  PURCHASER, 

conversion  in  equity  of  the  estate  contracted  for,  415. 1081.  A 

liability  of  executor  of  vendee  to  complete  the  purchase,  1080|  1061. 

marshiuling  assets,  with  respect  to  vendor's  lien,  1055— lOiST* 
VENUE, 

in  an  action  by  a  lessor  against  executor  of  lessee  fbr  tent  m  testator's 
time,  transitory,*^  119K 

for  rent  in  his  own  time,  local,  11 91. 
VESTED  LEGACIES, 

doctrine  of,  757*  et  sea.    See  tit.  Lapsed  Legacies. 
VILLAIN, 

was  capable  of  being  executor,  119. 


W 

WAGES, 

debt  due  to  servants  for,  entitled  to  priority,  674. 
*     how  far  extinguished  by  legacy,  807«  n.  (<). 
WALES, 

ancient  law  de  rationabili  parte  honorum  continued  in,  till  7  &  8  W.  S. 

c.  38.,  3;  4* 
distribution  under  custom  of,  637* 
WARRANT  OF  ATTORNEY, 

when  executor  may  enter  up  judgment  on,  589. 

when  judgment  may  be  entered  against  a  testator  on,  1237. ;  see  also 
1127. 
WASTE, 

action  for,  does  not  survive  to  executor,  514. 
nor  against  him,  1066. 

but  an  action  lies  for  the  benefit  arising  from  the  sale  of  trees 
cut,  or  ore  dug,  1067. 
so  a  suit  for  equitable  waste,  1067* 
WATERCOURSE, 

action  for  diverting,  does  not  survive  to  executor,  514. 

nor  against  him,  1063. 
WEAKNESS, 

of  understanding, 

what  is  sufficient  to  be  a  ground  of  incapacity,  31,  32. 
WEST  INDIES.    See  tit.  Colonies.     , 
WIDOW.    See  tit.  Husband  and  Wife. 

her  common  law  right  to  a  third  of  her  husband's  good^  2. 

republication  of  will  by,  41.  106.  111. 

will  made  by,  during  coverture,  not  revoked  by  her  surviving.^    See 

Addenda  to  p.  94. 
her  right  to  administration,  246.  et  seq.    See  Addendtr* 


n 


WiDOV/,  continued. 

her  right  to  lier  chattels  real  after  her  htulmnd'n  death,  i^i.  ei  Mf . 
choscs  in  action,  5*8.  el  scg. 
separate  property,  483.  et  aeq. 
parapherniUiB,  ^Q\,els€q. 
legacy  to, 

in  restraint  of  marriage,  792. 
in  lieu  of  dower,  considered  aa  a  purchase,  839. 
whea  she  is  put  to  an  election  between  it  and  her  ilowcFt ' 
d«es  not  carry  interest  from  testator's  deatli,  881. 
her  rights  under  the  elatute  of  distributions,  91) — 915.     See  tit.  Dw- 
tribution. 

a  child  shall  not  bring  in  his  advancemeat  for  her  benelit,  919. 
her  rights  to  a  share  of  her  husband's  effects  under  the  customs  gf  Lon- 
don and  York,  942.  et  tea.     See  tit.  Dufril>ution, 
WIFE.     See  tit.  Hatband  and  Wife.  ,1 

WILL.  .. 

imAual,  9.  ^5.  93.     See  tit.  Mutwtl  Wills, 
duplicate,  69,  70.  76,  77.     See  tit.  Duplicate  WUii. 
contingent,  92,93. 

nuncupative,  58.  et  seq.    See  tit.  Nuncupative  WUl, 
made  in  jest,  55.  n.  ip). 
of  seaman  or  marine.     Sec  tit.  Seaman. 

OS  FEBSONAL   PItOPERTY, 

power  of  making,  has  existed  from  earliest  period,  I. 
including  terras  for  years,  1. 
not  at  common  law  of  the  whole,  unless  testator  died  without 
cither  wife  or  issue,  1. 

writ  de  ralionabili  parte  bonorum  for  wife  and  cbildrfti,  3. 
queru,  whether  this  was  the  general  law,  or  a  custom 
•    »    '  I  only?  2. 

the  law   DOT  altered,   and   a  man  may   bequeitfa    the 
whole.  3. 
Btatutes  for  York,  Waleif  and  Lonkdon,  3,  4<. 
l«rmed  tattamentuwt,  6>  n.  (&)• 
.    ...   .  definitioa-of  last  will  and  testament,  6. 

may  operate  on  personal  estate  acquired  since  the  date  of  will,  6. 

distinction  between,  in  this  respect,  and  a  will  of  lands,  6. 
in  strictness  cannot  exist  without  the  appointment  of  an  executor, 
-         6, 7. 

distinction  between,  in  this  respect,  and  a  codicil,  ?• 
the  bare  nomination  of  an  executor  will  make  it  twill,  112. 
its  nature, 

different  from  a  deed,  though  it  be  sealed,  9. 
in  aU  cases  a  revocable  instrument,  9. 
cannot  be  joint  or  mutual,  9- 

whether  such  a  will  can  be  enforced  in  equity  as  a  com- 
pact, 65. 

.  WH«-  IS  CAPABLE  or  MAKING,   10.  tt  Itq. 

aliens,  10. 
the  king,  II. 

ferttttu  incapable  from  want  of  discretion,  IS.et  teq. 
infants,  13.     See  ih.  Infant. 
■•:■  jnales  under  fourteen,  females  undertwelve,  13. 

if  of  sufficient  discretion,  14. 
not  good  by  custom  at  an  earlier  age,  )4. 


INDEX. 
WILLy  continued. 

OF  PERSONAL   FROPERTTy 

WHO   IS  CAPABLE  OF   MAKING, 

persons  incapable Jrom  toant  ofdiscreHonf 

approval,  on  coming  of  •age,  of  will  madie  during 
minoritjTy  14^ 
idiots,  14. 

who  are  considered  so,  14>!  15. 
will  made  by,  void,  though  properly  ttadOi  15. 
deaf  and  dumb,  15. 

deaf,  but  not  dumb,  15. 
dumb,  but  not  deaf,  15,  16. 
blind  persons,  16. 

what  formalities  necessary,  16. 
persons  who  cannot  read,  16. 
tuoatics,  IS'Ctseq.    See  iit.  Lunatic. 
persons  who  have  outlived  their  understanding,  31. 
I  incapacity  from  old  age,  31. 

persons  weak  in  understanding,  31,32. 
persons  drunk,  33. 

habitual  drunkards,  33. 
part  of  a  will  established,  and  part  not,  from  incapacity, 

34,  38. 
a  will  established,  though  attesting  witnesses   sp6ak  to 

incapacity,  30. 
inofficious  testaments,  30. 
persons  incapable  from  want  of  liberty  orjree  toilly  34.  et  seq. 
will  obtained  by  ybrctf,  34. 
will  obtained  by  Jear,  34,  35. 

what  is  the  sort  of  fear  to  annul,  35. 
will  obtained  by  Jratid^  35. 

what  is  the  sort  of  fraud  to  annul,  35. 
cannot  be  set  aside  in  equity,  35,  36. 
will  obtained  by  importunity^  d£ 

the  legal  acceptation  of  the  word,  36. 
made     by    interrogatories,    good,     but    difficult    to 
prove,  36. 
will  obtained  by  influence^  36. 

what  sort  of  influence  will  invalidate,  37. 
may  be    good  as  to  some  parts,    and   bad    as    to 
others,  38. 
will  of  seaman f  38,  39. 

made  on  same  instrument  with  a  warrant  of  attorney, 
bad,  38.  221. 

or  on  a  different  instrument,  39. 
made  as  security  for  debt,  void^  39. 

biit  a  will  made  in  favour  of  his  creditor  may  bo 
good,  39. 
will    of  feme  covert,    39 — 44.      See    tit.    Husband   and 
Wife, 
persons  incapable  from  criminal  conduct^  45.  46.  # 
traitors  and  ielons,  45.     See  tits.  Traitor,  Felon. 
outlaws,  45.    See  tit.  Outlato. 

persons  excommunicate,  46.     See  tit.  Excommunication^ 
persons  guilty  of  crimes  short  of  felony,  46. 

4  T 


AOdenOa. 
how  repelled,  50> 
inBtructiooi  for  a  will, 

when  they  will  and  will  not  operate  aa  a  will,  SI, 
miut  be  in  writing,  51,52. 
testament  foand  among  testator'a  mtmimeDts,  £2. 
imperfect  papersi  53. 

distinction  between  imperfect  and  "unexecuted, 
cuual  omigsioiu,  &c,  in, 

in  what  cased  they  may  be  supplied  in  the  probi 
form,  Si. 

testamentary  form  not  necessary,  54.    See  Addi 
deed  poll  may  operate  as,  _54>. 
deed  of  gift,  54. 
bond,  54. 

marriage  settlements,  54,  5S. 
letters,  55. 
drafts  on  banker*,  5S. 
assignment  of  bond  by  endorsement,  5 
receipts  for  stock  endorsed,  55. 
bills  and  notes  endorsed,  55. 
proioissory   notes,    and   notes    payabl 
cutors,  5S. 
testator  need  not  intend  a  testamentary  act 

Addenda. 
testator  in  a  subsequent  will,  Ac.  saying  , 

<iueathed,  55,  5& 
but  the  instrument  must  depend  on  the  deatli 

for  consummation,  56. 
there  must  be  animut  lettamdi,  55.  o.  (o). 
will  made  in  jest,  55.  n.  (a). 
several  instruments  of  different  natures  may  c 
will,  56. 
language,  56. 
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INDEX. 
WILL,  continued, 

OF   PERSONAL   PROPERTYy 

REVOCATION  OF,  65*  Ct  SCq. 

revocable  nature  of  a  will,  65* 

whether  mutual  wills  revocable,  65t  66. 
not  effected  hj  subsequent  insanity  of  testator,  17* 

1.  by  cancellation  or  obliteration,  &7.  et  seq. 

by  mistake,  68. 

dependent  on  the  efficacy  of  another  act,  68 — 78. 

under  the  impression  that  a  subsequent  disposition  is 
efficacious)  68—73.    See  also  p.  84 — 87. 91. 
partial,  73* 

what  shall  or  shall  not  amount  to  an  act  of,  73 — 77* 
mutilation  by  cutting,  73,  ^4^ 
tearing  off,  &c.  the  seal  or  signature,  74. 
intended,  and  prevented  without  testator's  privity,  74, 

75. 
inchoate  act,  75. 

deliberative  alterations  and  obliterations,  75. 
when  cancellation  of  will  is  so  of  codicil,  76. 
when  interlineation  of  is  so  of  codicil  to  same  effect,  77* 
of  one  of  several  duplicate  wills,  76. 
of  will,  is  so  of  signed  drafl,  77. 
proof  of  cancellation,  77,  78. 

if  it  be  found  cancelled  in  testator's  custody,  the  pre- 
sumption is  that  he  cancelled  it  animo  revocandiy  77* 
so  if  it  cannot  be  found,  77*     See  Addenda. 
so  where  the  testator  has  the  custody  of  one  of 
two  duplicates^  77,  78.     See  Addenda. 
a  will,  unduly  cancelled  or  destroyed,  may  be  establishedi 
78. 

so  if  cancelled  by  testator,  when  non  compos,  33.  78. 
how  admitted  to  probate,  209,  210. 

2.  by  a  subsequent  testamentary  disposition^  78.  et  seq. 
*    a  formal  will  by  a  subsequent  informal  one,  79.     See 

Addenda, 
the  lattef  need  not  mention  the  revocation,  79. 
the  statute  of  frauds  does  not  prevent  a  revocation  by  mere 
'    instructions  for  a  subsequent  will,  79. 
not  effected,  unless  the  two  are  inconsistent  80. 

partial  inconsistency  a  revocation  pro  tanto,  80. 
not  effected  by  mere  fact  of  a  latter  will  existing,  81. 

though  it  be  found  to  be  different,  81. 
two  inconsistent  wills  of  the  same  date,  82. 

without  any  date,  82* 
revocation  of  prior  disposition,  by  a  subsequent  substituted 
one,  82,  83. 

by  a  subsequent  unfinished  disposition,  83»  84. 
not  efibcted  by  a  subsequent  disposition  made  under  a  mis* 

takeofjQBict,  84— 87. 
whether  oni  the  Tevocation  of  a  latter  willy  a  former  uncan- 
celled will  is  revived,  87— ^9i 

3.  by  express  revocation,  89. 
must  be  in  writing»  by  statute  of  frauds,  90. 

but  miiy  b6  by  written  instructions  never  read  over  to 
testator,  or  allowed  by  hith;  7^  90. 
4T  2       •^'    ''■'■'  -  '  ■ 
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WILL,  cotttinutd. 

or   PKRSONAL   FROFBRTTi 

ftcvocATiON  OF,  continued, 
by  eipreti  revocnlhn, 


declaration  of  intention  to  revoke,  t)iougIi  !□  writing,  aaat- 

fidcnl,  90. 

Rubservient  to  aooiher  disposition,  which  fatlB,  inoperalite, 
91. 
♦.  by  republication  of  prior  mill,  91 .  1 09. 

distinction  in  this  respect  between  wills  aod  codicils,  109> 
5.  by  presmitplive  or  implied  revocation,  91 — 102. 
not  eflected  by  lapse  of  time,  92. 

contingent  will,  92,  93. 
not  effected  by  Eubaequent  imanily,  17.  93. 
case  of  mutual  wills,  9S. 
will  Torgotten  by  testator,  93. 
not  effected  by  marriage  of  testator,  93. 

KcHa,  of  a  testatrix,  9*. ;  see  also  p.  W- 

tlie  will  docs  not  revive  by  her  surviving  hrm, 
9*. 
of  married  woman,  made  under  a  power,  not  revoked  by 
her  surviving  her  husband.     Sec  Addenda,  p.  94. 
marriage  and  birih  of  child,  a  revocation,  9+- 
so  of  a  posthumous  child,  95. 
of  will  in  Avour  of  children  by  former  msTriage, 


tlj 


Kcus,  of  awill  oflands,  99. 

■  will  does  not  revive  bj  the  death  of  the 


s  the  wife  and  children  wholly 
unprovided  for,  98. 
whether  the  birth  of  issue,  and  subsequent  second 
a  revocation,  102. 


marriage,  i 
what  evidence  admissible  I 
revocation,  99—102. 
marriage  alone,  or  birth  of  child,  al 
96. 

but  the  birth  of  children,  with 
may  revoke,  96,  97- 
implied  revocation  by  adcmptio 
tile  will  not  SO  revoked,  if  i 

REPUBLICATION   < 


rebut  the    implied 

does  not  revoke, 

:h  other  circumstances, 

02. 

culor  appointed,  102. 


by 


nay  be  repubhsiied,  103. 
inattested  codicil  or  other  writing,  103. 
the  codicil  need  not  be  annexed  to  or  confirm  th 
will,  lot,  JOj. 

when  amiexation  important,  105. 

eferring  inaccurately  to  will  may  republish  ii 


105. 

lot  if  a  c 

105. 


ntrary  mtention  appear  i 


1  the  face  of  it, 


by  parol  acts  and  declarations,  103,  104.  106,  107,  108. 

mere  conservation,  106. 

instances  of  parol  republications,  106, 107- 

what  does  not  amount  to,  107,  108. 
ofa  cancelled  or  obliterated  will,  lOS. 


WILL,  continued.  ,    ,s 

OF   PERSONAL   PKOPERTY,  .    • 

REPUBLICATION  OF,  Continued. 

consequences  of  republication,  108— -IIL 
.  Vf-    V  the  will  is  a  new  will  of  the  date  of  the  republication,  108. 

therefore  revokes  all  wills  prior  to  repi|bIication,  109. 

distinctioa  between  wills  and  codicils,  109. 
the  operation  of  the  will  extended  to  after-acquired 
property,  109,  110. 

distinction  between  wills  of  personalty  and  realty, 
110. 
by  a  widow,  of  a  will  made  before  or  during  coverture, 

41.117. 
by  an  infant,  afler  attaining  majority,  111. 
by  a  person,  once  insane,  who  has  recovered  his  mind,  111. 
PROBATE  OF,  157.  ct  icq.    See  tit.  Probate. 

the  will  must  be  proved  in  the  Spiritual  court,  157. 

that  is  the  only  court  where  its  validity  can  be  established 

or  disputed,  157. 
disputed  will  ought  to  be  lodged  in  the  registry,  639. 
is  the  only  legal  evidence  of  the  will,  159. 
register  of,  by  testator  in  his  lifetime,  186. 
of  foreigners  and  British  subjects  resident  abroad,  204.  et  seq. 
if  the  deceased  left  no  personalty  in  this  country,  his  will 
need  not  be  proved  here,  9M. 
but  if  a  foreign  executor  has  to  bring  a  suit  here,  there 
must  be  aaministration  ad  litem^  2^. 
a  will  made  abroad,  of  property  here,  must  be  proved  here, 

205. 
will  made  here,  of  property  in  the  colonies,  205. 
the  validity  of  the  will  of  a  foreigner  depends  on  the  law  of 
the  place  of  domicil,  205*  208. 

so  of  the  will  of  a  British  subject  domiciled  out  of 
England,  206.  207. 
secuSf  as  to  a  resident,  207* 
practice  to  follow  the  grant  of  the  court  of  domicil, 

207. 
of  lost  will,  209. 

of  will  cancelled  by  fraud,  209,  210. 
of  will  coDcealed  or  suppressed  by  executor,  186. 
citation  of  holder  of  will  to  produce  it  in  the  Spiritual  court,  186. 

he  cannot  dispute  the  jurisdiction,  186. 

CONSTRUCTION  OF, 

jurisdiction  of  courts  of  equity,  158. 

general  rules  of  construction,  709,  et  seq.  See  tit.  Construction. 
Legacy. 

OF  LAND, 

until  the  statute  of  wills,  could  not  be  made,  1. 
strictly  not  a  testament,  but  an  appointment,  6* 

termed  ultima  voluntas,  and  not  testamentum,  6.  n.  {b.) 
no  after-purchased  lands  can  pass  by,  6.  110* 

true  reason  of  this,  6.  n.  (c) 
how  it  must  be  executed,  47. 

revocation  of,  by  alteration  of  the  estate  devised,  1 10. 
effect  of  republication  of,  110. 
ought  not  to  be  proved  in  the  Spiritual  court,  215* 


>    OOODS, 


iDitBt  be  proved  entirely  m  the  Spiritual  court,  215. 


I  MIX 

^^^H  the  probate  no  erldoiee  to  prove  the  devise  of  the  land,  215. 

^^^^^    when  it  ia  doubtful  whether  the  property  is  all  real,  probate  ought 
^^^p  to  be  granted,  216,  217. 

mode  of  getting  the  will  itself  out  of  the  registry  of  the  Sptritua] 
court,  for  the  purposes  of  evidence.  216. 
WITNESS, 

Bubacfibing, 
^^^^^        speaking  lo  testator's  insanity,  not  conclusive,  30.  197> 
^^^^^  Diay  be  excepted  to,  by  party  producing  htm,  197. 

^^^^m      not  necessary  for  a  will  of  personalty,  V7. 

^^^^t  consequence  of  there  being  an  sttestation  clause  and  no  wit- 

^^^^K  neasea,  48. 

^^^^B     when  not  to  be  found,  197- 
^^^^1      when  al^o  a  legatee,  190. 
^^^^  incompetent,  190. 

*  -  does  not  lose  his  legacy,  190.  "  ''''■'  - 

neceseity  of  calling,  to  prove  payment  of  bond  by  execilttor,  tSRE.™ 

in  testamentary  causes,  '  -    ^  _|' 

two  witnesses  are  necessary,  196.  ,   ,,  .^ 

competency  of,  by  what  law  to  be  decided,  196.  ><,T 

neglecting  to  appear  as,  ,1 

action  for,  does  not  survive  against  executor,  1064.  ■■•K 

competency  of.     See  lit.  Evidence.  "  •  •"> 

WORK  AND  LABOUR,  -J 

by  executor,  as  such,  he  may  declare  for,  570. 

Y. 

YORK, 

city  of, 

excepted  out  of  slat.  4  W.  &  M.  oe  to  testamentar}'  power  over 

pL'Csonalty,  4. 

exception  taken  nway  by  slat.  2  &  3  Ann.,  4. 
province  of, 

stol.  4  &  5  W.  &  M.  c.  2.,  enabling  persons  resident  therein  to  dispose 

of  all  their  personalty,  4. 
custom  of, 

never  attached  upon  any  part  of  the  province  that  was  not  so 
temp.  Hen.  8.,  5. 

does  not  extend  to  Chester,  4.  937- 
distribution  under,  937-  et  sea.     Sec  tit.  DUtribulion. 
controlled  b J'  custom  of  Loodon,  941. 
YOUNGER  CHILD, 

when  considered  an  eldest,  720. 
when  an  eldest  considered,  721. 
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SAUNDERS  AND  BENNING,  4S.  FLEET  STREET, 
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